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Thursday,  October  1, 1908—10.30  a.  m. 

By  consent  of  the  parties,  the  hearing  was  resumed  before  the 
special  examiner,  Hon.  Franklin  Ferriss,  at  the  above  time  and  place. 

Present :  On  behalf  of  the  petitioner,  Mr.  Frank  B.  Kellogg,  Mr. 
Charles  B.  Morrison ;  on  behalf  of  the  defendants,  Mr.  Moritz  Rosen- 
thal, Mr.  John  S.  Miller,  Mr.  Chauncey  W.  Martyn. 

Henrt  E.  Felton,  called  on  behalf  of  the  defendants,  being  duly 
sworn,  testified  as  follows: 

Direct-examination  by  Mr.  Eosenthal  : 

Q.  What  is  your  full  name  ? — A.  Henry  E.  Felton. 

Q.  Where  do  you  live  ? — A.  New  York  City. 

Q.  How  long  have  you  lived  there? — A.  With  the  exception  of 
two  years  that  I  lived  in  the  State  of  New  Jersey,  I  have  lived  in 
New  York  since  1898. 

Q.  You  have  been  engaged  in  your  present  occupation  in  connec- 
tion with  the  affairs  of  the  Standard  Oil  Company  continuously  in 
New  York  since  1898,  have  you? — A.  I  have;  with  some  slight 
changes  of  duties. 

Q.  You  are  also  president  of  the  Union  Tank  Line  Company? — 
A.  I  am. 

9641  Q.  And  have  been  for  how  long? — A.  Since  February,  I 
think,  1906. 

Q.  Prior  to  your  entering  the  employ  of  the  Standard  Oil  Com- 
pany in  1898,  what  was  your  business? — A.  Immediately  prior  to 
that  time  I  was  general  freight  agent  of  the  Lake  Shore  and  Mich- 
igan Southern  Eailway.  I  held  that  position  from  May  or  June, 
1897,  until  the  same  time  in  1898. 

Q.  That  is,  you  were  general  freight  agent  of  the  Lake  Shore  and 
Michigan  Southern  for  a  year? — A.  I  was. 

Q.  And  just  before  that  what  was  your  business? — A.  I  resigned 
the  general  freight  agency  of  the  Chicago  and  Eastern  Illinois,  now 
part  of  the  Frisco  System,  to  take  the  position  of  general  freight 
agent  of  the  Lake  Shore. 

Q.  How  long  were  you  general  freight  agent  of  the  Chicago  and 
Eastern  Illinois? — A.  From  November,  1893,  until  May  or  June, 
1897. 

Q.  With  headquarters  where? — ^A.  Chicago. 

Q.  And  as  general  freight  agent  of  the  Lake  Shore  and  Michigan 
Southern,  your  headquarters  were  where? — A.  At  Cleveland. 

Q.  How  long  were  you  connected  with  the  Chicago  and  Eastern 
Illinois  in  any  capacity  whatever?     When  did  you  begin  with  that 
road? — ^A.  I  went  to  work  for  the  Chicago  and  Eastern  Illinois  in 
Chicago  as  a  clerk  in  1882. 
?":'•  1587 
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Q.  In  what  sort  of  a  clerical  position  ?— A.  We  had  a  very  limited 
force,  and  I  was  practically  an  assistant  to  the  assistant  general 
freight  agent. 

Q.  Were  you  what  is  known  as  a  rate  clerk  in  these  days?— 
A.  Yes.     I  soon  became  rate  clerk,  chief  clerk,  and  assistant 

9642  general  freight  agent  of  the  Chicago  and  Eastern  Illinois. 

Q.  As  rate  clerk,  what  were  your  general  duties  ? — A.  It  so 
happened  that  I  went  with  the  C.  and  E.  I.  road  five  years  before  the 
interstate  commerce  law  was  passed. 

Q.  That  is  the  act  of  1887?— A.  The  act  of  1887.  After  a  year  or 
six  months  of  preliminary  Avork,  I  found  myself  forced  right  into 
rate  matters,  the  quoting  of  rates,  incidentally  the  soliciting  of  busi- 
ness that  might  come  through  the  general  office,  the  writing  up  and 
compiling  of  such  a  limited  number  of  tariffs  as  we  had  at  that  time, 
the  issuing  of  rate-sheets,  and  work  incident  to  a  general  freight 
office. 

Q.  And  your  work  as  chief  clerk  of  that  office,  I  suppose,  was  along 
those  same  lines,  was  it  not  ? — A.  Yes ;  along  those  same  lines. 

Q.  And  when  did  you  become  assistant  general  freight  agent  of 
that  road? — A.  I  am  not  sure,  it  has  slipped  my  mind;  I  think  it  was 
in  1892. 

Q.  Had  you  had  any  railroad  experience  before  you  went  with 
the  C.  and  E.  I.? — A.  I  held  two  or  three  petty  clerkships  around 
Chicago,  at  different  places 

Q.  With  different  railroad  companies? — A.  Yes;  with  nothing  of 
any  importance  at  all  until  I  went  with  the  C.  and  E.  I. 

Q.  In  those  early  days,  prior  to  the  passage  of  the  interstate  com- 
merce act,  what  kind  of  tariffs  did  you  have,  mostly? — A.  We  had 
very  few  prior  to  the  passage  of  the  intei-state  law  of  1887.  I  would 
say,  as  closely  as  I  can  recall  that  long  period,  that  the  Chicago 

9643  and  Eastern  Illinois  did  not  have  on  file  in  its  general  office 
at  that  time  more  than  a  dozen  tariffs. 

Q.  And  were  those  class  or  commodity  tariffs? — A.  They  were 
very  largely  class  tariffs.  There  were  some  commodity  tariffs  on  grain 
or  lumber,  things  of  that  kind,  that  the  C.  and  E.  I.  produced  and 
on  which  they  made  rates  to  the  East. 

Q.  The  C.  and  E.  I.  was  an  interstate  road,  was  it  ? — A.  It  was. 

Q.  Running  (stating  it  in  its  general  directions)  where? — A.  From 
Chicago,  along  the  eastern  border  of  Illinois  to  Danville,  and  then 
just  below  Danville  crossing  into  Indiana,  and  going  to  Terre  Haute. 
At  that  time  that  is  about  all  Ave  had.  Other  divisions  were  added  in 
subsequent  years. 

Q.  And  later  on  it  was  extended  to  Evansville? — A.  No;  the  line 
from  Terre  Haute  to  Evansville  at  that  time  was  owned  separately 
and  known  as  the  Evansville  and  Terre  Haute  road.  I  was  general 
freight  agent  of  that  road  from  January,  1893,  until  November,  1893. 

Q.  Did  that  afterwards  become  a  part  of  the  C.  and  E.  I.  system  ?— 
A.  Not  part  of  the  C.  and  E.  I.  system  as  I  understand  it,  but  they 
both  become  part  of  the  Frisco  system. 
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Q.  How  were  rates  made  in  those  days  prior  to  the  passage  of  the 
interstate  commerce  act  ? — A.  There  was  a  basis 

Q.  I  don't  mean  technically,  but  did  your  class  tariffs  cover  rates 

to  all  points  on  your  road  and  all  kinds  of  commodities? — A.  No. 

The  class  tariffs  as  a  rule  covered  the  junction  points,  or  common 

points  as  we  used  to  call  them  at  that  time,  and  commodity  rates  were 

covered  very  largely  by  rate  issues  that  were  issued  to  cover 

9644  the  particular  business  for  which  the  rate  was  quoted. 

Q.  What  about  a  strict  adherence  to  your  printed  rate  sheets 
prior  to  1887? — A.  So  far  as  the  Chicago  and  Eastern  Illinois  road 
was  concerned,  and  so  far  as  our  immediate  connections  were  con- 
cerned, we  having  authority  to  make  rates  over  such  connections,  they 
in  turn  having  authority  to  make  rates  over  our  road,  rates  as  shown 
in  such  a  limited  number  of  tariffs  as  we  had  were  very  poorly  main- 
tained and  adhered  to. 

Q.  What  do  you  mean  by  that? — A.  I  mean  by  that,  if  a  man 
came  into  my  office  when  I  was  rate  clerk,  during  that  period,  with 
a  round  lot  of  lumber  to  go  to  Indianapolis,  if  our  rate  on  lumber 
in  such  a  tariff  as  we  might  have  was  10  cents,  I  would  get  10  cents 
if  I  could ;  but  I  would  take  6  rather  than  let  him  go. 

Q.  Was  that  the  usual  practice  in  those  days  ? — A.  I  can  only  speak 
definitely  for  the  road  that  I  was  with  and  those  we  were  connected 
with,  but  the  fact  that  we  were  forced  to  do  such  things  and  forced 
to  depart  from  our  so-called  standard  tariffs  in  order  to  get  the  busi- 
ness, was  conclusive  evidence  to  my  mind  at  that  time  that  other 
roads  were  doing  the  same  thing. 

Q.  How  were  those  departures  from  your  regularly  established 
rates  executed  ?  How  were  they  carried  out  ? — A.  Almost  invariably 
by  rebate,  or  refund,  or  drawbacks.  We  did  not  always  call  them 
rebates;   sometimes  we  would  call  them  overcharges. 

Q.  Do  I  understand  that  the  shipper  under  such  circumstances 
would  ordinarily  pay  the  printed  tariff  charge  and  then  have  a 

9645  refund  made  to  him,  paying  him  the  differenece  between  the 
tariff  rate  and  the  price  agreed  upon  ? — A.  That  is  correct. 

Q.  Was  that  practice  limited  to  the  transportation  of  any  one 
commodity  ? — A.  It  was  not. 

Q.  How  general  was  it,  Mr.  Felton,  during  the  five  years  that  you 
were  familiar  with  the  freight  business  of  the  C.  and  E.  I.  road,  from 
1882  to  1887? — A.  It  applied  to  almost  everything  that  we  produced 
and  handled  except  our  grain  business.  We  were  jealous  of  our  grain 
earnings;  we  felt  that  as  the  grain  was  produced  along  our  line  we 
had  a  right  in  that  such  as  we  did  not  have  in  anything  else. 

Q.  That  is,  as  to  grain  produced  along  your  line,  your  road  being 
the  only  avenue  by  which  that  grain  could  be  hauled  to  the  market, 
there  your  road  adhered  to  its  published  rate? — A.  They  adhered  to 
the  published  rate. 

Q.  But  from  points  where  there  was  competition  with  other  roads, 
is  it  not  true  that,  prior  to  the  passage  of  the  interstate  commerce 
act  of  1887,  freight  was  bought  and  sold  by  competing  roads  just  as 
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mercantile  commodities  were? — A.  That  is  true.  I  used  to  feel  in 
those  old  days,  as  had  been  recently  expressed,  that  the  rate  clerk  or  the 
traffic  man,  or  whatever  his  position  who  had  authority  to  make 
rates,  was  practically  a  sales  agent. 

Q.  Selling  freight?— A.  He  sold  his  transportation  at  the  best 
price  he  could  get. 

Q.  In  the  conduct  of  your  business,  prior  to  1887,  did  you  come  in 
contact  with  other  railroad  men  connected  with  other  roads?  A. 
Very  generally. 

9646  Q.  I  presume  it  is  true,  is  it  not,  that  you  frequently  met 
with  other  traffic  men  ? — A.  Yes. 

Q.  I  mean  you  came  in  contact  with  them  in  the  course  of  the 
conduct  of  your  business.— A.  Yes.  We  had  little  so-called  com- 
mittees at  that  time.  The  railroads  were  making  an  effort  to  agree 
upon  a  standard  of  rates,  but  it  was  not  very  long  after  something 
of  that  kind  had  been  agreed  upon  before  some  of  us  would  break 
away  in  our  anxiety  to  get  what  we  thought  was  a  fair  share  of  the 
traffic  in  that  territory. 

Q.  That  is,  the  gentlemen's  agreement  of  the  early  eighties  was 
sometimes  violated  as  it  was  ten  or  fifteen  j'ears  later? — A.  Almost 
invariably,  soon  or  late,  those  agreements  were  broken. 

Q.  From  your  contact  with  other  railroad  men  and  your  general 
experience  in  the  railroad  business  at  that  time,  as  part  of  the  knowl- 
edge that  you  then  acquired  as  a  railroad  man,  what  do  you  say  as  to 
whether  the  payment  of  drawbacks  or  rebates  by  railroad  companies 
generally  for  the  transportation  of  freight  in  the  years  preceding 
the  passage  of  the  interstate  commerce  act  of  1887,  was  or  was  not 
a  common  practice? — A.  A  very  common  practice. 

Q.  The  interstate  commerce  act  was  passed  in  1887  and  it  then 
became  necessary  to  have  tariffs,  did  it  not,  covering  everything  and 
all  points  ? — A.  That  is  correct. 

Q.  And  immediately  thereafter  what  was  your  principal  occupa- 
tion in  so  far  as  the  building  up  of  tariffs  on  the  C.  and  E.  I. 
was  concerned? — A.  It  became  my  duty  then  to  arrange  percentage 
divisions  with  connecting  roads  of  the  Chicago  and  Eastern 

9647  Illinois  covering  all  of  our  territory.    What  I  mean  by  that  is; 
Prior  to  the  interstate  commerce  law  of  1887,  the  Chicago  and 

Eastern  Illinois  would  have,  for  instance,  percentages  from  Chicago 
to  Indianapolis  via  Danville,  on  what  was  then  the  Indiana,  Bloom- 
ington  and  Western  Railroad.  But  those  percentages  perhaps  would 
not  cover  intermediate  points.  So  one  of  the  first  things  that  de- 
volved upon  the  rate  man  was  to  meet  the  rate  men  of  connecting 
roads  and  arrange  for  a  basis  upon  which  rates  of  all  kinds  could  be 
divided.  Simultaneously  with  that,  freight  committees  were  estab- 
lished, not  only  covering  the  principal  cities,  but  States  or  parts 
of  States,  and  the  railroads  got  together,  their  rate  representatives 
attending  meetings,  and  rates  were  agreed  upon  and  what  is  tech- 
nically known  as  "  checked  in."  For  example,  a  committee  would  sit 
in  Chicago,  and  we  would  start  in  to  make  rates  from  Chicago  to  all 
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points  in  Indiana,  by  all  roads.  That  brought  about  a  vast  amount 
of  contention,  and  I  think  I  am  very  reasonable  in  saying  that  it  was 
eight  or  ten  years  before  those  questions  were  completely  thrashed 
out  and  settled ;  perhaps  they  are  not  settled  to-day. 

Q.  That  is,  the  building  up  of  rates,  not  only  on  the  individual 
road  but  in  its  relation  with  other  roads,  involved  a  technical  labor 
that  took  all  of  those  years,  to  say  the  least? — A.  Yes,  that  is  correct. 

Q.  And  that  was  a  difficult  problem,  was  it  not? — A.  It  was.  I 
speak  of  Chicago,  but  at  the  time  the  rate  check  was  being 

9648  made  from  Chicago  there  was  a  Milwaukee  rate  committee  that 
wanted  to  reach  that  territory  on  some  kind  of  a  small  differ- 
ential over  Chicago.  There  was  an  Indianapolis  rate  committee,  and 
the  Terre  Haute  rate  committee,  and  every  town  where  there  would 
be  two  or  more  competing  roads  of  any  size  had  its  little  rate  com- 
mittee trying  to  adjust  and  agree  upon  rates  and  issue  tariffs  in  com- 
pliance with  the  law. 

Q.  During  that  chaotic  period  of  making  and  building  up  rates, 
I  presume  violations  of  tariffs  were  practically  the  rule  rather  than 
the  exception,  were  they  not? — A.  That  is  correct. 

Q.  And  necessarily  so  during  a  period  of  that  character  ? — ^A.  That 
is  correct. 

Mr.  Rosenthal.  I  do  not  suppose  counsel  for  the  Government  will 
require  us  to  make  any  proof  in  connection  with  the  statistics  of  rail- 
ways in  the  United  States  in  1904,  issued  by  the  Interstate  Commerce 
Commission  ? 

Mr.  Kellogg.  Let  me  see  it. 

(Mr.  Rosenthal  hands  book  to  Mr.  Kellogg.) 

Mr.  Rosenthal.  There  are  certain  pages  of  that  book  that  we  wish 
to  refer  to.     It  is  an  official  governmental  document. 

Mr.  Kellogg.  Certainly.  There  is  no  necessity  to  make  proof,  if 
this  is  the  report  issued  by  the  commission,  and  I  guess  it  is. 

Mr.  Rosenthal.  Well,  aren't  you  quite  sure  of  it? 

Mr.  Kellogg.  I  haven't  seen  it.  I  guess  it  is.  There  is  no  neces- 
sity to  make  proof  that  that  is  the  report  issued  by  the  commission. 

Q.  Mr.  Felton,  have  you  examined  the  1904  report  of  tho 

9649  Interstate  Commerce  Commission? — A.  I  have. 

Q.  And  have  you  examined  particularly  pages  11  to  13  with 
a  view  of  ascertaining  the  total  railway  mileage  of  the  United  States 
on  June  30,  1904?— A.  I  have. 

Q.  And  what  do  you  find  that  to  be  and  to  what  page  of  the  book 
do  you  refer? — A.  On  page  13  of  Statistics  of  Railways  in  the  United 
States  for  the  year  1904,  issued  by  the  Interstate  Commerce  Commis- 
sion, I  find,  under  the  general  caption  "  Summary  of  railway  mileage 
owned,  for  the  years  ending  June  30,  1904,  to  1894,"  that  the  railway 
mileage  of  the  United  States  was  213,904.34  miles. 

Q.  That  is,  the  total  railway  mileage  of  the  United  States,  as  shown 
by  that  volume  so  issued  by  the  Interstate  Commerce  Commission 
June  30,  1904,  was  213,904.34  miles?— A.  That  is  correct. 
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Mr.  Kellogg.  Is  that  figured  as  single-track  mileage,  or  on  what 
basis  is  that  mileage  computed,  if  you  can  state? 

Witness.  I  have  a  definite  answer  right  here  on  page  12,  which  I 
had  not  noticed  previously :  "  The  aggregate  length  of  railway  mile- 
age in  the  United  States  on  June  30,  1904,  was  213,904.34  miles." 

Q.  Well,  that  doesn't  answer  Mr.  Kellogg's  question.  Does  that 
include  side  tracks,  switches,  and  double  tracks? — A.  That  is  single 
track. 

Q.  What  do  you  mean  by  that?  That  is,  if  a  railroad  between 
here  and  the  Mississippi  River  has  140  miles  of  double  track  in  that 
figure  of  213  thousand  miles,  that  is  only  treated  as  140  miles  of 
mileage?— A.  That  is  what  I  understand  from  the  study  I  have  made 
of  this. 

Q.  And  not  280  miles?— A.  Yes. 

9650  Mr.  Rosenthal.  I  think  we  are  agreed  on  that. 

Mr.  Kellogg.  If  that  is  not  correct,  it  can  be  corrected. 

Q.  Do  you  also  find  in  that  same  volume,  from  pages  140  to  276, 
inclusive,  the  total  number  of  railroads  engaged  in  interstate  com- 
merce reporting  to  the  Interstate  Commerce  Commission,  and,  if  so, 
how  many  different  railroads  do  you  so  find? — A.  I  find,  commencing 
on  page  140  and  running  to  276,  "  Table  1,  classification  of  railways 
and  mileage  for  the  year  ending  June  30,  1904 ;"  I  find  on  page  276, 
the  total  number  of  what  are  apparently  separately  organized  rail- 
roads to  be  2,104. 

Q.  That  is,  there  were  2,104  railroad  companies  engaged  in  inter- 
state-commerce business  and  reporting  to  the  Interstate  Commerce 
Commission  ? — A.  I  find  according  to  this  report  that  2,104  railroads 
have  reported  to  the  Interstate  Commerce  Commission  and  presum- 
ably are  engaged  in  interstate  traffic. 

Q.  Have  you  endeavored  to  ascertain  the  number  of  different  rail- 
road systems  that  comprehend  these  2,104  railroads? — A.  I  have. 

Q.  About  how  many  difl'erent  railroad  systems  have  you  estimated 
that  there  are  ? — A.  I  find  the  number  of  systems  to  be  1,209. 

Q.  That  is,  these  2,104  roads  are  in  1,209  different  systems?— 
A.  That  is  correct. 

Q.  Do  you  also  find  in  that  same  statistical  volume,  on  page  73, 

the  total  freight  tonnage  of  the  United  States  for  the  year  1904' 

A.  I  do. 

Q.  What  do  you  find  that  to  be?— A.  I  find  at  the  head  of 

9651  page  73  the  following :  "Summary  of  freight  traffic  movement 
for  the  year  ending  June  30,  1904— United  States."     I  then 

find  four  columns :  The  first  is  "  Commodity ;"  the  second,  "  Tonnage 
originating  on  road;"  the  third,  "  Tonnage  received  from' connecting 
roads  and  other  carriers;"  fourth,  "Total  freight  tonnage."  I  will 
not  enumerate  the  commodities  unless  you  ask  me  to.  I  will  take 
the  second  column  showing  tonnage  originating  on  road,  and  I  find 
that  to  be  a  grand  total  of  641,680,547  tons. 
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Q.  Now,  that  means,  Mr.  Felton,  that  there  are  that  many  hundred 
millions  of  tons  of  freight  originating  on  the  different  roads  of  the 
United  States,  does  it  not? — A.  That  is  correct,  according  to  this 
volume. 

Q.  So  that  if  a  hundred  thousand  tons,  for  example,  of  freight 
originates  on  the  Lake  Shore  road,  if  you  please,  and  is  transported 
by  the  Lake  Shore  from  Chicago  to  New  York,  also  going  over  the 
New  York  Central,  that  is  only  counted  as  the  movement  of  a  hun- 
dred thousand  tons  of  freight  over  the  Lake  Shore?— A.  That  is 
right.  The  third  column,  of  which  I  have  not  given  you  the  figures, 
provides  for  that. 

Q.  Does  that  state  the  total  amount  of  freight  tonnage,  regardless 
of  where  it  originated  ? — A.  The  third  column  ? 

Q.  Yes. — A.  It  reads :  "  Tonnage  received  from  connecting  roads 
and  other  carriers." 

Q.  I  see.  So  that  your  statistical  table  on  page  73  states  the  total 
amount  of  tonnage  originating  on  the  various  roads,  and  in  addition 
to  that  the  total  amount  of  tonnage  received  from  other  connecting 
carriers  ? — A.  That  is  correct. 

Q.  Have  you  compiled  a  table  of  the  principal  commodities 

9652  that  are  enumerated  in  that  list  going  to  make  up  the  641,- 
680,547  tons? — A.  Such  a  table  was  compiled  under  my  in- 
structions and  quite  carefully  looked  over  by  me. 

Q.  I  show  you  defendants'  Exhibit  105.  Please  state  what  that 
is. — A.  List  of  the  principal  commodities  and  the  amount  of  ton- 
nage of  each,  compiled  from  the  tables  on  page  73  of  Statistics  of 
Railways  in  the  United  States  for  the  year  1904. 

Mr.  MiLLEK.  From  the  same  book,  the  Interstate  Commerce  Com- 
mission ? 

Witness.  Yes,  sir. 

Q.  The  same  book  that  you  have  been  talking  about  ? — A.  Yes,  sir ; 
the  same  publication. 

Mr.  Rosenthal.  Suppose  we  speak  of  this  Statistics  of  Railways 
in  the  United  States  issued  by  the  Interstate  Commerce  Commission 
for  1904  as  the  1904  Interstate  Commerce  book,  without  repeating 
the  full  title  every  time? 

Mr.  Kellogg.  Or  the  Commission's  report. 

Mr.  Rosenthal.  Or  the  Commission's  report  for  1904. 

Mr.  Kellogg.  Yes,  sir. 

Mr.  Rosenthal.  I  offer  in  evidence  defendants'  Exhibit  105. 

Q.  I  find  in  defendants'  Exhibit  105  the  following :  "  Petroleum 
and  other  oils,  4,809,349  tons."  Please  state  what  other  oils  are  in- 
cluded in  that  summarj?,  if  you  know. — A.  Why,  the  Commission's 
statistics  seem  to  be  very  comprehensive.  It  reads,  "  Petroleum  and 
other  oils."    That  would  take  in  everything — cotton-seed  oil, 

9653  linseed  oil,  lard  oil,  castor  oil,  palm  oil,  rosin  oil,  and  various 
other  oils,  the  names  of  which  I  am  not  familiar  with.     They 

seem  to  have  included  under  the  general  heading  "  Petroleum  and 
other  oils  "  all  the  oil  shipments  we  have  tabulated  from  the  railway 
statistics. 
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Q.  Do  you  find  anywhere  in  this  connection  linseed  oil  or  cotton- 
seed oil  specifically  mentioned  ? — A.  It  is  not  in  the  list. 

Q.  Or  lard  oil  or  pine  tar  oil?— A.  They  are  not  in  the  list,  unless 
they  are  included  under  the  heading  "  Petroleum  and  other  oils." 

Q.  Have  you  ascertained  what  the  cotton-seed  and  linseed  oil  ton- 
nage was  for  the  year  ending  June  30,  1904?— A.  I  have  obtained 
some  information  on  that  subject;  yes,  sir. 

Q.  And  from  what  source?— A.  From  the  Oil,  Paint  and  Drug 
Reporter,  and  from  a  pamphlet  issued  by  the  Bureau  of  Statistics  of 
the  United  States  Government. 

Q.  What  is  the  Oil,  Paint  and  Drug  Eeporter— a  standard  trade 
publication  ?— A.  It  is  a  standard  trade  publication,  issued  in  the 
interests  of  the  paint,  oil,  and  drug  dealers.  I  imagine  oil  dealers 
other  than  petroleum  oil  dealers. 

Q.  I  show  you  defendants'  Exhibit  106.  Please  state  what  that 
is. — A.  Defendants'  Exhibit  106  is  a  statement  of  cotton-seed  oil 
tonnage  compiled  from  the  Oil,  Paint  and  Drug  Reporter  for  the  year 
1904.  It  shows  the  amount  of  seed  produced,  the  amount  crushed, 
the  crude  oil  produced,  and  the  refined  oil  produced,  which  I  figure 
to  be  1,037,846  tons. 

9654  Q.  And  have  you  also  endeavored  to  ascertain  the  linseed- 
oil  tonnage  used  in  paints  and  varnishes,  as  shown  by  any  bulle- 
tin of  the  Department  of  Commerce  and  Labor  ? — A.  I  have. 

Q.  I  show  you  defendants'  Exhibit  107.  Please  state  what  that 
is. — A.  Statement  of  the  railroad  tonnage  in  petroleum  and  its  prod- 
ucts of  the  defendant  companies  in  the  year  1904. 

Q.  That  is  the  heading  of  defendants'  Exhibit  107?— A.  Yes. 

Q.  Now,  please  state  how  you  have  worked  that  out. — A.  I  first 
took  the  tonnage  of  petroleum  and  other  oils  shown  in  the  Interstate 
Commerce  publication  as  being  4,809,349  tons.  From  that  I  deducted 
"  other  oils."  Cotton-seed  oil  tonnage,  per  Oil,  Paint  and  Drug 
Reporter,  1904,  1,037,846  tons;  linseed  oil  used  in  paints  and  var- 
nishes in  1905,  per  Department  of  Commerce  and  Labor  Bulletin  57, 
shown  in  gallons,  equivalent  in  tons  to  76,527  tons. 

Q.  You  mean  by  that  that  you  took  the  Bulletin  57  of  the  Depart- 
ment of  Comm.erce  and  Labor  for  the  year  1905  and  in  the  making 
up  of  this  table  you  have  assumed  that  the  tonnage  in  1904  was  sub- 
stantially what  it  was  in  1905,  that  being  the  only  document  available 
for  the  investigation? — A.  I  was  unable  to  find  anything  of  that  kind 
for  1904. 

Q.  Now,  how  did  you  determine  your  last  item,  "  Other  oils,  esti- 
mated, 194,976  tons?  " — A.  I  studied  the  situation  as  carefully  as  I 
could,  and  by  taking  various  tables  that  I  have  of  weights  of  oils  I 
concluded  that  castor  oil  and  palm  oil  and  oils  of  that  kind  would 
perhaps  run  close  to  200,000  tons.     From  such  inquiries  as  I 

9655  could  make  among  railroads  and  dealers,  they  thought  that 
was  a  very  reasonable  conclusion. 
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Q.  And  how  did  you  hit  upon  194,976  ?  Was  that  in  order  to  make 
your  total  petroleum-oil  tonnage  come  out  in  round  ton  numbers? — 
A.  Yes;  very  largely. 

Q.  That  is,  instead  of  taking  200,000  as  your  estimated  figure  on 
other  oils,  you  took  a  figure  a  few  thousand  less  than  200,000,  so  as  to 
bring  out  your  total  petroleum-oil  tonnage  in  round  numbers? — A. 
That  is  corect. 

Q.  Now,  what  do  you  find,  so  estimating,  the  total  petroleum-oil 
tonnage  to  have  been  in  the  year  1904  ?— A.  3,500,000  tons. 

Q.  I  presume,  Mr.  Felton,  that  in  making  up  these  figures,  getting 
at  these  results,  and  in  using  your  method  of  estimation,  your  long 
railroad  experience  was  of  use  to  you,  was  it  not? — A.  That  is  true. 
After  long  association  with  traffic  one  gets  ideas  in  one's  head  that 
seem  to  come  naturally  to  one's  self,  conclusively. 

Q.  As  part  of  the  business. 

Mr.  Kellogg.  That  includes  taking  rebates,  I  suppose  ? 

Witness.  I  don't  know  that  the  question  of  taking  rebates  is  up 
just  now. 

Q.  Assuming  that  petitioner's  proof  in  this  case  shows  that  the 
defendant  companies  did  from  80  to  85  per  cent — say  82^  per  cent— 
of  the  petroleum  business  of  the  country,  what  did  you  work  out  in 
that  connection,  as  shown  by  this  exhibit  ? 

Mr.  Kellogg.  I  want  to  object  to  that  (he  is  testifying  from  a 
statement)  until  we  find  out  the  basis  on  which  he  made  up  the  state- 
ment. He  has  not  testified  to  all  of  that  basis  yet,  and  he  is 
9656  testifjdng  to  conclusions  before  stating  the  authority.  I  am 
not  going  to  be  technical  about  any  authentic  publication,  but 
I  would  like  to  ask  some  questions  about  that  before  that  is  offered 
in  evidence. 

Mr.  Rosenthal.  Let  us  get  through  with  the  exhibit  first. 

Mr.  Kellogg.  And  I  would  like  to  have  it  considered  that  I 
object  to  the  answers  which  are  conclusions  from  that  paper  until  I 
show  the  basis  on  which  it  is  made  up. 

Q.  Go  ahead,  Mr.  Felton. — A.  Assuming  that  the  defendant  com- 
panies did  82|  per  cent  of  the  petroleum-oil  business,  that  would 
indicate  they  did  a  business  of  2,887,500  tons.  From  the  best  knowl- 
edge I  could  get  by  making  careful  inquiries,  I  state  that  of  the  de- 
fendant companies'  oil  business,  the  strictly  local  traffic  going  to  the 
local  stations,  noncompetitive  points,  is  20  per  cent. 

Q.  The  total  business? — A.  Yes.  I  have  deducted  that  20  per 
cent,  making  577,500  tons,  from  the  amount  just  previously  stated, 
and  that  leaves  a  total  competitive  tonnage  of  defendant  companies 
of  2,310,000  tons. 

Q.  What  percentage  is  that  of  the  total  railroad  tonnage  of  the 
United  States  ? — A.  Thirty-six  one-hundredths  of  one  per  cent. 

Mr.  EosENTHAL.  I  offcr  defendants'  Exhibit  107  in  evidence. 

Mr.  Kellogg.  Before  that  is  offered  in  evidence,  I  would  like  to 
ask  some  questions  about  the  way  that  has  been  done. 
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Mr.  EosENTHAL.  I  have  no  objection  to  your  asking  questions  as  to 
the  manner  in  which  it  is  made  up.  I  shall  object  to  your  cross- 
examining  generally  upon  it  at  this  point. 

Mr.  Kellogg.  When  you  finish  that  subject  of  railroad  sta- 

9657  tistics,  I  should  like  to  cross-examine  under  our  arrangement. 

Mr.  EosENTHAL.  Let  us  cross  that  bridge  when  we  reach  it. 

Mr.  Kellogg.  Then,  let  me  ask  a  few  questions.  I  would  like  to 
request  that  counsel  give  us  copies  of  these  exhibits,  the  same  as  we 
have  always  given  them  copies.  We  can't  use  the  originals;  the 
examiner  has  them,  and  it  is  a  very  easy  matter  to  make  two  copies 
so  as  to  accommodate  us. 

Mr.  EosENTHAL.  The  trouble  about  that  is  this :  those  are  all  made 
up,  and  whatever  other  copies  we  have  here  are  now  in  these  bound 
volumes  of  our  brief.  We  will  be  very  glad  to  furnish  you  with 
whatever  copies  we  have,  as  we  have  always  done  heretofore. 

Mr.  Kellogg.  Yes. 

Mr.  EosENTHAL.  Although  I  have  no  distinct  recollection  of  ever 
having  gotten  any  copies  from  you.  Brother  Kellogg. 

Mr.  Kellogg.  I  think  we  always  gave  you  copies,  unless  they  were 
original  tariils  and  could  not  be  copied. 

Mr.  EosENTHAL.  But  I  have  no  objection. 

By  Mr.  Kellogg  : 
Q.  Eeferring  to  defendants'  Exhibit  106,  you  got  the  seed-oil  ton- 
nage from  what  report?     Please  state,  so  I  can  find  it. — A.  The  Oil, 
Paint  and  Drug  Eeporter  for  the  year  1904. 

Q.  It  is  a  weekly  publication,  isn't  it? — A.  I  haven't  it  with  me 

now,  but  I  have  it  somewhere.     I  found  in  that 

Q.  I  would  like  to  know  whether  that  is  a  monthly,  weekly,  or 
yearly  publication,  and  from  what  volume  and  number  you 

9658  got  it,  so  we  can  find  it. — A.  All  right. 

Q.  Bring  it  in,  will  you,  please? — A.  Yes,  sir. 

Q.  Now,  you  added  together  crude  oil  produced  and  refined  oil 
produced.  Isn't  the  refined  oil  produced  from  the  crude? — A.  Well, 
I  understand  not.  I  understand  there  is  considerable  crude  oil 
shipped.  The  crude  oil  is  not  refined  at  the  wells  or  the  crushers. 
The  crude  oil  is  shipped  to  some  place,  refined,  and  then  the  refined 
oil  shipped. 

Q.  The  refined  oil  is  all  made  from  the  crude  oil,  isn't  it? 

Mr.  EosENTHAL.  Do  you  mean  the  refined  petroleum  ? 

Mr.  Kellogg.  No,  the  refined  cotton-seed.  He  is  talking  now 
about  cotton-seed  oil.     The  refined  oil  is  all  made  from  the  crude? 

Witness.  I  understand  that  is  correct. 

Q.  Now,  you  assumed  that  all  the  production  of  crude  was  first 
transported  on  the  railroads? — A.  I  did. 

Q.  And  then  it  was  refined  and  transported  again? A.  I  did. 

Q.  How  do  you  know  that  is  true? — A.  By  making  inquiries  I 
found  that  as  a  rule  the  crude  is  not  refined  at  the  crushers. 

Q.  Where  did  you  make  that  inquiry?— A.  I  could  not  say  just 
at  present. 
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Q.  Now,  you  know  the  refinery  down  at  Houston,  Texas,  out  of 
town  about  a  mile  or  so? — A.  I  don't  know  whether  there  is  one 
there  or  not. 

Q.  There  is  a  very  large  cotton-seed  oil  refinery  there,  isn't 
there? — A.  I  don't  know. 

Q.  And  aren't  the  refinery  and  the  crusher  and  everything  right  on 
the  same  grounds  and  in  the  same  building  ? — A.  I  don't  know. 

9659  Q.  You  simply  guessed  at  this,  did  you  ? — A.  From  such  in- 
quiries as  I  could  make  and  such  answers  as  I  could  get,  that 

statement  is  correct. 

Q.  Very  well,  but  where  did  you  make  your  inquiries  ? — A.  I  made 
it  of  some  cotton-seed  oil  men,  and  requested  my  assistant  to  make 
inquiries  on  the  subject,  and  those  figures  were  made  up. 

Q.  Of  whom  did  you  inquire? — A.  The  inquiries  were  made 
through  the  office  of  the  Standard  Oil  Company  of  Indiana  and  the 
American  Cotton-seed  Oil  Company  here. 

Q.  And  that  is  all  you  know  about  whether  that  is  correct? — A. 
That  is  all  I  know. 

Q.  The  20  per  cent  of  purely  local  shipments,  you  mean  shipments 
made  over  a  railroad  to  a  point  where  no  other  railroad  could  carry 
the  product? — A.  That  is  correct. 

Q.  Not  competitive  ? — A.  That  is  correct. 

Q.  How  did  you  get  at  that  ? — A.  I  got  at  that  by  making  inquiries 
of  people  in  charge  of  shipping  at  the  different  refineries,  and  they 
advised  me  to  that  effect. 

Q.  For  instance,  you  would  call  all  shipments  of  oil  from  Whiting 
to  a  station  south  of  the  Ohio  River,  where  there  was  only  one  rail- 
road at  that  station,  as  noncompetitive  shipments,  would  you? — A. 
No,  that  was  made  to  stations  on  the  road  of  first  instance,  from  all 
distributing  points. 

Q.  I  don't  know  as  I  understand  you. — A.  Anything  that  went 
south  of  the  Ohio  Eiver  from  Whiting  would  be  called  competi- 
tive, but  if  it  went  to  a  local  station  on  the  Northwestern,  or 

9660  the  St.  Paul,  or  the  Great  Western,  they  would  call  it  local. 

Q.  That  is,  where  there  was  no  other  road  reaching  that 
station  ? — A.  Yes,  sir. 

Q.  For  instance,  if  there  were  two  stations  near  together  on  differ- 
ent railroads,  where  you  could  market  it  from  either  town,  you  would 
call  that  noncompetitive  ? — ^A.  If  it  went  to  a  local  station  it  was  in- 
cluded in  that  local  list. 

Mr.  Kellogg.  I  object  to  defendants'  Exhibits  106  and  107. 

By  Mr.  Eosenthal: 
Q.  I  show  you  defendants'  Exhibit  108.  Please  state  what  that 
is. — A.  Comparative  statement  of  the  number  of  tank  cars  in  use  in 
the  United  States  for  the  transportation  of  petroleum  and  its  prod- 
ucts on  the  first  day  of  January  in  the  years  1899,  1905,  and  1908  by 
the  Union  Tank  Line  and  the  Waters-Pierce  Oil  Company  and  by 
other  companies  and  railroads  than  the  two  named. 
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Q.  That  is,  you  first  caused  to  be  compiled  a  table  showing  the 
number  of  tank  cars  in  use  January  1,  1899,  and  their  respective 
percentages,  comparing  the  Union  Tank  Line  and  the  Waters-Pierce 
with  the  tank-line  cars  of  other  railroads  and  other  companies,  and 
then  you  have  done  the  same  thing  for  January  1,  1905,  and  January 
1,  1908,  have  you? — A.  Yes,  sir. 

Q.  January  1,  1899,  how  many  tank  cars  were  in  use  by  railroad 
companies  and  others,  excluding  the  Union  Tank  Line  and  the 
Waters-Pierce  Oil  Company?— A.  3,881. 

Q.  How  many  tank  cars  were  then  owned  and  operated  by 

9661  the  U.  T.  L.  and  the  Waters-Pierce  ?— A.  6,213. 

Q.  That  is,  the  U.  T.  L.  and  the  Waters-Pierce  then  had  62 
per  cent A.  That  is  correct. 

Q.  Of  the  total  number  of  tank  cars  in  operation  in  the  United 
States,  and  the  outsiders  38  per  cent?— A.  That  is  correct. 

Q.  January  1,  1905,  what  were  the  respective  percentages  ? 

Mr.  Kellogg.  One  moment.  I  think  it  is  fair  for  him  to  state 
where  he  gets  this  information.  I  don't  want  to  take  any  time  to 
object  to  it. 

Mr.  Rosenthal.  Let  me  show  that  in  my  own  way. 

Mr.  Kellogg.  May  I  enter  an  objection?  and  I  will  show  that  by 
cross-examination. 

Q.  January  1,  1905,  what  were  the  respective  percentages? — A. 
Cars  owned  by  companies  other  than  U.  T.  L.  and  Waters-Pierce 
Oil  Company,  48  per  cent ;  cars  owned  or  operated  and  controlled  by 
U.  T.  L.  and  W.  P.  O.  Co.,  52  per  cent. 

Q.  And  on  January  1,  1908?— A.  Other  than  U.  T.  L.  and 
W.  P.  O.,  49  per  cent;  U.  T.  L.  and  W.  P.  O.,  51  per  cent. 

Q.  U.  T.  L.  stands  for  Union  Tank  Line? — A.  That  is  correct. 

Q.  So  that  the  number  of  tank  cars  owned  and  operated  by  the 
U.  T.  L.  and  Waters-Pierce  has  decreased  from  62  per  cent,  on  Janu- 
ary 1,  1899,  to  51  per  cent,  on  January  1,  1908? — A.  That  is  correct. 

Q.  Where  did  you  get  these  figures  from  to  make  up  this  table? — 
A.  This  statement  was  compiled,  so  far  as  the  Union  Tank  Line  is 
concerned,  from  the  Union  Tank  Line  records. 

9662  Q.  And  is  accurate? — A.  And  is  accurate.     So  far  as  the 
other  cars  are  concerned,  the  records  were  made  up  from  the 

Tank  Gauge  Hand-Book  of  the  date  shown  on  this  statement,  issued 
by  Mr.  J.  F.  Tucker,  chairman  of  the  Central  Freight  Association. 

Q.  What  is  the  Tank  Gauge  Hand-Book  ? — A.  It  is  a  book  issued 
by  the  Central  Freight  Association,  showing  the  number  of  tank  cars 
owned  by  various  owners  throughout  the  country. 

Q.  That  is,  in  the  Tank  Gauge  Hand-Book  you  have  the  name  of 
every  owner  of  tank  cars  and  the  numbers  of  the  cars  owned  by  the 

respective  owners,  and  their  tankage,  have  you  not? A.  That  is 

correct. 

Q.  And  that  is  in  universal  use  by  the  railroad  systems  of  the 
country,  is  it  not? — ^A.  Yes,  sir. 
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Q.  So  that  as  a  particular  tank  car  passes  over  a  railroad,  by  a 
comparison  between  the  number  of  the  tank  car  and  the  number  as 
shown  in  this  Tank  Guidebook,  you  get  the  number  of  gallons 
capacity  of  that  tank  car  ? — A.  That  is  correct. 

Q.  And  it  is  an  official  railroad  freight  publication,  so  used? — 
A.  Yes,  sir. 

Mr.  Rosenthal.  I  offer  defendant's  Exhibit  108  in  evidence. 

By  Mr.  Kellogg: 

Q.  You  put  down  in  your  heading  the  number  of  cars  in  use  in 
the  United  States  for  the  transportation  of  petroleum  and  its 
products.  You  do  not  pretend  to  say  that  the  cars  owned  by  the 
railroads  other  than  the  Union  Tank  Line  and  the  Waters- 
Pierce  Company  are  used  exclusively  for  the  transportation  of 
i)663  petroleum  and  its  products? — A.  I  do  not  understand  that 
railroad  companies  own  tank  cars  for  anything  but  the  trans- 
portation of  petroleum,  and  in  having  that  statement  compiled  I  gave 
most  positive  instructions  to  exclude  the  numbers  of  any  cars  that 
might  belong  to  vinegar,  chemical,  or  other  concerns. 

Q.  Who  made  up  that  statement? — A.  It  was  made  up  by  an  ex- 
perienced clerk  in  the  Union  Tank  Line  office. 

Q.  Now,  don't  they  use  these  cars  for  transporting  cotton-seed  oil 
and  other  kinds  of  oil? — A.  I  understand  not.  The  cotton-seed  oil 
people  own  their  own  cars,  and  the  cotton-seed  cars  used  in  the  trans- 
portation of  cotton-seed  oil  are  not  included  in  that  statement. 

Q.  They  are  not? — A.  No,  sir.  That  is,  the  cars  owned  by  the 
cotton-seed  oil  shippers.  For  instance,  the  cars  of  the  American 
Cotton-Seed  Company  are  not  included  in  that  statement. 

Q.  Another  thing:  All  cars  used  by  the  railroads  for  the  trans- 
portation of  crude  petroleum  are  in  there? — A.  I  don't  quite  get 
the  question. 

Q.  You  know  there  are  a  large  number  of  cars  used  by  railroads, 
especially  in  California  and  Texas,  for  transporting  crude  petroleum  ? 

Mr.  EosENTHAL.  Tank  cars  ? 

Mr.  Kellogg.  Tank  cars;  yes. 

A.  The  railroad  equipment  is  in  that  list,  but  those  cars  are  avail- 
able for  shippers  other  than  railroads. 

Q.  Isn't  it  a  fact  that  a  large  number  of  cars  in  the  last 
9664     few  years  have  been  purchased  by  railroads  for  the  purpose  of 
transporting  crude  petroleum  in  Texas  and  in  California? — 
A.  I  don't  know  to  what  extent  that  is  true. 

Q.  Well,  you  know  in  a  general  way  that  is  true,  don't  you? — 
A.  I  know  the  railroads  have  added  materially  to  their  tank-car 
equipment  within  the  last  few  years. 

Q.  You  know,  too,  don't  you,  that  the  percentage  of  refined  oil 
transported  by  the  Standard  Oil  Company  and  the  independents  has 
not  materially  changed  in  ten  years  ?^A.  I  don't  know  anythirig 
about  that. 

Q.  You  have  not  looked  into  that? — A.  No,  sir. 
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Q.  But  you  do  know  that  the  railroads  in  California  use  crude 
petroleum,  don't  you? 

Mr.  EosENTHAL.  I  am  going  to  object  to  general  cross-examination 
upon  that  exhibit.  I  have  no  objection  to  your  cross-examining  as  to 
the  source  of  his  information  in  connection  with  the  making  up  of 
these  figures,  but  any  general  cross-examination  at  this  time  I  shall 
object  to. 

Mr.  Kellogg.  That  is  in  connection  with  his  source  of  information. 

Mr.  EosENTHAL.  You  can  ascertain  the  source  of  the  figures,  and 
then  if  they  are  not  satisfactory  to  you,  you  can  object  to  the  exhibit. 

Q.  You  say  you  got  this  from  the  hand-book.  It  is  a  gauge-book, 
isn't  it  ? — A.  Tank-Gauge  Hand-book  it  is  called. 

Q.  It  gives  the  number  of  the  car,  and  opposite  that  the  weight  of 
oil  that  it  will  carry '^ — A.  That  is  correct,  and  the  number 

9665  owned  by  each  respective  owner  and  the  name  of  the  owner  of 
the  car  at  the  head  of  the  list. 

Q.  Yes ;  but  there  is  a  list  of  cars  with  the  number  opposite,  isn't 
there? — A.  That  is  correct. 

Q.  Now,  did  you  take  the  highest  number  as  the  number  owned  by 
the  railroad,  or  did  you  count  each  one  ? — A.  What  do  you  mean  by 
"  the  highest  number  ?  " 

Q.  There  is  a  page  in  that  Tank  Gauge-book,  say  car  No.  1000, 
Union  Pacific  Eailroad. — A.  Each  one  was  counted. 

Q.  Wait  a  moment. — A.  I  get  your  question.  Every  car  number 
was  counted. 

Q.  Because,  you  know  there  are  a  great  many  vacancies. — A.  Yes, 
sir;  my  instructions  were  to  carefully  count  every  car  and  carefully 
eliminate  every  car  that  was  not  available  for  the  transportation  of 
petroleum. 

Q.  Your  information  that  these  cars  are  used  for  the  transportation 
of  petroleum,  you  simply  got  that  from  inquiry,  did  you  ? — A.  Which 
cars  do  you  refer  to? 

Q.  These  general  railroad  cars. — A.  Those  were  taken  out  of  the 
gauge-book. 

Q.  And  you  assumed  that  they  were  all  used  for  the  transportation 
of  petroleum? — A.  As  I  say,  I  gave  instructions,  and  I  was  assured 
that  all  cars  that  were  shown  in  the  gauge-book  as  set  aside  for  mo- 
lasses people  and  vinegar  people  and  cotton-seed  oil  and  linseed  oil 
were  not  included  in  that  statement. 

Q.  How  are  you  going  to  tell  from  the  gauge-book  what  they  are 
used  for? — A.  Because  the  name  at  the  top  of  the  page  shows  the 
owner,  and  by  the  name  of  the  owner  you  know  what  his  busi- 
ness is. 

9666  Q.  Wait  a  moment.     The  railroad  company  would  not  state 
in  the  gauge-book,  where  the  Union  Pacific  owned  the  car, 

whether  that  car  was  used  for  petroleum  or  something  else,  would 
it?— A.  The  railroad  cars  were  added  after  being  carefully  counted 
as  a  whole. 
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Q.  That  is  what  I  thought.  And  there  is  nothing  in  the  gauge- 
book  to  show  what  the  railroad  company  uses  them  for  ? — A.  That  is 
true. 

Mr.  Rosenthal.  He  stated  long  ago  that  he  added  all  of  the  rail- 
road tank  cars. 

Mr.  Kellogg.  I  object  to  the  exhibit. 

Q.  What  gauge-book  was  that  ?  I  don't  remember. — A.  The  Tank 
Gauge  Hand-book  of  the  Central  Freight  Association  for  the  years 
named  in  this  exhibit. 

Q.  Have  you  got  it  with  you  ? — A.  No,  sir ;  I  have  not.  There  are 
three  of  them.     I  haven't  them  with  me. 

Mr.  Rosenthal.  I  offer  defendants'  Exhibit  108  in  evidence. 

By  Mr.  Rosenthal: 

Q.  Mr.  Felton,  among  other  things,  it  is  charged  in  the  petition 
filed  in  this  case  that  since  the  year  1882  there  has  been  a  conspiracy 
between  the  defendants  and  the  various  railways  of  the  country  and 
the  directors,  officers,  managers,  and  agents  thereof,  to  obtain  prefer- 
ential rates  and  discriminations  over  competitors.  I  would  like  to 
have  you  tell  us,  using  your  knowledge  as  an  old  railroad  man  and  as 
a  freight  tariff  expert,  how  many  men  in  a  railroad  office  have  to  do 

with  the  matter  of  rates  ? — A.  The  general  matter  of  rates  ? 
9667        Q.  Yes.     The  least  nvimber  of  men  that  would  have  to  do 
with  the  making  of  a  discriminatory  rate,  if  you  please.— A. 
Oh,  I  should  say  four  or  five — at  least  five. 

Q.  And  who  would  they  be? — A.  First,  there  would  be  the  active 
traffic  head,  whatever  his  title  might  be ;  then  the  auditor  and  treas- 
urer must  know,  if  the  discrimination  be  of  a  nature  that  would  go 
to  them ;  then  the  traffic  man  in  a  case  of  that  kind  always  takes  one 
or  two  of  his  subordinates  or  associates  into  confidence  with  him,  so 
they  will  know  what  is  going  on;  and  then,  unless  the  traffic  man 
makes  a  clerk  of  himself,  some  one  or  two  clerks  must  make  up  the 
statement. 

Q.  And  the  rate  clerk  ? — A.  Yes.  I  should  say  that  five  was  a  very 
reasonable  estimate. 

Q.  That  is,  if  a  railroad  company  should  make  a  discriminatory 
rate,  that  involves  at  least  five  men  knowing  of  that  discrimination  ? — • 
A.  On  that  particular  road ;  yes,  sir. 

Q.  And  on  2,104  railroads,  if  there  was  any  such  general  con- 
spiracy as  is  alleged,  there  would  be  about  ten  thousand  men  through- 
out the  country  that  would  know  of  this  gigantic  conspiracy? — A. 
That  is  correct. 

Q.  How  are  rates  made  by  railroad  companies  in  this  country  to- 
day, and  how  have  they  been  made  for  the  past  ten,  fifteen,  or  twenty 
years,  to  your  knowledge? — A.  Very  largely  in  cooperation  with 
other  railroads. 

Q.  Through  freight  associations? — A.  Yes,  sir. 
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Q.  Can  you  name  the  different  freight  associations  that  there 

are  and  have  been  during  those  years,  existing  in  this  country?— 

A.  I  can  recall  the  more  prominent.     There  is  the  Western 

9668  Freight  Association.     That  very  generally  includes  the  terri- 
tory west  of  the 

Q.  Before  you  get  to  that,  do  you  remember  how  many  different 
general  freight  associations  there  are  in  the  country? — A.  There  are 
something  like  nineteen  or  twenty  of  the  more  prominent  ones.  i 

Q.  In  addition  to  that,  are  there  local  freight  associations  ? — A.  In 
addition  to  that,  there  must  be  twenty  or  twenty-five  city  freight  com- 
mittees, like  the  Chicago  Freight  Committee,  passing  on  rates  made 
from  Chicago  to  certain  points,  the  Buffalo  Freight  Committee,  etc. 

Q.  How  do  these  freight  associations  act  in  the  way  of  making  up 
rates? — A.  Well,  that  is  a  pretty  broad  question. 

Q.  I  mean  can  you  give  the  court  in  this  record  here  some  idea  of 
how  tariffs  are  made  up  by  a  given  freight  association? — A.  In  the 
earlier  part  of  my  testimony  I  outlined  the  method  that  was  carried 
on  just  after  the  interstate-commerce  law  came  in  in  1887.  After 
those  preliminary  meetings  were  held  and  basic  rules  were  laid  down 
and  the  contentions  of  the  various  roads  were  thrashed  out,  sometimes 
by  fierce  wars  and  sometimes  in  other  ways,  rates  got  to  a  pretty  rea- 
sonable basis;  and  then  the  procedure  was  (and  I  think  I  am  coming 
to  your  question  now)  that  these  freight  associations  held  meetings  at 
stated  intervals  to  consider  various  subjects.  As  a  rule  a  call  (so 
called)  was  issued  for  such  meetings,  the  calls  giving  somewhat  in 
detail  the  subjects  that  were  to  be  considered.  Copies  of  the  calls 
were  sent  to  all  the  railroads  interested,  so  that  they  might 

9669  thoroughly  acquaint  themselves  with  the  circumstances  con- 
cerning that  particular  traffic  on  their  road,  and  then,  either 

through  subcommittees  or  in  open  meeting  in  the  first  instance,  but 
finally  in  open  meeting,  all  the  subjects  enumerated  in  that  call  were 
discussed,  voted  on,  and  some  decision  arrived  at  as  to  issuing  the 
rate  or  whatever  the  roads  decided  was  best  to  do. 

Q.  And  the  making  of  rates,  in  the  first  instance,  then,  was  the 
result  of  conferences  of  that  general  character? — A.  That  is  correct. 

Q.  Were  those  meetings  of  frequent  occurrence  ? — A.  Yes ;  very. 
I  think  I  am  perfectly  reasonable  in  saying  that  there  is  a  freight 
conference  meeting  of  some  kind  in  Chicago  every  day  in  the  week 
except  Saturday  with  some  railroad.  Railroad  traffic  men  have  stated 
to  me  that  it  was  almost  impossible  to  properly  attend  to  their  office 
affairs  by  reason  of  being  obliged  to  attend  so  many  freight  meetings. 

Q.  And  these  meetings,  as  I  understand,  are  for  the  purpose  of  de- 
termining rates  and  determining  rules  and  regulations  with  respect 
to  the  transportation  of  property  ? — A.  That  is  correct. 

Q.  Have  you  caused  to  be  prepared  a  map  of  the  United  States 
showing  the  different  principal  freight  associations  ?— A.  I  have. 

Q.  And  the  territory  covered  by  each  association,  respectively'— 
A.  Yes,  sir. 
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Q.  I  show  you  defendant's  Exhibit  109.  Is  that  the  map  that  you 
have  just  described? — A.  Yes,  sir. 

9670  Q.  Generally  speaking,  what  does  that  show? — A.  A  map 
showing  approximately  the  territories  of  the  principal  freight- 
traffic  associations  in  the  United  States. 

Q.  I  find  on  the  right-hand  margin  of  defendant's  Exhibit  109 
certain  items  running  from  1  to  20.  What  does  that  mean  ? — A.  Op- 
posite those  numbers  are  the  names  of  the  freight  associations  corre- 
sponding to  the  numbers  shown  in  the  body  of  the  map. 

Q.  And  what  is  the  significance  of  the  red  numbers  and  the  blue 
numbers  on  the  map? — A.  Nothing  except  to  show  the  confines 
within  the  red  and  blue  lines  of  the  various  freight  traffic  associa- 
tions. 

Q.  That  is  correctly  made  up,  Mr.  Felton? — A.  It  is;  yes,  sir. 

Q.  And  it  shows  twenty  different  freight  associations? — A.  That 
is  correct. 

Mr.  Rosenthal.  I  offer  defendants'  Exhibit  109  in  evidence. 

Q.  I  show  you  defendants'  Exhibit  110.  Please  state  what  that 
is. — A.  Exhibit  110  is  a  list  of  important  freight  traffic  associations 
not  shown  in  the  map,  defendant's  Exhibit  109. 

Q.  How  many  are  there  in  number? — A.  27. 

Q.  That  information  you  took  from  the  Official  Eailroad  Guide  of 
September,  1908? — A.  Yes,  sir;  as  shown  on  the  bottom  of  defend- 
ants' Exhibit  110. 

Mr.  KJELLOGG.  You  mean  by  local  freight  associations,  for  instance, 
the  St.  Paul  and  Minneapolis  Freight  Association ;  that  is,  the 

9671  local  representatives  of  the  railroads  having  an  association 
of  their  own  there? 

Witness.  Not  always  local  representatives;  sometimes  the  general 
representatives. 

Mr.  Kellogg.  It  is  usually  the  local  representatives  ? 

Witness.  Usually,  yes,  sir.  I  do  not  mean  the  local  agent  at  the 
receiving  station.  I  mean  the  commercial  agent  or  somebody  in 
charge  of  the  traffic  at  the  city.  . 

Mr.  Kellogg.  For  instance,  in  Baltimore,  the  Baltimore  and  Ohio 
Eailroad  and  the  Pennsylvania  Railroad  and  certain  other  roads  each 
has  a  commercial  agent  in  charge  of  the  traffic  at  that  point  ? 

Witness.  But  those  associations  are  not  always  limited  to  the 
commercial  agents;  very  largely  the  assistant  general  freight  agent 
or  division  freight  agent  is  a  member  of  such  committee.  They  are 
divided  up,  Mr.  Kellogg. 

Mr.  Kellogg.  Yes,  I  understand. 

Q.  As  I  understand  it,  the  railroads  within  a  given  territory  join 
together  in  the  making  up  of  a  given  freight  association  ? — A.  That 
.is  correct. 

Q.  In  the  event  of  an  open  freight  discrimination  within  a  given 
^territory,  not  only  the  particular  road  that  makes  that  open  dis- 
'  crimination  would  know  of  it,  but  every  other  railroad  that  is  a  mem- 
ber of  the  association  ? — A.  Yes,  sir. 
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Q.  What  do  you  mean  by  a  gateway  as  a  freight  term  ? — A.  A  gate- 
way is  a  city  that  is  a  point  of  contact  between  two  associations, 
through  which  a  large  volume  of  traffic  originating  or  interchanged; 
between  those  associations  passes.    They  are  very  often  natural 

9672  gateways  as  well  as  railroad  territorial  gateways. 

Q.  What  do  you  mean  by  a  natural  gateway,  for  example  ?- 
A.  Well,  Cincinnati,  Louisville,  and  Evansville  are  natural  gateways 
as  between  the  northern  States  bordering  on  the  Ohio  River  and  the 
southern  States  bordering  on  the  Ohio  River. 

Q.  What  do  you  call  the  other  gateway?— A.  The  territorial  gate- 
way? 

Q.  Yes. — ^A.  The  conditions  governing  traffic  south  of  the  Ohio 
River  are  admitted  to  be  considerably  different  from  those  north  of 
the  Ohio  River,  and  so  the  freight  associations  are  divided  at  the 
river.  North  of  the  three  points  I  have  named  is  the  Central  Freight; 
Association,  and  south  is  such  Southern  Association  as  may  be  shown 
on  that  map.  So  these  cities  that  primarily  were  natural  gatewaysi 
become  territorial  gateways. 

Q.  St.  Louis  or  East  St.  Louis,  for  example ;  is  that  a  gateway  ? — A. 
That  is  a  gateway  between  the  East  and  the  West,  between  the  Central 
Freight  backed  up  by  the  Trunk  Line  Association  on  the  East  and  the 
various  western  traffic  associations  on  the  West. 

Q.  You  mean  by  that,  among  other  things,  as  I  understand  you, 
that  a  rate  for  example  from  a  point  north  of  the  Ohio  River  in  Ohio 
would  be  made  on  freight  that  was  consigned  say  to  some  point  in 
Alabama,  first,  to  Cincinnati  and  then  from  Cincinnati  beyond? — ^A. 
That  is  a  correct  example ;  yes,  sir. 

Q.  Taking  the  three  grand  divisions  of  the  North,  the  West,  and 
the  South,  have  there  been  official  classifications  with  respect  to  the 
transportation  of  freight  adopted  in  those  grand  divisions  ? — A.  Yes, 
sir. 

Q.  What  are  they  ? — A.  East  of  the  Mississippi,  south  of  its 

9673  junction  with  the  Ohio,  and  south  of  the  Ohio  and  Potomac 
rivers  the  classification  known  as  the  Southern  Freight  Classifi- 
cation very  generally  prevails.  North  of  that  boundary  and  east  of 
Chicago  and  a  line  running  southwest  from  Chicago  to  St.  Louis, 
including  all  the  eastern  States  and  the  New  England  States,  the  so- 
called  Official  Classification  governs.  North  and  west  of  those  bound- 
aries the  Western  Classification  prevails. 

Q.  Is  freight  classified  in  its  transportation? — A.  Yes,  sir. 

Q.  In  addition  to  such  classification  of  freight,  what  other  way  is 
freight  transported  ? — ^A.  Heavy  and  so-called  staple  commodities  are 
very  largely  transported  on  so-called  commodity  tariffs. 

Q.  What  do  you  mean  by  a  commodity  tariff  as  distinguished  from 
a  class  tariff  ? — A.  Where  the  application  of  the  limited  number  of 
class  rates  to  a  very  large  number  of  articles  covered  in  the  classifica- 
tion does  not  meet  commercial  conditions,  the  roads  take  the  particular 
article  under  consideration  (to  use  a  technical  phrase)  "  out  of  the 
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classification"  and  issue  a  tariff  governing  that  particular  article, 
which  they  call  a  commodity  tariff. 

Q.  Take  the  Western  Classification.  Do  you  remember  how  many 
classes  there  are  in  that  classification  ? — A.  Ten,  as  I  remember ;  1  to 
5,  and  A  to  E,  all  inclusive. 

Q.  And  that  means  that  all  freight  commodities  in  the  first  instance 
are  divided  into  ten  classes,  from  1  to  5  and  from  A  to  E,  inclusive  ?^ 
A.  Yes,  sir. 

9674  Q.  And  each  particular  class  is  given  a  rate,  is  it  ? — A.  Yes, 
sir. 

Q.  And  that  of  course  makes  what  is  laiown  as  the  class  rate? — 
A.  The  class  rate. 

Q.  Now,  the  commodity  rate  differs  from  that  how  ? — A.  The  com- 
modity rate 

Q.  A  given  article  is  taken  out  of  a  class,  is  it  not? — ^A.  Yes. 

Q.  And  a  special  rate  issued  in  connection  with  that  commodity  ? — 
A.  That  is  correct. 

Q.  And  that  special  rate  then  is  what  is  known  in  freight  parlance 
as  the  commodity  rate? — A.  Yes,  sir. 

Q.  In  the  conduct  of  the  freight  commerce  of  this  country  is  it 
generally  found  that  class  rates  are  adequate? — A.  They  are  not. 

Q.  And  then  what  happens  ? — A.  A  commodity  tariff  is  issued. 

Q.  Is  that  a  matter  of  frequent  occurrence A.  It  is. 

Q.  In  the  administration  of  the  freight  business  of  a  railroad? — 
A.  Yes,  sir. 

Q.  State,  if  you  know,  whether  commodity  tariffs  are  as  generally 
issued  now,  during  recent  years,  as  they  were  in  the  earlier  years  of 
the  operation  of  the  interstate  commerce  act,  or  whether  freight 
classification  is  becoming  more  perfect  and  more  scientific  than  it 
used  to  be. — A.  Does  your  inquiry  cover  the  period  after  the  enact- 
ment of  the  original  interstate  law  in  1887? 

Q.  Yes,  sir;  my  inquiry  covers  the  date  from  1887  down  to  the 
present  time. — A.  I  should  say  there  were  more  commodity 

9675  tariffs  to-day,  in  later  years,  based  largely  on  the  increase  in 
traffic  throughout  the  country  and  the  manufacture  of  special 

lines  of  goods. 

Q.  Is  there  anything  unusual,  then,  about  the  issuance  of  a  com- 
modity tariff? — A.  Absolutely  nothing. 

Q.  It  is  a  matter  of  daily  occurrence,  is  it  not,  on  every  railroad 
system  of  the  country? — A.  Yes,  sir. 

Q.  And  I  presume  it  is  safe  to  say  that  thousands  of  commodity 
tariffs  are  issued  every  week  by  the  different  railroads  of  the  coun- 
try ? — A.  Well,  I  wouldn't  want  to  state  a  number,  but  I  will  say  in 
answer  to  your  question  that  they  are  being  constantly  issued. 

Q.  By  every  railroad? — A.  Yes,  sir. 

Q.  To  cover  a  given  commodity  which  in  that  particular  instance 
is  taken  out  of  its  classification? — A.  That  is  correct. 

Q.  As  between  the  commodity  tariff  and  the  class  tariff  both  exist- 
ing at  the  same  time,  which  governs? — A.  The  commodity  tariff. 
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Q.  You  described  these  three  classifications,  the  Western,  the  South- 
ern, and  the  OiScial.  Is  there  any  relation  between  that  system  of 
classification  and  the  fact  that  rates  are  commonly  made  only  to  the 
different  gateways  leading  into  these  different  territorial  divisions  1— 
A.  It  is  due  very  largely  to  the  different  bases  on  which  those  three 
principal  classifications  are  constructed. 

Q.  Now  explain  that  a  little  more  in  detail,  Mr.  Felton.— A.  The 
so-called  Official  Classification  has  but  six  classes. 

Q.  That  is,  the  classification  that  is  used  north  of  the  Ohio 

9676  and  Potomac  and  east  of  the  Mississippi? — A.  Yes,  sir;  1  to 
6 — 1,  2,  3,  4,  5,  6.     The  8  or  10  thousand  articles,  I  should 

say — I  have  not  counted  them — that  are  enumerated  in  that  classi- 
fication are  divided  up  under  the  six  groups  of  rates.  The  Western 
Classification,  as  I  before  stated,  is  made  up  into  ten  classes.  The 
Southern  is  made  up  into  six.  The  Southern  Classification  contains 
quite  generally  an  any  quantity  clause,  which  is  practically  ignored 
by  the  Official  Classification,  and  so  it  would  seem  that  the  construc- 
tion of  those  three  classifications  (answering  your  question)  had  to 
do  with  the  breaking  of  rates  at  the  territorial  confines  of  those  terri- 
tories. 

Q.  That  is  to  say,  a  given  article  originating  at  Chicago  would  be 
shipped  under  a  class  rate,  would  be  classified,  if  you  please,  under 
class  3  of  the  Official  Classification  and  might  take  an  entirely  dif- 
ferent class  if  it  were  shipped  into  the  Southwest  under  the  Western 
Classification. — A.  That  is  correct.  Well,  not  from  Chicago.  The 
Western  Classification,  as  I  previously  stated,  applies  from  Chicago. 

Q.  I  use  that  merely  as  an  illustration  without  having  reference  to 
any  particular  exception  relating  to  Chicago. — A.  Yes,  sir.  That 
would  be  true  of  other  eastern  cities. 

(A  recess  was  here  taken  until  2  o'clock  p.  m.) 

9677  Q.  Mr.  Felton,  are  you  familiar  with  the  location  of  the  dif- 
ferent refineries  of  the  Standard  Oil  Company  ? — A.  I  am. 

Q.  Generally  speaking,  what  do  you  say  as  to  whether  there  is  a 
refinery  or  a  distributing  station  of  one  or  more  of  the  competitors 
of  the  Standard  at  every  place,  or  within  a  reasonable  distance  of 
every  place  where  a  Standard  refinery  is,  taking  the  same  rates  that 
the  Standard  refinery  takes? 

Mr.  Kellogg.  That  is  objected  to  as  calling  for  his  conclusion. 

Mr.  Rosenthal.  I  will  follow  that  up  more  specifically.  I  want  to 
get  the  general  question  in  first. 

A.  There  is  a  so-called  independent  refinery  at  every  town  or  city 
where  the  Standard  has  a  refinery,  or  in  the  same  locality  or  rate- 
making  territory,  with  the  exception  of  Whiting,  Indiana. 

Q.  Taking  the  same  rates  as  the  Standard  refineries  take?- 
A.  Taking  the  sa,me  rates  as  the  Standard,  with  perhaps  some  slight 
exception.  For  instance,  a  so-called  competitive  refinery  might  not 
be  right  at  the  same  spot  that  the  Standard  was,  and  the  Standard, 
perhaps,  would  have  rates  to  one  or  two  near-by  points  that  might  be 
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a  little  less  or  a  little  more  than  the  competitive  refinery;  but  gen- 
erally speaking,  that  is  correct. 

Q.  With  respect  to  the  fields  as  a  whole,  the  rates  would  be  the 
same? — A.  Yes,  sir. 

Q.  I  will  follow  that  up  more  specifically  in  a  few  moments.  Do 
you  know  the  Wellsville  Refining  Company,  or  do  you  know  of  the 
Wellsville  Refining  Company,  at  Wellsville,  New  York? — A.  Yes; 
the  Wellsville  refinery  is  at  a  town  that  sometimes  seems  to  bear  the 
name  of  Stannard's,  and  sometimes  Wellsville,  at  the  junction 
7678  of  the  Buffalo  and  Susquehanna  Railroad  with  the  Erie  Rail- 
road in  New  York  State. 

Q.  Has  that  junction  point  substantially  the  same  rates  into  New 
England  and  Northern  New  York  territory  as  Olean? — A.  Prac- 
tically the  same,  with  some  few  exceptions. 

Q.  The  Wellsville  Refining  Company  is  not  a  Standard  Oil  refin- 
ery ? — A.  As  far  as  I  can  learn,  it  is  not. 

Q.  Have  you  caused  to  be  compiled  a  list  of  all  the  refineries  in  the 
country,  Standard  Oil  and  so-called  independents,  showing  their 
locations  ? — A.  I  have. 

Q.  Is  that  list  the  list  shown  in  defendant's  Exhibit  111  ? — A.  It  is. 

Q.  The  first  column  on  the  left  shows  the  geographical  location, 
does  it  not? — ^A.  Yes,  sir. 

Q.  That  is  under  the  head  of  "  Location  and  district  ?  " — A. 
Yes,  sir. 

Q.  Under  the  head  of  "  Standard  "  you  have  the  names  of  the 
Standard  Oil  companies? — A.  That  is  correct. 

Q.  And  under  the  head  of  "  Independents  "  you  have  all  of  the  non- 
standard Oil  companies? — A.  Yes,  sir. 

Mr.  Rosenthal.  I  offer  defendant's  Exhibit  111  in  evidence. 

By  Mr.  Kellogg  : 

Q.  Where  did  you  get  this  information  ? — A.  Partly  from  my  own 
information  and  partly  from  Mr.  H.  C.  Folger's  office. 

Q.  I  notice  the  first  Standard  Oil  refinery  named  here,  in  New 
York  Harbor,  and  opposite  "  Independents,"  Valvolene  Oil  Company, 
Leonard    &    EUis,  and  Edgewater  Oil  Company.     Are  not  those 

three  that  I  name  all  one  ? — ^A.  I  do  not  know,  sir. 
9679         Q.     Then  you  don't  know  anything  about  whether  that  is 
correct  or  not  ? — A.  As  I  say,  some  of  that  came  from  my  own 
knowledge  and  some  I  got  from  Mr.  H.  C.  Folger's  office. 

Mr.  Rosenthal.  You  know  that  those  refining  companies  are 
there ;  that  is,  the  Valvolene 

Witness.  I  know  there  are  such  companies  doing  business  in  New 
York  Harbor. 

Q.  Aren't  they  all  one  company  ? — A.  I  don't  know,  sir. 

Q.  The  Valvolene  Oil  Company,  Leonard  &  Ellis,  Edgewater  Oil 
Company,  are  all  one  refinery,  aren't  they? — A.  I  don't  know,  Mr. 
Kellogg.  I  have  answered  that  three  or  four  times.  I  have  not 
altered  the  statement  or  made  any  additions  to  it  since  I  received  it. 
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Q.  Then  that  part  of  this  information  that  I  have  asked  you  about, 
you  do  not  know  anything  about  that  ? — A.  That  was  given  to  me  at 
my  request,  like  statements  that  Mr.  Durand  put  in. 

Q.  Is  there  a  Crystal  Oil  Works  that  has  a  refinery  at  Buffalo?— 
A.  I  could  not  say  whether  they  have  a  refinery,  or  whether  they  are 
compounders,  or  whether  they  are  shippers  and  jobbers. 

Q.  You  don't  know  ?— A.  I  do  not  know,  sir. 

Q.  Is  the  Wellsville  Refining  Company  a  refinery?— A.  I  under- 
stand there  is  a  refinery  at  Wellsville. 

Q.  How  far  from  Rochester  is  that? — A.  It  is  not  on  the  direct 
line.  I  should  say  across  the  country  it  is  perhaps  within  fifty  miles 
of  Rochester. 

Q.  How  far  from  Olean? — A.  Perhaps  within  the  same  distance. 
I  have  not  figured  out  the  distances,  to  make  that  clear. 

9680  Mr.  Rosenthal.  If  you  are  going  to  examine  him  as  to  the 
manner  in  which  he  made  up  this  statement,  I  have  no  ob- 
jection. 

Mr.  Kellogg.  It  is  incompetent  if  he  can  not  testify  that  is  correct. 

Mr.  Rosenthal.  That  may  be. 

Mr.  Kellogg.  And  I  want  to  show  that.     I  have  a  right  to  show  it. 

Mr.  Rosenthal.  I  am  not  questioning  your  right.  I  am  question- 
ing the  time  in  which  you  may  show  it. 

Q.  Now,  taking  the  third  head,  the  Atlantic  Refining  Company  at 
Philadelphia,  opposite  that  you  have  Crew,  Levick  &  Co.,  Sunlight 
Oil  Refining  Company,  Enterprise  Oil  Works,  Sun  Oil  Company, 
Pure  Oil  Company,  Gulf  Refining  Company.  Are  there  seven  re- 
fineries or  only  two  in  that  whole  list  ? — A.  They  are  either  refineries 
or  storage  facilities,  or  plants  at  which  they  gather  together  business 
and  make  shipments. 

Q.  Yes ;  either  sellers  of  oil,  or  storers  of  oil,  or  manufacturers  ? — 
A.  Or  refiners  of  oil. 

Q.  And  you  don't  know  whether  they  are  separate  concerns,  or 
owned  by  one  concern? — A.  I  could  not  say,  sir. 

Q.  Then,  this  heading  "  Statement  showing  the  location  or  district 
in  which  the  various  refineries  of  the  several  defendant  companies 
are  located,  and  also  the  location  of  the  refineries  of  so-called  inde- 
pendents," you  do  not  pretend  is  correct  of  your  own  knowledge  ? — A. 
I  have  not  been  to  those  places  and  personally  investigated  what  was 
there;  no,  sir. 

9681  Q.  This  statement  is  not  confined  to  refineries  either  is  it? 
Some  of  them  are  merely  shippers? — A.  I  do  not  know;  I 

asked  for  a  list  showing  where  there  were  competitors,  and  that  was 
the  information  that  I  received. 

Q.  Then  your  information  as  to  the  correctness  of  this  is  obtained 
from  other  people? — A.  That  is  correct;  yes,  sir. 

Mr.  Rosenthal.  That  is,  your  information  as  to  the  correctness  of 
all  of  the  independent  refineries  is  obtained  in  part  from  Mr.  Folger? 

Witness.  That  is  true;  yes,  sir. 
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Q.  Well,  principally  from  him,  isn't  it?  Where  do  you  have  per- 
sonal knowledge  of  any  independent  refinery  being  located?  Name 
them  just  as  quickly  as  possible. — A.  Without  having  been  there,  I 
am  positive  that  the  Gulf  Refining  Company  have  either  a  refinery 
or  a  shipping  point  in  the  neighborhood  of  Philadelphia  or  Marcus 
Hook,  and  that  is  true  of  Crew,  Levick  &  Co. 

Mr.  Rosenthal.  Mr.  Kellogg,  I  suggest  at  this  point  that  if  you 
are  doubtful  about  the  verity  of  this  list,  that  you  enter  your  objec- 
tion, and  we  will  follow  it  up  by  putting  Mr.  Folger  on  somewhere 
along  the  line,  or  some  one  else  who  knows  definitely  concerning  this 
list  of  independents.  I  do  not  want  to  stop  now  and  have  Mr.  Felton 
cross-examined  concerning  it. 

Mr.  Kellogg.  Mr.  Rosenthal,  I  do  not  ask  yoii  to  produce  a  man 
who  has  seen  the  refinery.  If  you  will  produce  a  man  who  has  accu- 
rate information,  I  am  perfectly  willing  he  should  testify  from 

9682  that;  but  I  would  like  to  have  somebody  who  knows  about 
this. 

Mr.  Rosenthal.  We  will  produce  a  man  on  that  list  of  indepen- 
dents who  will  be  able  to  testify  in  accordance  with  the  rules  of  evi- 
dence to  its  correctness. 

Mr.  Kellogg.  I  object  to  it  as  incompetent. 

By  Mr.  Rosenthal  : 

Q.  Besides  these  other  refinery  points  named,  are  there  other  ship- 
ping points  from  which  the  Standard  ships  its  oil? — A.  The  Stand- 
ard makes  shipments  from  East  Boston,  Massachusetts,  Providence, 
Rhode  Island,  Wilson's  Point,  Connecticut,  and  from  Wilmington; 
from  Savannah  and  Charleston,  South  Atlantic  Coast  ports. 

Q.  From  East  Boston,  Providence,  Rhode  Island,  and  Wilson's 
Point,  Connecticut.  Those  are  seaport  points  of  shipment  reaching 
into  the  New  England  territory? — A.  That  is  correct. 

Q.  Are  there  any  competitors  that  have  any  shipping  point  on  the 
New  England  coast? — A.  The  Gulf  Refining  Company  are  at  Bev- 
erly, Massachusetts. 

Q.  How  far  is  that  from  Boston? — ^A.  I  do  not  think  it  is  over 
20  or  25  miles  north  of  Boston. 

Q.  And  a  seaport  town? — ^A.  Yes,  sir. 

Q.  And  that  therefore  is  a  seaport  shipping  point  of  a  competitor 
located  in  the  same  general  locality  as  the  Standard's  East  Boston 
shipping  point  ? — A.  That  is  correct. 

Q.  And  is  there  any  competitor  that  has  a  shipping  station  at 
Bridgeport,  Connecticut? — A.  I  understand  the  Sun  Oil  Company 
have  large  tanks  at  Bridgeport. 

Q.  Approximately  how  far  is  that  from  Wilson's  Point, 

9683  Connecticut  ? — A.  Perhaps  30  or  40  miles. 

Q.  Wilson's   Point  being  a   Standard   Oil  point  of  ship- 
ment?— A.  Yes,  sir. 

Q.  Are  all  railroad  tariffs  printed,  and  have  they  been  during  the 
20  or  30  years  that  you  have  been  in  the  business  ? — A.  They  have  not. 
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Q.  In  what  other  forms  are  they  issued?— A.  Oh,  in  a  great  many 
forms;  mimeographed,  hektographed,  typewritten  or  mimeograpnea 
or  printed  prepared  sheets;  sometimes  written  out  in  ink  on  such 
forms,  and  until  very  recently  in  any  way  that  best  commended  itselt 
to  the  economy  and  despatch  of  the  man  issuing  the  rate. 

Q.  Was  it  a  common  practice  up  to  within  a  year  or  two  ago  to 
issue  typewritten  rate  sheets  on  commodity  tariffs? — A.  It  was. 

Q.  And  there  is  now  a  rule  of  the  Interstate  Commerce  Commis- 
sion prohibiting  that,  is  there  not?— A.  That  is  correct;  yes,  sir. 

Q.  How  recently  was  that  rule  enacted?— A.  Since  the  enactement 
of  the  Hepburn  law  as  I  recall,  and  I  think  within  the  last  year;  but 
I  am  not  quite  positive  as  to  that. 

Q.  Is  there  always  a  rate  over  a  line  between  two  given  points  ?— A. 
Why,  not  a  carefully  thought-out  or  arranged  rate  to  cover  all  par- 
ticular traffic.  I  suppose  in  most  cases  that  some  kind  of  an  omni- 
bus class  or  general  rate,  applying  directly  or  under  some  long  and 
short  haul  clause,  could  be  found  between  almost  any  points,  but 
that  rate  might  not  be  a  rate  that  could  be  used,  or  be  a  rate 

9684  on  which  business  or  traffic  could  be  moved. 

Q.  Why  not? — A.  Unless  it  was  a  rate  that  had  been  care- 
fully checked  in  as  a  class  rate,  or  had  been  established  as  a  com- 
modity rate,  it  would  probably  be  some  high  rate  that  would  be  alto- 
gether at  variance  with  the  commercial  requirements. 

Q.  Where  does  the  shipper  ordinarily  get  his  rate  from — ^^the  rate 
clerk  of  the  railroad  ? — A.  Yes,  sir. 

Q.  And  is  it  a  matter  of  common  practice  to  get  that  rate,  in  the 
large  cities  of»the  country,  by  a  telephonic  request  to  a  rate  clerk? — 
A.  That  is  very  common. 

Q.  Is  that  so  within  your  experience  and  observation? — A.  Yes, 
sir. 

Q.  A  shipper  desiring  to  ship  a  commodity  calls  up  the  rate  clerk 
on  the  telephone  and  asks  for  the  rate,  and  then  ships  on  the  rate 
given  him  by  the  rate  clerk  ? — A.  That  is  true. 

Mr.  Kellogg.  I  want  to  enter  an  objection  to  the  direct  leading  of 
this  witness.     Mr.  Felton  is  not  an  unwilling  witness. 

Q.  Do  I  understand  that  that  practice  in  your  experience  is  and 
has  been  a  common  practice? — A.  That  is  correct. 

Q.  Have  you  ever  known  mistakes  to  occur  in  obtaining  rates  in 
that  way  ? 

Mr.  KJELLOGG.  That  is  objected  to  as  irrelevant  and  incompetent. 

A.  Very  many.  Of  course  I  am  answering  that  question  generally. 
I  do  not  carry  in  my  mind  specific  instances  of  errors  of  that  kind. 

Q.  These   various   freight  associations   that  you   have  de- 

9685  scribed    this    morning,    have    they    officials    connected    with 
them? — A.  As  a  rule  there  is  a  chairman  and  a  secretary. 

Q.  And  in  a  general  way  what  are  the  duties  of  the  secretary,  if 
you  please  ? — A.  To  keep  a  record  of  the  proceedings  and  distribute 
the  same  to  the  members. 
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Q.  Are  the  railroad  companies  that  are  members  of  these  associa- 
tions under  any  obligation  to  make  reports  of  shipments  or  rates  to 
the  association? — A.  I  have  known  of  such  instances. 

Q.  What  do  you  mean  by  "  blind  billing  "  as  a  railroad  term  ? — ^A. 
You  mean  in  relation  to  how  the  waybill  is  made  out  ? 

Q.  Yes,  sir. — ^A.  Blind  billing,  as  I  understand  the  term,  would  be 
simply  to  show  the  consignee  and  the  consignor  the  details  as  to 
car  number  and  initial,  the  lading,  possibly  the  weight,  no  more ;  pos- 
sibly not  the  weight,  nor  the  rate,  nor  the  amount. 

Q.  Well,  the  essential  characteristic  of  blind  billing  is  that  it  shows 
no  rate,  is  it  not  ? — A.  That  is  correct. 

Q.  And  what  do  you  say  as  to  whether  that  has  been  quite  the 
common  practice  as  you  have  observed  it  in  your  railroad  experience? 

Mr.  Kblixjgg.  That  is  objected  to.     Let  him  give  the  cases. 

A.  I  do  not  think  it  is  or  has  been  a  common  practice. 

Q.  And  have  you  known  or  come  in  contact  with  a  great  many 
cases  of  that  kind  ? — A.  I  have  not. 

Q.  Do  you  know,  in  connection  with  the  conduct  of  these  freight 
associations,  why  there  should  be  blind  billing,  if  you  please, 

9686  by  one  road  whose  property  is  transported  from  one  road  over 
another  road? 

Mr.  KJELLOGG.  Same  objection,  incompetent  and  immaterial. 

A.  The  only  object  of  blind  billing  that  I  can  see — inasmuch  as 
the  shipper  and  consignee  never  see  the  waybill,  have  absolutely 
nothing  to  do  with  the  waybill — the  only  object  I  can  see  in  blind 
billing  would  be  perhaps  under  some  conditions  where  there  was  a 
large  amount  of  traffic  moving  as  between  two  roads,  a  matter  of 
economy  and  convenience  in  accounting,  as  between  those  two  roads, 
or  for  the  purpose  of  preventing  a  competitive  railroad  from  knowing 
at  what  rate  the  traffic  blind  billed  was  carried. 

Q.  And  it  would  serve  that  purpose,  would  it  ? — A.  It  would  serve 
that  purpose  very  nicely,  I  think. 

Q.  Blind  billing,  then,  means  the  failure  to  insert  the  rate  upon 
the  waybill  ? — A.  That  is  correct. 

Q.  And  the  waybill  is  something  that  never  gets  to  either  the 
shipper  or  the  consignee,  but  stays  with  the  railroad  company  itself? 
That  is  true,  is  it  not  ? — A.  That  is  correct. 

Q.  Now,  would  it  also  serve  the  purpose  of  concealing  from  traffic 
officers  of  the  freight  associations  the  fact  that  traffic  was  being  car- 
ried at  less  than  the  agreed  association  rate? — A.  No.    It  would  not. 

Q.  Would  false  billing  do  that? — A.  False  billing  would;  yes,  sir. 

Q.  Tell  us  how. — A.  If  there  was  an  agreement  between  two  or 
more  competing  carriers  to  maintain,  carry  out,  charge,  and  collect  cer- 
tain rates,  and  if  the  records  of  the  waybilling  agent  were  open 

9687  to  a  traveling  auditor  or  an  inspector  of  the  association,  or  if 
there  was  an  agreement  that  tissue  copies  of  such  waybills 

should  be  sent  to  the  secretary  of  such  an  association,  then,  of  course, 
the  road  making  a  lower  rate  than  the  agreed  rate  must  either  waybill 
at  the  agreed  rate  or  at  once  give  notice  to  the  other  road  that  they 
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had  violated  the  agreement  by  billing  at  a  rate  less  than  the  asso- 
ciation rate. 

Q.  Do  you  know  of  an  occasion  of  that  kind  within  your  experi- 
ence?—A.  Cases  of  where  the  association  managers  had  access  to  tiie 
railroad  billing? 

Q.  Yes. — A.  Yes,  sir ;  I  do. 

Q.  And  either  by  an  obligation  to  send  tissue  copies  to  the  secretaiy 
of  the  association  or  by  means  of  traveling  auditors— I  understand 
you  to  say  that  you  know  of  cases  of  that  kind?— A.  I  know  ot  one 
case  of  that  kind ;  yes,  sir. 

Q.  And  the  false  billing  there— that  is  to  say,  a  bilhng  showing 
the  agreed  association  rate,  whereas  as  a  matter  of  fact  another  or  a 
different  rate  might  have  been  issued,  and,  if  you  please,  filed  with 
the  Interstate  Commerce  Commission,  or  issued  and  not  filed— would 
have  the  effect  of  deceiving  the  association  officials? — A.  That  is 
correct. 

Q.  A  number  of  the  tariffs  introduced  by  the  Government  in 
making  out  its  case  show  that  they  were  issued  to  the  Standard  Oil 
Company.  Is  that  an  extraordinarily  unusual  method  of  issuing 
tariffs? 

Mr.  Kellogg.  That  is  objected  to.     If  he  knows  of  any  other  cases 

where  they  were  issued  that  way 

9688        Mr.  Eosenthal.  We  will  get  to  that  in  a  minute. — A.  In 
my  experience  it  has  been  a  very  common  practice.     It  has 
been.    To-day  tariffs  are  not  issued  that  way. 

Three  papers  were  marked  "  Defendants'  Exhibit  112-A,  112-B, 
and  112-C." 

Q.  I  show  you  defendants'  Exhibits  112  A,  B,  and  C.  Please 
state  what  they  are. — A.  112-A  is  a  document  issued  by  the  Boston 
and  Maine  Railroad  (small  type),  St.  Johnsbury  and  Lake  Cham- 
plain  Railroad.     I  will  read  it. 

Q.  To  what  company  is  it  issued? — A.  Issued  by  the  Boston  and 
Maine  Railroad. 

Q.  To  what  company,  I  say? — A.  Issued  to  the  Gulf  Refining 
Company  as  shippers. 

Q.  How  about  112-B?— A.  112-B  is  also  issued  to  the  Gulf  Re- 
fining Company  as  shippers. 

Q.  By  what  railroad? — A.  Boston  and  Maine  Railroad. 

Q.  And  112-C  ? — A.  112-C  is  issued  in  the  same  manner. 

Q.  And  to  the  same  company? — A.  And  to  the  same  company. 

Q.  So  there  are  three  tariffs,  112-A,  112-B,  and  112-C,  issued  by 
the  Boston  and  Maine  Railroad  to  a  specific  shipper,  to  wit,  the  Gulf 
Refining  Company  ? — A.  That  is  correct. 

Q.  One  of  the  strong  independent  refineries  ? — A.  Yes  sir. 

Q.  And  I  understand  you  to  say  that  that  has  been  a  common  prac- 
tice  A.  It  has  been  a  common  practice. 

Q.  Until  recently,  and  on  all  roads,  particularly  in  connection  with 
state  tariffs?— A.  I  do  not  know  as  I  could  say  all  roads.  I  can  say 
that  I  have  issued  many  tariffs  like  that  tariff',  and  I  have  seen  many 
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tariffs  of  that  kind,  and  the  matter  was  such  an  open  one  in  my 
own  mind  that  I  did  not  look  any  further  than  to  get  those 
three. 

Mr.  Rosenthal.  I  offer  in  evidence  defendants'  Exhibits  112-A, 
112-B,  and  112-C. 

Mr.  Kellogg.  These  are  objected  to  as  incompetent,  irrelevant,  and 
immaterial. 

Q.  Where  did  you  get  these,  Mr.  Felton  ? — A.  At  some  date,  which 
I  do  not  recall,  I  sent  a  note  to  the  Boston  and  Maine  road,  asking 
them  to  send  me  copies  of  their  tariffs  on  oil  from  Beverly  to  those 
points,  and  I  received  those  in  reply. 

Mr.  Kellogg.  Those  are  the  oiily  ones  you  got  ? 

Witness.  Yes,  sir. 

Mr.  Kellogg.  You  have  no  other  special  rates? 

Witness.  I  have  not  made  any  inquiry  for  any  others.  I  do  not 
recall  whether  that  letter  was  written  by  me  personally  or  by  one  of 
my  clerks. 

Q.  Mr.  Schindler,  a  witness  for  the  Government,  while  on  the  wit- 
ness stand  testified  that  in  connection  with  the  transportation  of 
petroleum  and  the  making  of  petroleum  rates  the  element  of  risk 
of  loss  by  fire  was  an  important  and  material  consideration,  which, 
other  things  being  equal,  tended  to  increase  the  petroleum  rate. 
What  have  you  to  say  with  respect  to  that  statement? — ^A.  In  my 
railroad  experience  I  have  attended  a  great  many  freight  meetings 
where  oil  rates  were  made,  and  I  have  never  heard  of  that  element 
being  introduced  as  a  factor  to  be  considered  in  the  making  of  the 
rate. 

Q.  Aside  from  your  attendance  on  meetings,  have  you  ever  heard 
of  it  ? — A.  I  have  not. 

Q.  In  your  thirty  years  of  experience  as  a  railroad  man, 
9690     do  you  know  of  that  ever  having  been  considered? — A.  I  can 
not  recall  a  single  instance. 

Q.  Have  you  ascertained  by  any  investigation  what  the  average 
annual  fire  loss  of  the  various  defendant  companies  is  in  the  trans- 
portation of  petroleum? — A.  I  have. 

Q.  With  what  result? — A.  I  have  made  inquiries  along  that  line, 
and  the  answers  that  I  have  received  justify  me  in  saying  that  the 
average  loss  to  all  the  defendant  companies  by  fire  in  the  transporta- 
tion of  oil  does  not  exceed  $25,000  per  year.  That  embraces  carloads 
and  less  than  carload  shipments. 

Q.  Do  you  know  how  many  pounds  of  oil  there  are  to  a  gallon  ? — 
A.  I  do  not  carry  in  my  mind  the  weights  of  all  the  different  grades 
of  oil ;  but  from  a  railroad  standpoint,  in  the  tariffs  and  classifications 
of  the  country,  they  have  quite  generally  established  6.4  pounds  as 
an  actual  average  per  gallon  for  oil  other  than  crude. 

Q.  So  that  it  requires  an  increase  of  about  16  cents  a  hundred  in 
the  freight  rate  to  make  a  difference  of  1  cent  a  gallon  in  the  price 
of  oil,  does  it  not  ? — A.  That  is  correct. 
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Q.  Do  you  know  what  the  customarj^  price  movement  of  retail  oil 
is,  as  to  whether  it  moves  up  or  down  half  a  cent  or  a  cent  at  a  time  .— 
A.  With  the  exception  of  large  contracts  for  fuel  oil  and  gas  oil  and 
things  of  that  kind,  and  taking  refined  oil  largely  as  a  basis  for  my 
answer,  the  price  generally  breaks  at  half  a  cent. 

Q.  One  way  or  the  other,  up  or  down?— A.  Yes,  sir;  rarely  if  ever 
at  a  fraction  less  than  half. 

Q.  So  that  a  difference  of  5  cents  per  hundred  m  freight 

9691  rate  would  only  make  a  difference  of  a  third  of  a  cent  a  gallon 
in  the  price  of  the  oil  ?— A.  Of  a  third  of  a  cent  a  gallon. 

Q.  Have  you  in  the  course  of  your  investigation,  in  reading  on  the 
general  subject-matter  of  the  difficulties  of  rate-making,  the  oppor- 
tunities for  mistake  and  fraud  in  the  transportation  of  property, 
come  in  contact  with  the  pamphlet  which  I  now  show  you,  marked 
"Defendants'  Exhibit  113?"— A.  I  have. 

Q.  And  have  you  read  that? — A.  I  have  read  pretty  well  through 
it,  not  all  the  way. 

Q.  Does  that  accurately  portray  the  situation? — A.  I  think  so, 
very  accurately. 

Mr.  Rosenthal.  I  offer  defendants'  Exhibit  113  in  evidence. 

Mr.  Kellogg.  It  is  objected  to  as  incompetent,  irrelevant  and 
immaterial. 

Q.  Wlio  is  jMr.  Stickney,  the  president  of  the  Great  Western? — 
A.  Mr.  Stickney,  I  understand,  at  that  time  was  president  of  the 
Chicago-Great  Western  Railway. 

Q.  The  Standard  Oil  Company  has  a  refinery  at  Olean,  New  York, 
has  it  not  ? — A.  I  think  that  refinery  to-day  is  owned  by  the  Vacuum 
Oil  Comj)any.  There  is  a  refinery  there,  but  I  can  not  say  definitely 
who  owns  it. 

Q.  There  is  a  refinery  there,  but  the  stock  of  the  Vacuum  Oil  Com- 
pany is  largely  owned,  I  think,  if  not  entirely,  by  the  Standard; 
and  the  Vacuum  Oil  Company  also  has  a  refinery  at  Rochester, 

9692  has  it  not  ? — A.  That  is  correct  as  I  understand  it. 

Q.  And  is  there  also  a  Standard  Oil  refinery  at  Buffalo, 
New  York? — A.  Yes,  sir. 

Q.  What  railroad  runs  between  Olean  and  Rochester? — A.  It  is 
now  a  division  of  the  Pennsylvania  Railroad. 

Q.  Known  as  what  ? — A.  I  think  the  Rochester  division. 

Q.  And  it  was  formerly  known  as  what? — A.  The  Western  New 
York  and  Pennsylvania  Railroad. 

Q.  What  railroad  runs  between  Olean  and  Buffalo  ? — A.  A  number 
of  years  ago  the  Pennsylvania  acquired  the  Western  New  York  and 
Pennsylvania,  and  there  is  a  division  running  from  Olean  to  Buffalo 
called,  I  think,  the  Buffalo  division,  now  owned  by  the  Pennsylvania 
Railroad. 

Mr.  Kellogg.  Now  part  of  the  Pennsylvania  ? 

Witness.  Yes,  sir. 

Q.  Petitioner's  Exhibit  619,  a  copy  of  which  I  show  you  has 
already   offered   in   evidence   by   the   Government.     Mr.    Schindler 
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testified  at  Washington,  with  that  exhibit  as  the  basis  of  his  testi- 
mony, in  that  regard  that  the  rate  on  petroleum  from  Olean  to  Nor- 
wood, via  Rochester,  was  26^  cents;  or  at  least  he  undertook  so  to 
testify  on  his  direct  examination.  Can  you  make  a  26^  cent  rate 
from  Olean  to  Norwood  by  way  of  Rochester  from  that  tariff.  Ex- 
hibit 619? 

Mr.  KJELLOGG.  That  is  objected  to,  for  the  reason  that  the  tariff  is 
the  best  evidence,  and  it  is  a  legal  question.     The  question  calls 
simply  for  the  conclusion  of  the  witness  on  the  document. 
A.  I  can  not. 

9693  Q.  Why  not? — A.  I  would  have  to  have  a  copy  of  the  per- 
centage sheet. 

Q.  What  language  is  there  on  the  tariff,  petitioner's  Exhibit  619, 
that  indicates  to  you  the  necessity  of  having  the  percentage  sheet  in 
order  to  make  a  rate  from  Olean  to  Norwood  via  Rochester  ? 

Mr.  Kellogg.  This  may  all  be  taken  subject  to  the  same  objection? 

Mr.  Rosenthal.  Oh,  yes;  certainly. 

Witness.  There  are  two  absolutely  governing  warnings  on  this 
tariff:  To  consult  the  percentage  sheet  before  you  name  the  route, 
and  consequently  before  you  could  use  the  rate.  The  first  warning 
is  on  the  first  page,  which,  in  good-sized  type,  reads :  "  Route :  In 
accordance  with  agreed  percentages  and  as  designated  within."  The 
second  warning  to  the  agent  is  found  on  page  3.  In  the  lower  part 
of  that  page  you  find  "  Norwood  "  under  the  heading  "  Stations  on 
Rome,  Watertown  and  Ogdensburg  Division  N.  Y.  C.  &  H.  R.  R.  R. 
Route  in  accordance  with  agreed  percentages." 

Q.  What  does  that  mean,  Mr.  Felton? — A.  That  means  that  the 
agent  at  Olean  could  not  possibly  use  that  rate 

Q.  Use  what  rate? — A.  The  26J-cent  rate,  until  he  had  procured 
a  copy  of  the  percentage  sheet,  to  see  how  it  applied. 

Q.  So  that  tariff,  petitioner's  Exhibit  619,  standing  by  itself,  does 
not  make  a  rate  of  26^  cents  to  Norwood  from  Olean  by  way  of 
Rochester  ? — A.  That  is  correct. 

Q.  Nor  can  you  make  any  rate  at  all,  as  I  understand  you,  from 
that  tariff,  from  Olean  to  Norwood  via  Rochester,  without 

9694  adding  to  that  tariff  the  percentage  sheet  and  interpreting  the 
two  together? — A.  The  agent  must  have  had  the  percentage 

sheet  at  the  time  he  quoted  the  rate  and  the  route. 

Q.  Why? — A.  Because  the  tariff  does  not  name  the  route. 

Q.  What  has  the  percentage  sheet  got  to  do  with  the  route  ? — ^A.  I 
could  not  say  without  looking  at  it. 

Q.  The  phrase  "  Route  in  accordance  with  agreed  percentages" 
means  that  this  rate  is  to  apply  only  on  the  route  that  is  indicated  on 
the  percentage  sheet? — A.  That  is  correct. 

Q.  Have  you  the  percentage  sheet  or  sheets  referred  to  in  that 
tariff? — A.  Yes,  sir;  I  have. 

(Two  papers,  marked  "  Defendants'  Exhibit  114-A  and  114^B," 
respectively.) 
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Q.  Are  the  two  percentage  sheets  marked  "  Defendants'  Exhibit 
114-A  and  114-B  ?  "—A.  They  are.  In  looking  at  this  tariff  a  httle 
more  closely  an  idea  comes  to  me  right  here  that  there  is  a  third 
warning  to  the  agent  at  Olean  to  consult  the  percentage  sheet,  for  the 
reason  that  the  routing  is  very  clear  to  all  Boston  and  Albany  Eail- 
road  stations,  names  19  cents  to  a  group  of  Boston  and  Albany  sta- 
tions, and  says  very  plainly  "  Eoute  via  Rochester,  New  York  Central 
Railroad  and  West  Albany." 

Mr.  MiLLEB.  Some  of  the  stations  on  the  Boston  and  Albany? 

Witness.  Yes,  sir.  And  then  the  lower  part  of  that  sheet,  where 
it  names  stations  on  the  Rome,  Watertown  and  Ogdensburg— on 
which  Norwood  is  located,  and  under  which  heading  Norwood  ap- 
pears— the  agent  is  instructed  to  route  in  accordance  with  agreed 
percentages.     So  he  has  no  option  but  to  consult  the  percentage 

9695  sheet  before  he  establishes  the  route.         I  have  Western  New 
York  and  Pennsylvania  Railroad  percentage  sheet  No.  221. 

Q.  Being  defendants'  Exhibit  114-A? — A.  Being  defendants'  Ex- 
hibit ll^A.  It  seems  to  have  been  issued  by  Edward  T.  Johnson; 
at  least  his  name  appears  there  as  being  at  Buffalo,  general  freight 
agent  W.  N.  Y.  &  P.  R.  R.,  and  it  has  on  it  the  name  of  S.  Goodman, 
general  freight  agent  R.,  W.  &  O.  R.  E.,  New  York  City.  It  bears 
date  Buffalo,  New  York,  November  7,  1892.  On  the  second  page 
Olean  appears  under  group  E,  Western  New  York  and  Pennsylvania 
Railroad  stations.  Norwood  appears  under  group  5,  Rome,  Water- 
town  and  Ogdensburg  Railroad  stations.  Turning  back  to  the  first 
page,  finding  group  E,  group  5, 1  find  a  heading,  W.  N.  Y.  &  P.  E.  E., 
groups  via  Buffalo  and  Charlotte.  Consequently  the  agent  would 
have  no  alternative  but  to  route  a  shipment  from  Olean  to  Norwood 
under  that  tariff  via  Buffalo. 

Mr.  Kellogg.  That  is  objected  to.  The  division  sheet  is  the  best 
evidence. 

Q.  Take  Government  Exhibit  619,  corresponding  with  the  tariff 
which  you  hold  in  your  hand A.  I  have  I.  C.  C.'s  No.  459. 

Q.  Yes,  sir ;  together  with  the  percentage  sheet,  defendants'  Exhibit 
114-A.  Can  you  from  those  two  documents  or  from  either  one  of 
them  make  a  rate  from  Olean  to  Norwood  by  way  of  Rochester? 

Mr.  Kellogg.  Same  objection. 

A.  No,  sir. 

Q.  Why? 

Mr.  Kellogg.  Same  objection. 

A.  Because  the  percentage  sheet  which  the  agent  is  instructed  by 
the  tariff  to  use  applies  only  via  Buffalo. 

9696  Q.  What  is  defendants'  Exhibit  114-B  ?— A.  114-B  in  Penn- 
sylvania Railroad  precentage  sheet  No.  39,  issued  by  the  same 

Edward  T.  Johnson,  this  time  as  the  division  freight  agent  of  the  B. 
and  A.  V.  division  of  the  Pennsylvania  Railroad,  canceling  W.  N.  Y. 
and  P.  R.  R.  percentage  sheet  No.  221. 

Q.  No.  221  being  Exhibit  114-A?— A.  Yes,  sir,  from  which  I 
previously  read. 
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Q.  And  what  is  114-B? — ^A.  A  percentage  sheet  cancelling  Ex- 
hibit 114-A,  under  date  of  August  30,  1904. 

Q.  Does  the  tariff,  Government  Exhibit  619,  together  with  the 
percentage  sheet  defendants'  Exhibit  114r-B,  make  a  rate  from  Olean 
to  Norwood  via  Eochester? 

Mr.  Kellogg.  Same  objection. 

A.  It  does  not.     It  makes  a  rate  via  East  Buffalo. 

Q.  A  railroad  agent,  then,  receiving  a  carload  of  oil  at  Olean,  with 
directions  consigning  it  to  Norwood  via  Eochester,  would,  as  I  under- 
stand you,  be  unable  to  give  the  shipper  a  rate  by  virtue  of  any  of 
these  three  documents  or  all  of  them  taken  together? — A.  That  is 
correct.     Via  Eochester. 

Mr.  Kellogg.  I  suppose  you  know  the  court  has  held  to  the  con- 
trary, do  you? 

Mr.  EosENTHAL.  Wait  a  minute.     Don't  get  into  any  controversy 
with  Mr.  Kellogg  on  that.     The  court  has  not  so  held  yet. 
Mr.  Kellogg.  It  has. 

9697  Witness.  I  am  not  a  lawyer.    I  am  only  reading  from  these 
tariffs,  Mr.  Kellogg.    There  is  no  doubt  as  to  how  these  tariffs 

read. 

Mr.  EosENTHAL.  The  court  may  have  held  to  the  contrary,  be- 
cause several  witnesses  that  the  Government  presented  there  testified 
falsely  and  because  the  court  did  not  have  before  it  all  the  facts. 
That  may  have  induced  the  ruling  of  the  court. 

Mr.  Kellogg.  The  court  had  the  document  before  it  and  no  wit- 
ness could  testify  falsely  as  to  those,  and  you  know  it. 

Mr.  EosENTHAL.  Well,  I  know  that  some  of  them  did. 

Mr.  Kellogg.  There  are  a  great  many  things  you  pretend  to  know. 

Witness.  The  man  that  made  the  tariff  swore  that  it  could  not 
apply  via  Eochester — ^the  man  that  issued  it  under  his  own  name. 

Mr.  EosENTHAL.  I  offer  in  evidence  defendants'  Exhibits  114-A 
and  114-B. 

Mr.  Kellogg.  I  wish  to  ask  one  question.  Were  Exhibits  114-A 
and  114— B  ever  filed  with  the  Interstate  Commerce  Commission  ? 

Witness.  I  do  not  know. 

Mr.  KiiLLOGG.  You  know  that  they  were  not,  do  you  not  ? 

Witness.  I  do  not  know  that  they  were  not  and  I  do  not  know  that 
they  were. 

Mr.  Kellogg.  They  are  marked  "  Not  to  be  posted."  What  does 
that  mean? 

Witness.  But  it  does  not  follow 

9698  Mr.  Kellogg.  What  does  that  mean? 

Mr.  EoSENTHAL.  That  raises  at  once  the  very  question  that  I 
have  in  mind.  I  am  going  to  develop  in  the  next  hour  just  what  the 
phrase  "  Not  to  be  posted  "  on  tariffs  means,  and  introduce  a  line  of 
tariffs  showing  that. 

Mr.  KJELLOGG.  Very  well. 

Mr.  EosENTHAL.  There  is  no  claim  by  us  that  those  percentage 
sheets  were  filed;  on  the  contrary,  as  I  remember  Mr.  Schindler's 
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testimony  in  Washington,  he  testified  that  they  were  not  and  that  it 
was  not  the  practice  to  file  percentage  sheets,  and  the  rule  of  the  Com- 
mission was  that  percentage  sheets  should  not  be  filed  exceptmg 
where  they  were  expressly  called  for  by  the  Interstate  Commerce 
Commission.     I  am  right  about  that,  am  I  not? 

Mr.  Kellogg.  That  is  true ;  but  I  do  not  think  he  testified  to  it. 

Mr.  EosENTHAL.  I  understand  he  so  testified. 

Mr.  Kellogg.  If  it  may  be  admitted  these  were  not  filed  with  the 
Interstate  Commerce  Commission  that  is  all  I  want. 

Witness.  Of  course  I  do  not  know. 

Mr.  Rosenthal.  The  practice  is  not  to  file  percentage  sheets,  is  it 
not? 

Mr.  Kellogg.  Let  it  appear  that  they  were  not  filed. 

9699  Mr.  Eosenthal.  The  statement  I  just  made  is  accurate,  is  it 
not  ?     In  so  far  as  the  practice  of  the  Commission  is  concerned, 

it  is  not  the  practice  to  file  percentage  sheets? 

Mr.  KIellogg.  I  think  generally  that  is  true. 

Mr.  Eosenthal.  Mr.  Crossland,  how  is  that  ? 

Mr.  Ceossland.  A  few  are  filed,  but  the  Commission  does  not 
require  them  to  be  filed. 

Mr.  Eosenthal.  My  statement  is  that  it  is  not  the  practice  to  file 
them,  and  unless  the  Interstate  Commerce  Commission  expressly 
requires  them  to  be  filed  they  are  not  filed. 

Mr.  Kellogg.  These  were  not  filed. 

Witness.  Mr.  Crossland's  answer  explains  why  I  could  not  answer 
yes  or  no  to  your  question,  Mr.  Kellogg.  There  was  no  disposition 
to  get  away  from  it. 

Mr.  Kellogg.  I  object  to  Exhibits  114r-A  and  114-B  as  incompetent, 
irrelevant,  and  immaterial. 

Mr.  Eosenthal.  Not  upon  the  ground  that  they  were  not  filed, 
however  ? 

Mr.  Kellogg.  Yes ;  on  the  ground  that  they  were  not  filed  with  the 
Commission. 

Mr.  Eosenthal.  All  right.  That  is  the  position  I  wanted  you  to 
take,  because  that  is  our  position. 

Mr.  Kellogg.  I  do  not  want  to  compel  Mr.  Felton  or  Mr.  Eosen- 
thal to  prove  that  the  railroad  company  issued  them,  that  is  all. 

9700  Mr.  Eosenthal.  Yes,  I  understand.     Certainly  not.     It  may 
be  assumed  that  they  are  authentic  documents  issued  by  the 

railway  company? 

Mr.  Kellogg.  Yes,  that  is  the  point. 

Mr.  Eosenthal.  And  that  is  not  questioned  by  Government  counsel? 

Mr.  Kellogg.  No. 

Q,.  What  is  defendants'  Exhibit  115  ? — A.  It  purports  to  be  tariff 
circular  No.  4r-A  issued  by  the  Interstate  Commerce  Commission, 
Washington,  dated  September  29,  1906. 

Q.  Announcing  several  rules  of  the  Commission — does  it  not? — A. 
It  announces  three  different  rules,  and  perhaps  in  order  to  make 
them  appear  very  clear  I  should  read  the  first  paragraph. 
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Q.  If  you  will,  yes. — A.  It  reads  as  follows :  "  The  Interstate 
Commerce  Commission,  in  answer  to  numerous  inquiries  from  rail- 
road officials  and  other  interested  persons,  and  for  the  purpose  of 
giving  administrative  construction  to  certain  provisions  of  the 
amended  act  to  regulate  commerce  which  became  effective  on  the  28th 
day  of  August,  1906,  announces  the  following  rulings."  The  final 
paragraph  and  also  the  final  ruling  appearing  on  the  sheet  reads  as 
follows :  "  Filing  intrastate  rates. — All  intrastate  or  other  rates 
which  are  used  in  combination  with  interstate  rates  for  interstate 
shipments  must  be  posted  and  filed  with  the  Commission,  and 

9701  can  only  be  changed,  as  to  such  traffic,  in  accordance  with  the 
act."    The  circular  bears  the  signature  of 

Mr.  Rosenthal.  I  apprehend  Government  counsel  will  not  object 
that  it  is  a  circular  issued  by  the  Interstate  Commerce  Commission. 

Mr.  Kellogg.  Not  at  all. 

Mr.  Rosenthal.  I  offer  defendants'  Exhibit  115  in  evidence. 

Mr.  Kellogg.  It  is  objected  to  as  irrelevant  and  immaterial. 

Q.  Prior  to  the  issuance  of  that  rule  by  the  Commission,  what  was 
the  general  custom  with  respect  to  the  use  of  unfiled  State  rates  and 
the  use  of  a  combination  of  locals  in  the  absence  of  a  published 
through  rate? 

Mr.  Kellogg.  That  is  objected  to  as  incompetent  and  immaterial. 

A.  The  custom  was  to  use  them. 

Q.  That  is,  a  State  rate  unfiled  and  unpublished  was,  according  to 
custom,  commonly  used? 

Mr.  Kellogg.  Same  objection. 

A.  That  is  correct. 

Q.  Even  though  the  shipment  was  an  interstate  shipment? — A, 
That  is  true,  as  I  understand  the  situation. 

Q.  "Wliat  was  the  Boston  rate  from  the  Bradford-Titusville  field  in 
1904  and  1905  ? 

9702  Mr.  Kellogg.  Do  you  want  him  to  testify  from  a  tariff? 
Mr.    Rosenthal.  No.      It    has    been    testified    to    by    Mr. 

Schindler  and  I  want  to  get  it  in  here  so  as  to  make  the  connection. 

Q.  Was  it  23|  cents? — A.  I  understood  it  was  23 J.  I  would  not 
like  to  say  definitely  without  the  tariff. 

Q.  Mr.  Schindler  testified,  using  Pennsylvania  tariff  S-458  as  the 
basis  of  his  testimony,  that  the  rate  from  Bradford,  Pennsylvania,  to 
Norwood  was  26^  cents,  and  that  that  was  the  rate  from  April  10, 

1904,  to  January  22,  1907.  Have  you  ascertained  whether  that  rate 
was  changed  between  those  two  dates,  and,  if  so,  by  virtue  of  what 
tariff?— A.  I  find  attached  to  Tariff  I.  C.  C.  S-458,  Supplement  No. 
1,  which  Mr.  Schindler  apparently  overlooked.  This  supplement 
was  issued  by  Edward  T.  Johnson,  to  whom  I  have  already  re- 
ferred  

Q.  Well,  it  was  issued  by  the  Railroad  Company? — A.  Issued  by 
the  Pennsylvania  Railroad  on  April  18,  1905,  taking  effect  April  23, 

1905.  On  the  third  page  of  the  supplement,  as  it  appears  before  me, 
I  find  a  rate  of  23^  cents  per  100  pounds  from  Bradford  to  Norwood. 
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Q.  And  to  all  points  on  that  division  in  northern  New  York?— 

A.  To  a  great  many  points.     It  takes  in  Massena  Springs 

Q.  Does  it  take  in  a  great  many  of  the  northern  New  York  points 
on  that  division? — A.  Yes,  sir. 

9703  Q.  So  that  by  virtue  of  amendment  No.  1,  effective  April  23, 
1905,  the  Boston  rate  of  23  J  cents  was  applied  to  that  northern 

New  York  territory  in  so  far  as  the  towns  designated  there  are  con- 
cerned?— A.  That  is  correct. 

Q.  Does  it  also  make  a  rate  from  Titusville,  Pennsylvania,  to  the 
northern  New  York  territory  of  23^  cents?— A.  Yes,  sir;  it  does. 

Q.  So  that  from  April  23,  1905,  the  Boston  rate  of  23i  cents  was 
the  governing  rate  from  Titusville  into  the  northern  New  York 
territory? — A.  As  shown  on  this  supplement,  that  is  correct. 

Q.  So  that  if  Mr.  Westgate  testified  that  the  change  took  place 
after  May,  1906,  the  date  when  the  Garfield  report  was  issued,  he 
must  have  been  mistaken? — A.  Mr.  Westgate  was  mistaken. 

Q.  On  petitioner's  Exhibits  612  and  613  A,  the  same  being  tariffs 
of  the  New  York  Central  road,  showing  a  9-cent  rate  from  Eochester 
to  Norwood,  appear  also  the  words  "  To  Rutland  Railroad  Points 
and  Beyond."  Is  that  phraseology  unusual  on  tariffs? — A.  No,  sir; 
it  is  not. 

Q.  Do  roads  frequently  make  tariffs,  when  the  traffic  is  to  go 
beyond  their  lines  to  points  on  other  connecting  lines,  with  that 
phraseology? — A.  They  do. 

Q.  What  is  the  explanation  of  that? — A.  The  explanation  of  that 

is  that  they  are  willing  to  accept  a  lower  proportional  rate  to  such 

a  junction  point  on  traffic  going  beyond  than  what  they  feel 

9704  they  would  be  entitled  to  receive  if  the  shipment  was  going 
to  that  point  for  local  consumption. 

Q.  That  is  to  say,  on  a  through  shipment  to  points  beyond  their 
road,  even  in  the  absence  of  a  common  arrangement,  the  railroad 
companies  are  in  the  habit  of  accepting  a  lower  rate  than  if  the  ship- 
ment wore  merely  to  the  terminus  of  their  own  road? — A.  Yes,  sir. 

Q.  That,  I  suppose,  is  true  where  competitive  conditions  exist, 
making  it  necessary  for  them  to  get  the  traffic  in  that  way? — A.  The 
traffic  for  beyond  ? 

Q.  Yes,  sir. — A.  That  is  correct. 

Q.  I  direct  your  attention  again  to  defendants'  Exhibit  112  A,  B, 
and  C  Do  they  illustrate  that  in  any  way — the  special  tariffs  issued 
to  the  Gulf  Refining  Company? — A.  Defendants'  Exhibit  112  A  does. 

Q.  In  what  way  ? — A.  It  names  a  rate  to  the  Gulf  Refining  Com- 
pany as  the  shipper,  from  Beverly,  Massachusetts,  to  Northampton 
and  Springfield,  Massachusetts,  of  12  cents  per  100  pounds ;  and  then 
it  provides  the  following :  "  On  shipments  for  delivery  on  the  tracks 
of  the  N.  Y.,  N.  H.  &  H.  R.  R.  or  destined  beyond,  rate  will  be  10| 
cents  per  100  pounds." 

Q.  That  is  to  say,  in  the  event  that  the  shipment  goes  only  to 
Springfield  proper,  the  rate  is  to  be  12  cents  per  100  pounds?— A. 
Springfield  proper  for  Boston  &  Maine  delivery,  12  cents. 
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Q.  But  in  the  event  that  the  shipment  was  to  go  beyond 

9705  Springfield  on  the  N.  Y.,  N.  H.  and  H.,  the  rate  was  to  be  lOJ 
from  Beverly  to  Springfield? — A.  That  is  correct. 

Q.  So  that  this  tariff  is  substantially  the  same  as  the  Rochester 
and  Norwood  9-cent  tariff? — A.  That  is  correct. 

Q.  In  so  far  as  its  use  for  shipments  going  beyond  'is  concerned  ? — 
A.  That  is  true. 

Q.  And  in  connection  with  that  Gulf  Refining  Company  situation 
there,  any  shipment  going  beyond  Springfield  as  a  matter  of  fact 
would  go  into  another  State,  would  it  not,  from  Massachusetts? — A. 
I  find  that  Springfield  is  the  northern  terminus  of  three  divisions  or 
branches,  of  the  New  Haven  road,  and  I  find  that  the  Connecticut 
State  line  is  only  ten  miles  away,  and  that  the  first  station  named  in 
the  Official  Railway  Guide  is  Thompsonville,  that  town  being  in  the 
State  of  Connecticut.  Therefore  this  rate  sheet  would  be  practically 
useless  on  traffic  going  to  points  beyond  Springfield  on  the  New  Haven 
road,  unless  they  carried  the  traffic  into  Connecticut. 

Q.  So  there  is  an  instance  of  a  rate  sheet  issued  to  the  Gulf  Refining 
Company,  which  purports  to  be  an  intra-state  rate,  but  which  was 
manifestly  used,  or  could  be  used,  and  was  issued  for  the  purpose  of 
being  used  in  connection  with  interstate  shipments  beyond  Spring- 
field?— A.  That  is  correct. 

Q.  And  making  a  lower  rate  in  such  event? — A.  That  is  correct. 

Q.  With  a  rate  of  nine  cents  a  barrel  on  shipments  from  Olean  to 
Rochester,  and  nine  cents  a  hundredweight  from  Rochester  to 

9706  Norwood,  and  $23  a  car  from  Norwood  to  Burlington,  the  rate 
per  hundredweight  on  that  combination  is  about  16  cents  from 

Olean  to  Burlington,  is  it  not  ? — A.  I  understand  it  is ;  yes,  sir. 

Q.  That  is  the  way  it  figures  out.  Is  Burlington  a  water  point  ? — 
A.  Yes,  sir ;  a  point  of  water  competition. 

Q.  In  what  way  ? — A.  There  is  a  direct  water  route  from  New  York 
Harbor  to  Burlington. 

Q.  So  that  the  seaboard  refineries  in  New  York  Harbor  can  reach 
Burlington  by  water  route,  can  they? — A.  They  can. 

Q.  Tell  us  just  how. — A.  There  are  regular  lines  of  so-called  river 
boats,  practically  canal  boats,  that  are  towed  to  some  point  above 
Albany. 

Q.  They  go  up  the  Hudson  River  from  New  York? — A.  They  go 
up  the  Hudson  River  and  then  through  the  D.  and  H.  Canal  and  then 
into  Lake  Champlain.  There  is  a  very  large  traffic  passes  every  year, 
north  and  south  bound,  through  the  water  route. 

Mr.  Kj;llogg.  Of  oil,  you  mean? 

Witness.  Some  oil  goes  every  year ;   yes,  sir. 

Q.  So  that  there  is  a  direct  water  route  via  the  Hudson  River,  the 
D.  and  H.  Canal,  and  Lake  Champlain,  between  New  York  Harbor 
and  Burlington,  Vermont  ? — -A.  That  is  correct. 

Q.  Are  freight  rates  by  water,  as  a  general  proposition,  lower  than 
freight  rates  by  rail  ? — A.  They  are. 

Q.  It  is  a  cheaper  form  of  transportation,  is  it  not  ? — A.  Yes,  sir. 
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Q.  Is  there  any  other  route  from  the  seaboard  refineries  in 

9707  New  York  Harbor  to  Burlington  than  the  one  that  you  have 
just  described  which  is  partially  by  water  and  partially  by 

rail? — A.  There  is. 

Q.  Describe  that,  please.— A.  By  New  York  Harbor  and  Long 
Island  Sound  to  New  London,  Connecticut ;  thence  Central  Vermont 
Railroad  via  Essex  Junction,  just  north  of  Burlington,  back  into 
Burlington. 

Q.  Did  you  know  a  9-cent-per-lOO  rate  from  Olean  to  Rochester 
that  had  been  filed  by  either  the  Erie  or  Pennsylvania? 

Mr.  Kellogg.  Filed  where? 

Mr.  Rosenthal.  Filed  with  the  Interstate  Commerce  Commission. 

Mr.  Kellogg.  I  object  to  that.  The  tariffs  are  the  best  evidence  of 
that. 

Mr.  Rosenthal.  You  have  not  gotten  the  question  or  you  would 
not  make  that  objection. 

Mr.  Kellogg.  Perhaps  I  did  not  understand  you. 

Mr.  Rosenthal.  I  am  asking  him  as  to  his  personal  knowledge 
of  it. 

Witness.  'V\Tiat  was  the  question  ? 

(The  reporter  then  read  the  question  as  follows :  "  Q.  Did  you 
know  of  a  9-cent-per-lOO  rate  from  Olean  to  Rochester  that  had  been 
filed  by  either  the  Erie  or  Pennsylvania?  ") 

Q.  Prior  to  the  time  that  your  attention  was  called  to  it  by  Mr. 

Durand? — A.  I  do  not  recall  that  I  ever  heard  of  that  rate  until 

someone  connected  with  the  Department  of  Commerce  and 

9708  Labor  brought  it  up,  and  I  don't  remember  who  that  was. 

Q.  Does  it  frequently  happen,  and  has  that  been  your  expe- 
rience, that  you  find  different  rates  between  the  same  points  on  differ- 
ent roads,  or  even  on  the  same  road? — A.  Oh,  yes. 

Q.  That  is  quite  a  common  experience,  isn't  it? — A.  It  is;  not  an 
uncommon  experience. 

Q.  And  the  practice  under  such  circumstances  is  for  the  shipper 
to  take  the  tariff  which  gives  him  the  lowest  rate,  isn't  it? 

Mr.  Kellogg.  That  is  objected  to  as  leading. 

A.  He  would  be  a  remarkable  shipper  if  he  did  not. 

Q.  Olean  and  Rochester  are  both  within  the  State  of  New  York?— 
A.  Yes,  sir. 

Q.  And  such  a  rate  therefore  would  be  purely  an  intrastate  rate  ?— 
A.  That  is  correct. 

Q.  And  I  understand  you  have  already  testified  that  it  was  not  the 
habit,  prior  to  the  issuance  of  this  rule  of  the  Interstate  Commerce 
Commission,  to  file  those  intrastate  rates  with  the  Interstate  Com- 
merce Commission,  even  though  they  were  used  in  connection  with 
interstate  shipments? — A.  I  could  not  say  to  what  extent  it  was  the 
rule,  but  a  great  many  of  them  were  used  and  not  filed. 

Q.  Do  you  know  of  any  filed  tariff  making  a  rate  on  oil  from 
Rochester  to  Norwood  prior  to  1906  ? — A.  I  do  not. 
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Q.  So  what  the  Standard  Oil  Company  used  in  the  shipments 
from  Olean  to  Burlington  were  the  unfiled  state  rates  from 

9709  Olean  to  Rochester  of  9  cents  per  barrel,  the  unfiled  state  rate 
from  Eochester  to  Norwood  of  9  cents  a  hundred  (Norwood  also 

being  in  the  State  of  New  York)  and  the  filed  interstate  rate  from 
Norwood  to  Burlington  of  $23  a  car  ? — A.  That  is  correct. 

Q.  Do  you  happen  to  know,  Mr.  Felton,  whether  most  of  the  oil 
that  was  shipped  from  Olean  to  Eochester  by  the  Vacuum  Oil  Com- 
pany was  oil  that  went  from  the  Olean  refinery  to  the  Eochester 
refinery  for  the  purpose  of  further  refining? — A.  I  understand  that 
is  correct ;  yes,  sir. 

Mr.  Kellogg.  Now,  wait  a  minute.  Do  you  know  that  of  your  own 
knowledge,  or  don't  you? 

Mr.  EosENTHAL.  He  has  answered  that  he  has  understood  that  is 
correct. 

Mr.  Kellogg.  I  object  to  it  unless  the  witness  knows  of  his  own 
knowledge. 

Witness.  I  did  not  personally  supervise  the  shipments,  but  I  got 
the  information. 

Mr.  I&;llogg.  Well,  you  don't  know  of  your  own  knowledge,  do 
you,  Mr.  Felton? 

Mr.  EosENTHAL.  I  suppose  a  man  knows  a  great  many  things  that 
he  learns  in  the  course  of  his  business. 

Mr.  Kellogg.  I  object  to  the  witness  stating  from  hearsay,  and  I 
object  to  it  as  immaterial. 

Q.  So  your  understanding  is  that  that  nine  cents  a  barrel  rate 
between  Olean  and  Eochester  was  practically  an  interrefinery  rate  ? — 
A.  That  is  my  understanding. 

9710  Mr.  Kellogg.  That  is  objected  to  as  a  conclusion  of  the 
witness.    He  does  not  know  anything  about  it  personally. 

Q.  I  show  you  defendant's  Exhibit  116.  Please  state  what  that 
is? — ^A.  Comparative  statement  of  shipments  into  Vermont  territory 
for  the  years  1904  and  1905. 

Q.  Comparative  statement  of  shipments  to  Burlington,  Vermont, 
is  it? — xV.  Into  Vermont  territory. 

Q.  Into  Vermont  territory,  for  the  years  1904  and  1905  ? — A.  That 
is  correct. 

Q.  Do  you  mean  by  that  that  that  exhibit  shows  the  sources  from 
which  the  Standard  Oil  Company  shipped  its  oil  into  that  Vermont 
territory? — A.  I  could  not  say  as  to  the  sources  of  the  oil,  but  it 
shows  the  points  from  which  the  shipments  were  made. 

Q.  That  is  what  I  mean. — A.  The  shipping  point. 

Q.  In  the  year  1904  how  much  oil  was  shipped  into  Vermont  or 
the  Vermont  territory  via  New  London  ? — A.  77  cars. 

Q.  The  numbers  on  here  stand  for  cars,  do  they? — A.  That  is 
correct. 

Q.  That  is,  the  Standard  Oil  companies  shipped  into  the  Vermont 
territory  by  way  of  New  London  in  the  year  1904  77  cars  of  oil  ? — A. 
Yes,  sir. 
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Q.  And  by  way  of  Olean  how  many  cars? — A.  161. 

Q.  And  in  1905  by  way  of  New  London  how  many? — A.  82. 

Q.  And  by  way  of  Olean?— A.  175. 

Q.  By  way  of  Wilson's  Point?— A.  31  cars. 

Q.  And  Boston? — A.  5  cars. 

Q.  So  the  total  oil,  stated  in  percentage,  shipped  into  Ver- 

9711  mont  territory  by  way  of  Olean  by  the  Standard  Oil  companies, 
amounted  to  what?— A.  63  per  cent  for  the  two  years. 

Q.  And  from  the  other  points?— A.  Thirty-seven  per  cent  for  the 
two  years. 

Q.  So  that  37  per  cent  of  the  oil  sold  by  the  Standard  Oil  com- 
panies in  the  Vermont  territory  was  shipped  via  points  other  than 
Olean  during  the  years  1904  and  1905  ?— A.  Yes,  sir. 

Mr.  EosENTHAL.  I  offer  in  evidence  defendant's  Exhibit  116. 

Q.  I  show  you  defendant's  Exhibit  117,  purporting  to  be  a  state- 
ment of  carload  shipments  from  Olean  to  Kochester  proper  and  to 
points  beyond,  in  the  years  1903,  1904  and  1905.  What  do  you  mean 
by  Eochester  proper? — A.  It  means  the  cars  were  unloaded  and  the 
traffic  taken  from  the  possession  of  the  railroad  at  that  point. 

Q.  It  means,  in  other  words,  that  was  the  terminus  of  the  ship- 
ment?— ^A.  Yes,  sir,  of  that  shipment. 

Q.  I  am  seeking  to  ascertain  to  what  comparative  extent  that  9 
cent  per  barrel  rate  between  Olean  and  Eochester  was  used  in  con- 
nection with  northern  New  York,  Vermont,  and  New  England  sales. 
Now  will  you  please  tell  us  how  many  carloads  of  oil  in  the  year 

1903  that  were  shipped  from  Olean  went  simply  to  Eochester 
proper? — A.  From  this  statement,  2,534  cars. 

Q.  And  how  many  cars  went  beyond  Eochester  in  the  State  of  New 
York  only  ? — A.  To  points  in  New  York  State  beyond,  1,208. 

Q.  How  many  cars  in  the  year  1903  went  from  Olean  via  Eoches- 
ter to  New  England  points? — A.  Two  hundred  and  fifty-four. 

9712  Q.  So  that  out  of  a  shipment  of  about  4,000  cars  of  oil  from 
Olean  to  Eochester  and  points  beyond,  2,600,  in  round  numbers, 

stopped  at  Eochester,  1,200  stopped  at  other  points  in  New  York 
State,  and  only  264  went  into  the  New  England  territory  ? — A.  That 
is  correct. 

Q.  This  same  exhibit  shows  the  corresponding  figures  for  the  years 

1904  and  1905,  does  it  not?— A.  Yes,  sir. 

Q.  And  then  the  totals  for  the  three  years  ? — A.  Yes,  sir. 

Q.  And  then  the  last  column  shows  the  percentage,  does  it  not? — 
A.  That  is  true. 

Q.  Showing  that  of  the  total  Olean-Eochester  shipments  in  those 
three  years  73  per  cent  were  to  Eochester  proper? — A.  That  is  true. 

Q.  Twenty-one  per  cent  to  New  York  points  beyond  Eochester?— 
A.  That  is  correct. 

Q.  And  only  6  per  cent  to  New  England  points  ? — A.  Yes,  sir. 

Mr.  EosENTHAL.  I  offcr  in  evidence  defendants'  Exhibit  117. 

9713  Q.  The  connection  between  Buffalo  and  Eochester  is  by  way 
of  the  New  York  Central  only,  isn't  it? — A.  The  direct  line. 
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Q.  Yes;  that  is  the  principal  direct  railroad  route? — A.  You  call 
go  other  routes,  but  that  is  the  direct  line. 

Q.  But  from  Olean  to  Eochester  the  connection  is  over  the  Penn- 
sylvania road,  is  it  not,  or  the  route  is  via  the  Pennsylvania  road  ? — 
A.  The  direct  route;  yes,  sir. 

Q.  From  Olean  to  Eochester? — A.  Yes,  sir. 

Q.  The  direct  route.  Assuming  that  the  Standard  Oil  Company 
has  a  refinery  at  Olean  and  one  at  Buffalo  to  supply  the  Eochester 
and  Eochester-beyond  territory,  the  only  way  that  the  Pennsylvania 
could  get  any  benefit  from  the  Standard's  oil  traffic  would  be  by  the 
shipments  emanating  from  Olean?  That  is  true,  is  it  not? — A.  That 
is  true  to  a  very  large  territory ;  yes,  sir. 

Q.  And  therefore  if  the  Standard  could  get  a  lower  rate  from  Buf- 
falo to  Eochester  than  from  Olean  to  Eochester,  in  attempting  to 
supply  that  territory,  the  Pennsylvania  might  be  entirely  shut  out  so 
far  as  Olean-Eochester  shipments  are  concerned? — A.  If  the  rate 
from  Buffalo  to  northern  New  York  points  was  less  than  the  combi- 
nation from  Olean  via  Rochester  to  the  same  points,  Olean,  of  course, 
would  be  out  of  the  market. 

Q.  Would  that  account  for  a  fairly  low  rate,  if  you  please,  from 
Olean  to  Eochester  over  the  Pennsylvania? — A.  Yes,  sir;  I  think  it 
would. 

Q.  Do  you  know  what  the  rate  was  from  Buffalo  to  Norwood  by 
way  of  Eochester?  Was  it  12  cents? — A.  It  was  12  cents  a 
9714  hundred  during  quite  a  period  on  traffic  destined  to  points 
beyond. 

Mr.  Kelixjgg.  Are  you  testifying  from  the  tariff  ? 

Witness.  I  am  testifying  from  memory. 

Mr.  Ejellogg.  I  object  to  that.  The  tariff  is  the  best  evidence, 
unless  you  refer  to  the  tariff  so  we  can  get  at  it. 

Q.  You  can  produce  the  tariffs  later  on,  I  suppose? — A.  I  am  not 
sure  that 

Q.  New  York  Central  tariffs. — A.  Weren't  they  produced  at 
Washington  ? 

Mr.  Maetyn.  I  think  they  are  already  in  the  record. 

Mr.  Kellogg.  We  didn't  put  in  any  such  tariff. 

Witness.  I  will  produce  the  tariff  to  confirm  it  or  withdraw  the 
statement. 

Q.  The  rate  from  Buffalo  to  Norwood,  you  say,  during  many  of 
the  years  preceding  1906  was  12  cents  ? 

Mr.  Kellogg.  That  is  objected  to  as  incompetent. 

A.  Yes,  sir;  on  traffic  destined  to  points  beyond — 3  cents  higher 
than  the  rate  from  Eochester. 

Q.  I  was  just  going  to  ask  you  what  the  rate  was  from  Eochester 
to  Norwood  for  points  beyond. — A.  Nine  cents. 

Q.  The  differential  between  Buffalo  and  Eochester  being  3  cents  ? — 
A.  Yes,  sir. 

Q.  What  was  the  rate  from  Olean  to  Eochester,  figured  in  hundred- 
weight?— A.  2.8  cents  per  100  pounds. 
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Q.  So  the  rate  from  Olean  to  Norwood  by  way  of  Kochester  would 
be  11.8  cents  as  compared  to  the  rate  from  Buffalo  via  Eochester 

to  Norwood  of  12  cents  ? — A.  That  is  cotrect. 
!9715        Mr.  Kellogg.  That  is  objected  to  on  the  ground  that  the 
tariffs  are  the  best  evidence. 

"Witness.  I  will  produce  the  tariffs,  possibly  to-morrow,  Mr, 
Kellogg. 

Q.  And  you  are  of  the  opinion  that  you  are  testifying  from  tariffs 
that  are  already  put  in  evidence  by  the  Government? — ^A.  That  is 
what  I  have  in  mind;  yes,  sir. 

Q.  So  that  unless  there  was  a  rate  of  3  cents  or  better  from  Olean 
to  Rochester,  on  shipments  destined  to  Norwood  and  beyond,  the 
Pennsylvania  Railroad  Company  as  a  practical  railroad  proposition 
would  have  been  shut  out  of  that  traffic  ? — A.  That  is  true. 

Q.  I  show  you  a  tariff  purporting  to  be  issued  by  the  New  York 
Central,  making  a  rate  on  petroleum  and  petroleum  products  in  car- 
loads from  Buffalo  andEast  Buffalo  to  Norwood,  New  York,  of  12 
cents  per  100  pounds.     Did  you  ever  see  that  before  ? — A.  I  have. 

Q.  Was  that  one  of  the  tariffs  that  you  had  in  mind  in  connection 
with  your  testimony  of  a  moment  ago  when  you  said  that  rate  was 
12  cents? — A.  Yes,  sir;  only  I  thought  it  read  for  points  beyond, 
but  this  seems  to  read  to  Norwood  proper,  so  that  it  would  cover  both 
Norwood  proper  and  beyond. 

Mr.  Keixogg.  Where  did  you  get  this  rate  order  ? 

Witness.  That  was  in  my  office. 

Mr.  Kellogg.  Was  it  ever  filed  with  the  Interstate  Commerce  Com- 
mission ? 

Mr.  Rosenthal.  No  ;  that  is  an  intra-state  rate. 
Witness.  I  could  not  say,  but  I  think  not. 
9716        Mr.  Kellogg.  ^\aiat  does  this  mean:  "out  12/31/05?" 

Witness.  I  find  written  across  the  face  of  this  tariff  two 
memos.  One  says,  "  Expired  12/31/05,"  and  the  other,  in  very  much 
heavier  pencil,  reads,  "  Out  12/31/05,"  both  having  the  same  sig- 
nature. 

Mr.  Kellogg.  I  would  like  to  have  that  marked  for  identification 
so  I  can  put  it  in  evidence. 

(The  paper  was  marked  "  Petitioner's  Exhibit  928  "  for  identifi- 
cation.) 

Q.  The  United  Pipe  Line,  it  appears  by  the  uncontradicted  testi- 
mony in  this  case,  is  a  pipe  line  of  a  number  of  so-called  independent 
companies,  that  terminates  at  Freemansburg.  Freemansburg  is  82| 
miles  from  Constable  Hook.  Do  you  know  what  railroad  connects 
the  terminus  of  the  pipe  line  of  the  United  Pipe  Line,  that  being  the 
pipe  line  of  the  Pure  Oil  Company,  with  Constable  Hook,  Constable 
Hook  being  the  water  point  on  New  York  Harbor  ? — A.  The  Central 
Railroad  of  New  Jersey. 

Q.  Constable  Hook  is  just  below  Bayonne,  or  not  very  far  from 
Bayonne,  isn't  it? — A.  Right  in  that  vicinity. 
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Q.  And  Bayonne  is  where  the  largest  refinery  of  the  Standard  Oil 
Company  is  located  ? — A.  There  is  a  very  large  refinery  there. 

Q.  Now,  the  distance  between  Freemansburg,  the  terminus  of  the 
United  Pipe  Line,  owned  by  the  Pure  Oil  Company,  and  Constable 
Hook  is  82-J-  miles,  is  it  not  ? — A.  I  understood  it  was  84. 

9717  Q.  Well,  it  is  in  that  immediate  neighborhood? — A.  Yes, 
sir;  between  80  and  85  miles. 

Mr.  Morrison.  You  call  that  the  United.  You  mean  the  United 
States  Pipe  Line,  don't  you? 

Mr.  RosEXTHAL.  No;  the  United  Pipe  Line  Company,  owned  by 
the  Pure  Oil  Company.     United  States  is  the  full  name. 

Q.  The  Central  Railroad  of  New  Jersey  connects  those  two 
points? — A.  Yes,  sir. 

Q.  Is  there  a  rate  that  has  been  issued  by  the  Central  Railroad  of 
New  Jersey  from  Freemansburg  to  Constable  Hook  on  petroleum  ? — 
A.  I  understand  there  was  such  a  rate  in  force  from  January  6,  1906, 
until  December  31,  1906. 

Q.  Freemansburg  is  in  Pennsylvania,  is  it  not  ? — A.  Freemansburg 
is  in  Pennsylvania. 

Q.  Constable  Hook  is  in  New  Jersey  ? — A.  In  New  Jersey. 

Q.  I  show  you  defendants'  Exhibit  118.  What  is  that?— A.  De- 
fendants' Exhibit  118  is  a  tariff  issued  by  the  Central  Railroad  of 
New  Jersey,  or  purports  to  be  a  tariff  issued  by  the  Central  Railroad  of 
New  Jersey,  which  came  to  me  through  the  mail,  and  was  received 
by  my  office  on  February  8,  1906.  It  bears  I.  C.  C.  K  8156.  It  was 
issued  by  the  Central  Railroad  of  New  Jersey,  and  reads  as  follows : 
"  Proportional  tariff  on  refined  and  crude  petroleum  when  loaded 
from  pipe  line  into  individual  tank  cars.  Carloads,  minimum  weight 
full  capacity  of  tank.  From  Freemansburg,  Pa.,  to  Constable  Hook, 
N.  J.     Refined  petroleum,  100  per  barrel.     Crude  petroleum, 

9718  9<i  per  barrel.     Issued  January  6,  1906.     Taking  effect  Janu- 
ary 9,  1906.     Void  December  31,  1906." 

Q.  What  is  the  distance  between  Olean  and  Rochester,  where  the 
two  refineries  of  the  Vacuum  Oil  Company  are  located? — A.  One 
hundred  and  six  miles,  as  I  recall  it.     It  is  about  that  distance. 

Q.  Now,  the  Standard  Oil  Company,  or  the  Vacuum  Oil  Company, 
was  given  a  rate  of  9  cents  per  barrel  on  oil  between  those  two 
points? — A.  Yes,  sir. 

Q.  Which  is  much  criticised  by  the  Government  as  being  an  ex- 
ceedingly low  rate. — A.  So  I  understand. 

Q.  The  Pure  Oil  Company  is  perhaps  the  largest  non- Standard  oil 
company  in  this  country  ? — A.  I  understand  so. 

Q.  It  seems  to  have  been  given  an  interstate  rate,  as  late  as  1906,  by 
the  Central  Railroad  Company  of  New  Jersey,  of  9  cents  a  barrel  on 
crude  petroleum  and  10  cents  a  barrel  on  refined,  from  Freemansburg 
to  Constable  Hook,  as  shown  by  that  tariff. — A.  That  is  true.  And, 
further,  it  gave  it  access  to  tidewater,  with  the  use  of  very  valuable 
terminals. 
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Q.  What  do  you  mean  by  that?— A.  I  mean  that  the  rate  from 
Olean  to  Rochester  left  the  oil  away  up  in  mid- State  somewhere,  to 
which  other  rates  had  to  be  added,  but  by  getting  that  very  low  rate 
of  9  cents  and  10  cents  a  barrel  on  refined  and  crude  petroleum  the 
parties  that  you  mention 

Q.  FromFreemansburg  to  Constable  Hook?— A.  From  Freemans- 
burg  to  Constable  Hook,  were  saved  the  very  heavy  expense  of  piping 
not  only  to  the  seaboard,  but  getting  valuable  facilities  for  handling 
the  crude  and  refined  in  tank  cars  after  they  got  it  there. 

Q.  In  other  words,  they  had  their  oil  at  seaboard? — A.  Yes, 
sir. 

9719  Q.  "Which  is  the  desirable  point  to  have  your  oil  ?     A.  That 
is  correct.     And  with  that  low  rate  they  had  the  benefit  of  all 

of  the  Central  Railroad  of  New  Jersey's  terminals. 

Mr.  Rosenthal.  I  offer  in  evidence  defendants'  Exhibit  118. 

Mr.  Kellogg.  This  was  filed  with  the  Interstate  Commerce  Com- 
mission ? 

Mr.  Rosenthal.  Oh,  it  shows  on  its  face.  It  shows  the  I.  C.  C. 
number. 

Witness.  I  understand  that  it  was.     It  bears  the  I.  C.  C.  number. 

Mr.  Kellogg.  And  it  is  marked  "  To  be  posted  "  also,  isn't  it  ? 

WiTXESS.  That  is  the  way  it  reads ;  yes,  sir. 

Mr.  Martyn.  It  is  marked  "  Two  copies  to  be  posted,"  isn't  it? 

Mr.  Kellogg.  Yes ;  "  Two  copies  to  be  posted." 

Q.  You  do  not  know  of  any  other  shippers  of  oil  from  Freemans- 
burg,  Pennsylvania,  to  Constable  Hook  excepting  the  Pure  Oil  Com- 
pany, do  you  ? — A.  I  do  not  know  of  anything  bearing  on  that  subject 
except  what  is  contained  in  that  document  and  what  you  have  said. 

Q.  The  Government  offered  in  evidence  Olean  tariffs,  marked  in 

this  case  as  petitioner's  Exhibits  607  and  608.     On  the  tops  of  those 

tariffs  I  find  the  words  "  Not  to  be  posted,"  they  being  tariffs  from 

Olean  to  Rochester.     Please  state,  Mr.  Felton,  whether  at  that 

9720  time,  at  the  time  those  tariffs  were  issued  and  before  then  and 
for  some  time  thereafter,  it  was  a  common  practice  to  issue  inter- 
state tariffs  with  the  phrase  "  Not  to  be  posted  "  contained  thereon. 

Mr.  Kellogg.  That  is  objected  to  as  incompetent  and  immaterial. 

A.  It  was ;  and,  furthermore,  it  was  simply  a  designation  showing 
a  State  from  an  interstate  tariff,  that  is  all. 

Q.  That  is  to  say,  it  was  not  the  practice  to  post  such  tariffs  ? — A. 
As  a  matter  of  fact,  in  a  great  many  cases  the  State  and  interstate 
tariffs  were  all  dumped  into  the  same  box. 

Q.  As  a  matter  of  fact,  it  was  not  the  practice  to  post  any  of 
them  ? — A.  That  is  correct. 

(Papers  marked  "  Defendants'  Exhibits  119-A,  119-B,  and 
119-C.") 

(An  adjournment  was  here  taken  until  the  morning  of  Friday. 
October  2,  1908.) 
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9721  Room  677,  Federal  Building,  Chicago,  III., 

Friday^  October  2, 1908.— 10.30  a.  m. 

The  hearing  was  resumed  before  the  special  examiner,  Hon.  Frank- 
lin Ferriss,  at  the  above  time  and  place. 

Present :  On  behalf  of  the  petitioner,  Mr.  Frank  B.  Kellogg,  Mr. 
Charles  B.  Morrison ;  on  behalf  of  the  defendants,  Mr.  Moritz  Rosen- 
thal, Mr.  John  S.  Miller,  Mr.  Chauncey  W.  Martyn. 

Mr.  Kellogg.  Before  we  start  in,  I  should  like  to  have  a  list  of  the 
defendants'  witnesses  whom  you  are  going  to  examine  on  the  railroad 
question. 

Mr.  Rosenthal.  I  will  have  it  made  up  for  you. 

Mr.  Kellogg.  I  would  like  to  get  it  to-night. 

Mr.  Rosenthal.  Just  as  soon  as  we  can  get  it  for  you. 

Mr.  Kellogg.  I  ought  to  have  had  it  before  we  came  here,  under 
our  understanding.  I  would  like  to  have  it  entered  of  record  that  I 
demand  a  list  of  the  witnesses  under  our  understanding.  I  have  not 
been  furnished  it. 

Mr.  Rosenthal.  What  understanding? 

Mr.  Kellogg.  That  we  should  have  a  list  of  the  witnesses  before  we 
start  in  to  take  the  testimony. 

Mr.  Rosenthal.  A  list  of  what  witnesses — of  all  the  railroad  wit- 
nesses ? 

Mr.  Kellogg.  Certainly. 

Mr.  Rosenthal.  Before  we  start  in  to  take  any  of  the  railroad 
testimony  ? 

9722  Mr.  Kellogg.  Certainly. 

Mr.  Rosenthal.  I  deny  any  such  understanding. 

Mr.  Kellogg.  Well,  you  refuse  to  give  it,  do  you? 

Mr.  Rosenthal.  No.  On  the  contrary,  I  say  that  we  will  furnish 
you  with  the  list,  just  as  soon  as  we  have  them. 

Mr.  Kellogg.  You  have  been  furnished  our  list  of  witnesses  before 
we  started  in  on  any  subject. 

Mr.  Rosenthal.  Why,  we  were  furnished  your  list  of  witnesses 
toward  the  end  of  your  case,  and  in  many  instances  from  day  to  day ; 
in  very  few  instances  more  than  a  few  days  before  the  witnesses  were 
called. 

Mr.  Kellogg.  I  absolutely  deny  that  that  is  the  fact. 

Mr.  Rosenthal.  Well,  evidently  we  are  not  going  to  get  together 
on  our  facts. 

Mr.  Kellogg.  You  refuse  to  furnish  them,  do  you  ? 

Mr.  Rosenthal.  No,  no.  You  can  not  put  me  in  that  position. 
Quite  the  contrary.  I  told  you  across  the  table  we  would  give  you  all 
that  we  had,  and  we  will  give  you  the  others  just  as  soon  as  we  get 
them.  Mr.  Felton  will  be  upon  the  stand,  probably,  at  least  two 
weeks. 

Mr.  Kellogg.  That  does  not  make  the  slightest  difference  with  the 
question.  We  have  not  had  the  name  of  a  single  witness  on  the 
railroad  question  except  Mr.  Felton.    We  asked  for  it  in  New  York 
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before  we  left  there,  and  were  informed  that  Mr.  Felton  would  be 
practically  the  only  witness,  and  now  we  understand  there  are  thirty 
or  forty  more. 

Mr.  EosENTHAL.  You    were    told    that    he    would    be    the    most 
important  witness  and  the  longest  witness,  and  would  take  up 

9723  practically  the  entire  time,  which  is  the  fact. 

Mr.  Kellogg.  I  leave  it  to  the  examiner  as  to  what  you 
said  on  that  subject. 

HJENEr  E.  Felton,  recalled,  and  his  direct  examination  resumed, 
as  follows : 

By  Mr.  Rosenthal: 

Q.  Mr.  Felton,  have  you  in  your  possession  a  list  of  tariffs  issued 
by  any  railroad  companies,  other  than  oil  tariffs,  that  contain  the 
phrase  "  Not  to  be  posted  ?  " — A.  I  have. 

Q.  I  show  you  defendants'  Exhibits  119  A,  B,  and  C.  What  are 
they? — A.  119-A  is  a  tariff  of  commodity  rates,  applying  from  Phila- 
delphia to  points  named  within  the  tariff,  issued  by  the  Pennsylvania 
Eailroad,  on  No.  L.  R.  O.  G.,  No.  727. 

Mr.  Kellogg.  One  moment.  I  enter  an  objection  against  the  in- 
troduction of  any  tariffs,  except  on  petroleum  or  products  thereof; 
and  this  may  apply  to  all  the  questions. 

Mr.  Rosenthal.  Of  course. 

Witness.  Directly  over  the  words  "  Pennsylvania  Eailroad  "  are 
the  words  underscored  "  Not  to  be  posted." 

Q.  That  is  a  tariff  issued  by  the  Pennsylvania  Railroad  Company, 
covering,  generally  speaking,  what  class  of  commodities? — A.  The 
tariff  covers  a  very  wide  range  of  commodities.  There  are  fourteen 
pages,  naming  rates  on  brewers'  grains,  dressed  beef,  rope,  paper 
stock,  hides,  glass,  pig  iron,  fire  brick,  nitrate  of  soda 

Q.  And  so  on  ? — A.  And  a  great  many  other  articles. 

Q.  Now,  have  you  any  other  tariffs? — A.  Before  leaving 

9724  this  tariff  I  would  like  to  call  attention  to  the  fact  that  provi- 
sions are  made  in  this  tariff  specifically  for  the  application  of 

its  rates  on  traffic  coming  from  other  States  than  Pennsylvania — a 
tariff  made  and  issued  by  the  Pennsylvania  Road  for  the  express 
purpose 

Mr.  Kellogg.  I  object  to  that. 

Witness.  In  many  cases 

Mr.  Kellogg.  One  moment,  until  I  enter  my  objection. 

Mr.  Rosenthal.  Let  him  enter  his  objection,  and  then  go  ahead. 

Mr.  Kellogg.  I  object  to  your  stating  what  the  tariff  was  made  for. 
The  tariff  is  the  best  evidence  of  what  it  was  made  for,  and  your  con- 
clusions are  immaterial. 

Q.  Go  ahead. — A.  For  the  express  purpose  of  applying  on  inter- 
state business. 

Q.  Is  that  stated  on  the  face  of  the  tariff  ? — A.  That  is  stated  on  the 
face  of  the  tariff. 

Q.  On  what  page  of  the  tariff? — ^A.  On  the  first  page. 
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'  Q.  Read  what  it  says  there,  please. — A.  It  provides  for  certain 
rules  and  rate  application  on  shipments  other  than  iron  ore,  beauxite 
ore,  etc.,  reaching  Philadelphia  by  vessel  from  foreign  or  domestic 
ports.    That  is  one  thing. 

'  Q.  Anything  else  on  that  tariff  that  you  wish  to  call  particular  at- 
tention to? — A.  On  the  second  page  of  the  tariff  is  a  rate  provision 
applying  on  pig  iron,  carloads,  coming  from  the  South  via  rail  or 

water  lines,  unprotected  by  through  rate. 
;  9725  Q.  Now,  have  you  any  other  tariffs ? — A.  Before  leaving  this 
tariff,  I  would  like  to  call  attention  to  the  fact  that  directly 
after  the  Hepburn  bill  was  passed  or  became  effective  the  Pennsyl- 
vania Railroad  issued  a  supplement  or  a  qualifying  circular  to  that 
tariff,  changing  it  from  a  local  rate  order  series  to  an  I.  C.  C.  series, 
which  local  order  provided  that,  effective  February  13, 1905,  this  local 
rate  order  tariff  No.  727  would  be  thereafter  known  as  I.  C.  C.  tariff 
G  No.  2778. 

Mr.  MiLLEE.  Does  that  have  any  notation  about  posting  ? 

Witness.  May  I  have  that  supplement  again  for  a  moment  ? 

Mr.  Kellogg.  Yes  [handing  paper  to  witness]. 

"Witness.  The  qualifying  circular  or  supplement,  or  whatever  it  is, 
issued  on  February  13,  1905,  provided  the  following:  "  To  be  posted 
in  each  freight  station  as  required  by  law." 

Q.  Is  there  any  rate  named  in  that  tariff  on  petroleum  ?  Will  you 
refer  to  page  14,  please? — A.  Yes,  sir. 

Q.  What  is  that? — A.  It  names  rates  on  petroleum  and  its  prod- 
ucts, viz,  refined  oil,  naphtha,  benzine,  lubricating  oil,  and  residuum, 
parafiine  and  paraffine  wax,  to  quite  a  number  of  stations  in  Penn- 
sylvania— rates  on  oil  in  carloads. 

Q.  That  is  the  State  tariff? — A.  That  is  the  State  tariff;   yes,  sir. 

Q.  Exhibit  what?— A.  Defendant's  Exhibit  119-A. 

Q.  Now,  on  page  15  of  the  tariff  is  there  anything  said  about  im- 
port ore — any  rate  named  on  import  ore? — A.  On  page  15  will 
9726    be  found  rates  on  import  chrome  ore  and  on  import  ore,  iron, 
or  manganese. 

Q.  Showing  that  that  tariff  was  used  in  conjunction  with  products 
brought  from  without  the  State  of  Pennsylvania? — A.  That  is  cor- 
rect. 

Mr.  Kellogg.  I  object  to  the  witness  stating  things  that  are  not  on 
the  tariff,  and  drawing  conclusions  from  them.  The  tariffs  are  the 
best  evidence.  I  do  not  want  to  take  the  time  to  repeat  this  objection 
to  every  question;  but  every  tariff  he  takes  up,  he  states  his  conclu- 
sions about  it ;  and  if  I  am  compelled  to  object  to  each  question,  it  takes 
time.  If  the  counsel  will  stipulate  that  the  objection  may  refer  to  all 
his  conclusions  from  tariffs,  I  will  not  keep  repeating  it. 

Mr.  EosENTHAL.  Certainly. 

(Paper  marked  "  Defendants'  Exhibit  119-D.") 

Q.  Have  you  any  other  tariffs  of  a  similar  nature  ?— A.  Defendants' 
Exhibit  119-B  purports  to  be  tariff  4001,  issued  by  the  Lehigh  Valley 
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Railroad  Company.  It  bears  in  plain  type  the  words  "  Not  to  be 
posted."  It  names  rates  on  scrap  iron  and  other  material  between 
quite  a  number  of  points  in  the  State  of  Pennsylvania. 

Q.  It  is  a  State  tariff,  is  it?— A.  A  State  tariff;  yes,  sir. 

Q.  Any  others?— A.  Exhibit  119-C  is  a  tariff  issued  by  the  Erie 
Railroad  Company;  joint  through  freight  tariff  No.  E.  R.  2787.  It 
bears  the  words  "  Not  to  be  posted  "  underscored  with  a  heavy  line. 
It  is  a  joint  freight  tariff  on  lumber,  carloads,  between  points  on  the 
Erie  Railroad  and  the  Wilkesbarre  &  Eastern  Railroad  in  Pennsyl. 
vania. 

Q.  A  State  tariff?— A.  A  State  tariff. 

9727  Mr.  Rosenthal.  I  offer  in  evidence  defendants'  Exhibit  119, 
A,  B,  C,  and  D. 

Mr.  Kellogg.  Objected  to  as  incompetent,  irrelevant,  and  imma- 
terial. 

Q.  Mr.  Schindler  testified  with  respect  to  Rutland  Railroad  local 
tariff  I.  C.  C.  421,  effecti^'e  December  20,  1900,  which  made  rates  over 
the  Rutland  Railroad  by  exceptions  to  official  classification  of  Novem- 
ber 5, 1903.     Have  you  examined  that  tariff? — A.  I  have,  slightly. 

Q.  That  is  a  class  tariff  that  makes  a  rate  from  Norwood  to  Bur- 
lington, does  it  not  ? — A.  I  understand  that  is  so,  but  I  would  like  to 
have  the  tariff.     I  do  not  recall  them  by  numbers. 

Mr.  Rosenthal.  Have  you  got  it  here,  Mr.  Durand  ? 

Mr.  Durand.  Mr.  Crossland  has  it. 

Mr.  Rosenthal.  Rutland  Railroad  I.  C.  C.  421,  Mr.  Crossland.  We 
will  pass  that  a  minute  until  we  see  whether  he  has  it.  Here  is  a  copy 
of  it  [handing  witness  paper] .  Mr.  Schindler,  as  I  understand,  testi- 
fied with  that  tariff  as  a  basis. 

Mr.  Kellogg.  Which  one  are  you  referring  to? 

Mr.  Rosenthal.  I.  C.  C.  421.     We  have  just  found  it. 

Q.  ]Mr.  Schindler,  as  I  understand,  testified  with  that  tariff  as  a 
basis,  to  the  third-class  rate  from  Norwood  to  Burlington.  Do  yon 
find  that  rate  named  in  that  tariff — a  third-class  rate  from  Norwood 
to  Burlington? — A.  I  do. 

Q.  Is  any  oil  produced  at  Norwood  ? — A.  I  never  heard  of  any. 

Q.  Is  there  any  refinery  there? — A.  No,  sir. 

Q.  Are  any  shipments  of  oil  made  from  there  that  you  know  of, 
originating   there,    I   mean? — A.  Nothing   originating  there 

9728  that  I  could  possibly  conceive  of. 

Q.  So  the  discovery  by  Mr.  Schindler  of  a  third-class  rate  in 
the  tariff  that  you  have  before  you,  as  a  practical  railroad  proposition 
could  not  have  the  slightest  significance,  could  it  ? — A.  I  should  say 
not. 

Q.  It  never  could  or  would  be  used? — A.  In  my  judgment  that  is 
correct. 

Mr.  Kellogg.  May  I  ask  one  question  about  that  tariff,  so  I  will 
not  have  to  go  back  to  it? 

Mr.  Rosenthal.  Yes. 
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By  Mr.  Kellogg  : 

Q.  That  would  apply  on  oil  shipped  into  Norwood,  wouldn't  it, 
just  the  same  as  oil  produced  at  Norwood? — A.  Shipped  into  Nor- 
wood from  some  other  point? 

Q.  Yes. — A.  That  rate  could  be  used  on  a  shipment  from  Norwood ; 
yes,  sir. 

Q.  So  it  would  not  make  any  difference  whether  the  oil  was  pro- 
duced in  Norwood  or  not?  If  it  was  shipped  in  there,  it  could  be 
shipped  to  Burlington  on  that  tariff,  couldn't  it? — A.  It  could  be. 

By  Mr.  Rosenthal: 

Q.  It  would  not  be  shipped  from  Norwood  to  Burlington  in  the 
presence  of  a  filed  commodity  tariff,  would  it? — A.  No,  sir. 

Q.  That  is,  the  filed  commodity  tariff  would  take  precedence  over 
the  class  rate? — A.  Over  the  class  rate. 

Q.  Mr.   Schindler  also  testified  to   the  average  weight   of   tank 
cars  shipped  by  the  Standard  from  Olean  to  Norwood.     Have 
9729     you  caused  to  be  made  certain  tables  showing  the  actual  fact 
in  that  regard? — A.  I  have. 

Q.  I  show  you  defendants'  Exhibit  120.  What  is  that? — A.  De- 
fendants' Exhibit  120  is  a  statement  headed  "  Computation  of  per 
cwt.  cost  of  transportation  on  shipments  from  Olean  to  Vermont 
points."  This  statement  was  prepared  from  Union  Tank  Line  rec- 
ords, under  my  instructions,  showing  the  cars  and  the  average  weight 
for  the  years  1900,  1901,  1902,  1903,  and  1904.  It  shows  the  average 
weight  of  all  shipments  made  from  Olean  to  Burlington  to  have 
been 

Q.  That  is,  the  average  weight  of  the  cars  actually  shipped? — 
A.  Actually  shipped,  for  those  five  years,  to  have  been  57,004  pounds. 

Q.  Instead  of  65,000  pounds,  as  was  testified  to  by  Mr.  Schindler? — 
A.  That  is  correct. 

Q.  Under  paragraph  2  of  defendants'  Exhibit  120,  what  do  you 
show  ? — A.  The  per  cwt.  equivalent  of  the  carload  rate  from  Norwood 
to  these  three  Vermont  points  at  an  average  carload  weight  of  57,004 
pounds.  The  three  Vermont  points  are  Burlington,  Bellows  Falls, 
and  Rutland. 

Q.  And  with  the  average  car  weight  of  57,004  pounds  you  have, 
applying  the  $23  per  carload  rate  to  Burlington,  $28  to  Bellows  Falls, 
and  $30  to  Rutland,  determined  what  the  cwt.  rate  is? — A.  A  rate 
of  4  cents  per  100  pounds  to  Burlington,  4.9  cents  to  Bellows  Falls, 
and  5.2  cents  per  100  pounds  to  Rutland,  Vermont. 

Q.  And  what  is  paragraph   3  of  defendants'  Exhibit  120? — A. 
Paragraph  3  is  a  statement  showing  sum  of  local  rates  in 
9730     cents  per  cwt.  Olean  to  Burlington  for  years  1900  to  1905. 

Q.  And  in  determining  that  you  take  the  rate  from  Olean  to 
Rochester,  viz,  2.8  cents  per  100  pounds;  from  Rochester  to  Nor- 
wood, 9  cents  per  100  pounds,  and  then  add  to  that  the  rate  from 
Norwood  to  Burlington,  Bellows  Falls,  and  Rutland,  respectively, 
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per  100  pounds,  as  shown  in  paragraph  2  of  that  exhibit? — A.  That 
is  correct. 

Q.  Getting  in  your  last  column,  then,  the  total  rate  from  Olean  fe 
Burlington,  Bellows  Falls,  and  Rutland?— A.  As  follows— do  you 
want  those  rates? 

Q.  Well,  they  are  shown  on  the  exhibit. — A.  Yes,  sir. 

Mr.  Rosenthal.  I  offer  in  evidence  defendants'  Exhibit  120. 

Mr.  Kellogg.  Now,  one  moment.  These  are  taken  from  the  rec- 
ords of  the  Union  Tank  Line  ? 

Mr.  Rosenthal.  The  weights. 

Witness.  The  weights,  yes,  sir. 

By  Mr.  Ejellogg  :  ' 

Q.  Of  actual  shipments? — A.  Yes,  sir,  the  capacity  of  the  cars 
that  were  used  in  that  trade  during  those  years. 

Q.  And  the  totals  of  the  first  statement  are  the  totals  for  the  five 
years  ?  That  is,  the  average  in  the  first  statement  is  the  average  for 
the  five  years — average  weight? — A.  Here  is  the  year  [pointing  to 
the  paper],  the  number  of  cars,  the  actual  weight  of  those  cars,  the 
average  weight,  and  that  is  the  result. 

Q.  For  the  five  years  it  is  57,004  pounds  per  car? — A.  Yes,  sir, 
that  is  correct. 
9731         Q.  But  for  1903  it  is  71,100  pounds,  isn't  it? 

Mr.  Rosenthal.  That  is  shown  on  the  statement.  j 

Q.  Is  that  correct? — A.  That  is  correct;  yes,  sir. 

Q.  And  for  1904  it  is  64,319  pounds.  Is  that  right?— A.  That  is 
correct. 

Q.  What  did  you  mean  by  saying  that  Mr.  Schindler  testified  that 
the  average  was  65,000  pounds,  and  it  was  57,000  pounds  ? — ^A.  I  did 
not  say  so. 

Q.  Your  counsel  said  so,  and  you  assented  to  it. 

Mr.  Rosenthal.  Now,  just  a  minute. 

Q.  Whom  were  you  trying  to  mislead  ? 

Mr.  Rosenthal.  Now,  wait  just  a  minute. 

Q.  There  is  Mr.  Schindler's  testimony  [handing  witness  printed 
volume  of  testimony]. — A.  I  have  not  read  Mr.  Schindler's  testimony. 

Mr.  Rosenthal.  I  am  going  to  object  to  cross-examination  on  any- 
thing excepting  the  sources  from  which  he  got  the  material. 

A.  Wliile  you  were  reading  this,  why  didn't  you  read  1901,  which 
is  48,623  pounds? 

Mr.  Rosenthal.  To  make  up  this  exhibit;  because  he  does  not 
want  to  read  anything  that  tends  to  show  anything  we  want  to  show. 
That  is  the  reason. 

Mr.  Kellogg.  Wait  a  minute.  The  counsel  asked  you  if  it  was 
57,000  pounds  average  instead  of  65,000  pounds  as  Mr.  Schindler 
testified,  and  you  said  yes,  didn't  you  ? 

Mr.  Rosenthal.  Now,  Mr.  Felton,  just  a  minute.  I  shall  havet« 
instruct  you  not  to  answer  that  question  at  this  time,  in  order  to  raise 
the  issue  now. 
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9732  Q.  Do  you  refuse  to  answer  the  question  ? — A.  On  the  advice 
of  my  counsel,  I  do. 

Mr.  Rosenthal.  I  have  no  objection  to  the  question  being  asked 
when  it  comes  your  turn  to  cross-examine,  but  I  am  going  to  object  to 
a  general  cross-examination  at  this  point.  I  have  no  objection  to  your 
cross-examining  concerning  the  source  of  his  information  with  respect 
to  any  exhibit  which  we  put  in,  at  the  time  we  put  them  in,  as  I  have 
already  stated. 

Mr.  Kellogg.  Now,  may  it  please  the  examiner,  when  we  took  this 
railroad  testimony  we  had  an  understanding  that  we  were  to  take 
the  seperate  subjects  as  we  go  along,  and  as  the  separate  subjects  were 
put  in,  to  cross-examine  as  to  those  subjects.  Mr.  Rosenthal  was 
given  that  privilege,  and  in  all  of  the  Government's  testimony  each 
separate  subject  was  taken,  and  he  cross-examined  as  he  went  along. 

Mr.  Rosenthal.  That  is  not  the  fact.  The  record  will  not  bear  you 
out  on  that. 

Mr.  Kellogg.  For  instance,  take  the  Evansville  situation.  After 
Mr.  Durand  had  testified  to  that,  Mr.  Rosenthal  cross-examined  him. 
As  to  the  Alton  and  the  otheis,  the  same,  and  as  to  Olean  the  same. 
In  fact,  no  objection  was  made  to  his  cross-examination  at  any  time, 
and  as  tariffs  were  offered  he  asked  such  questions  as  to  those  tariffs 
and  other  documents  as  he  saw  fit,  at  the  time,  so  as  to  clear  the 
matter  up,  as  we  went  along.  Now,  we  claim  the  same  right  in  all 
fairness  that  was  accorded  to  Mr.  Rosenthal  and  agreed  to ;  that  is  all. 
We  ask  the  examiner  to  accord  us  that  right. 

Mr.   Rosenthal.  As  I  have   already  stated,   whenever  we 

9733  offer  any  exhibit,  I  have  no  objection  to  counsel  cross-examin- 
ing the  witness  concerning  the  sources  of  his  information  in 

connection  with  the  data  embodied  in  that  exhibit,  for  the  purpose  of 
giving  him  material  upon  which  he  may  predicate  an  objection  to  the 
exhibit,  if  he  sees  fit  to  make  such  an  objection.  I  do  most  strenuously 
object,  however,  to  cross-examinations  by  piecemeal,  for  a  good  many 
reasons. 

In  the  first  place,  counsel  has  not  accurately  stated  the  situation  as 
it  existed  during  the  time  that  he  was  putting  in  the  railroad  testi- 
mony, and  I  need  only  call  to  your  attention  the  controversy  that  arose 
in  Washington  between  Mr.  Kellogg  and  myself  after  Mr.  Durand 
concluded  his  testimony,  when  I  asked  for  time  to  determine  whether 
or  not  I  should  cross-examine  him  at  all ;  showing  clearly  that  1  had 
not  attempted  to  cross-examine  him  as  we  went  along,  although  I 
had  asked  him  certain  questions  from  time  to  time  with  respect  to 
certain  exhibits.  But  whether  I  understate  that  or  whether  Mr. 
Kellogg  now  overstates  it  is  not  of  any  consequence,  and  should  not 
change  the  orderly  rules  of  procedure.  The  situation  last  winter  was 
entirely  different  than  the  situation  is  now.  Counsel  within  the  past 
few  days  has  seen  fit  to  move  for  a  rule  upon  us,  to  close  our  proofs 
not  later  than  December  first.  That  limits  our  time  within  which  we 
may  put  in  our  case.  It  takes  much  longer  to  cross-examine  by  piece- 
meal than  it  does  to  cross-examine  when  the  witness  is  turned  over. 
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It  takes  longer  because  in  the  first  place  the  cross-examinations  of 
necessity  become  repetitious  before  you  get  through,  because  the 

9734  cross-examiner  of  necessity  goes  from  one  field  into  another 
field  that  we  either  have  theretofore  touched  upon  or  that  we 

are  to  touch  upon  and  reach  as  the  examination  progresses,  and  he  is 
constantly  anticipating,  as  was  illustrated  yesterday,  something  that 
before  I  get  through  with  the  witness  I  shall  fully  cover.  You  can 
not  cross-examine  successfully  in  that  way  without  taking  a  great  deal 
more  time  than  you  otherwise  would  take;  and  these  different  rail- 
road situations,  as  we  develop  them  by  this  witness,  run  into  each 
other.  As  we  are  going  to  present  our  case  you  can  not  segregate  one 
situation  from  another,  whether  the  Government  saw  fit  to  do  that, 
or  did  do  that,  or  not.  We  have  not  seen  fit  to  do  that,  and  we  do  not 
do  that,  and  our  different  railroad  situations  run  one  into  the  other. 
Therefore  it  will  be  impossible  for  us  to  turn  the  witness  over  to 
counsel  for  the  Government  upon  the  theory  that  we  are  through  with 
any  particular  subject-matter;  because  we  are  not  through  with  it 
until  we  get  entirely  through  with  the  witness,  and  we  will  be  con- 
stantly coming  back  to  it  and  will  be  constantly  connecting  the  one 
situation  with  the  other  situation.  So  for  that  reason,  and  because 
such  a  cross-examination  as  Mr.  Kellogg  seems  to  have  in  mind  and 
would  like  to  make  will  take  a  great  deal  more  time,  we  object  to  it; 
and  there  is  no  power  in  the  examiner,  if  you  please,  to  permit  such  a 
cross-examination  until  we  turn  the  witness  over  for  cross-examina- 
tion. He  is  our  witness.  We  have  him  upon  the  direct.  He  is  not 
the  witness  of  the  Government  for  cross-examination  until  we  turn 
him  over,  and  you  can  not  take  him  away  from  us,  and  I  do  not  know 
of  any  power  lodged  in  the  examiner  to  permit  that,  even  if  it  were 
desired. 

9735  But  aside  from  that  question,  simply  for  the  purpose  of 
saving  time  here  and  getting  through  with  this  witness  upon 

the  direct  examination,  we  insist  upon  concluding  the  direct  before 
any  cross-examination  is  permitted  beyond  what  I  have  indicated. 

Now,  there  is  another  reason  that  is  a  practical  reason.  It  has  been 
decided  as  between  counsel  that  I  should  take  Mr.  Felton  upon  the 
direct  examination.  I  apprehend  his  direct  examination  may  last  a 
week  or  ten  days,  possibly  two  weeks.  If  we  are  to  get  through  witli 
our  case  by  December  first,  it  will  then  become  necessary  for  me  to 
leave  here  about  that  time,  whether  in  two  weeks  or  whether  in  three 
weeks ;  I  shall  have  to  leave  here  in  all  probability  before  the  railroad 
end  of  the  case  is  concluded,  leaving  Mr.  Miller  to  conclude  that 
branch  of  the  case,  in  order  to  go,  to  New  York  and  prepare  and  get 
ready  for  the  balance  of  the  case  that  is  to  go  in,  if  we  are  to  get 
through  by  December  first.  Now,  if  Mr.  Kellogg  is  to  be  permitted 
to  interject  his  cross-examinations  ad  infinitum  here  on  all  sorts  of 
things  beyond  the  line  that  I  have  indicated,  I  will  be  kept  here  up 
to  the  last  minute,  and  will  be  utterly  unable  to  get  ready  to  go  ahead 
in  New  York  when  we  contemplate  now  going  ahead. 
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Mr.  Kellogg.  I  did  not  overstate — I  understated,  if  anything— 

what  the  counsel  did  and  what  the  understanding  was.     When  we  got 

through,  or  practically  through  with  the  Evansville  situation,  Mr. 

Eosenthal  cross-examined  Mr.  Durand ;  as  to  each  one  of  the  groups 

of  rates  he  cross-examined  him  in  the  same  way.     In  addition 

9736  to  that,  whenever  a  tariff  was  offered,  he  asked  any  question  he 
saw  fit,  and  whenever  he  asked  that  any  other  part  of  a  tariff 

be  put  in,  we  put  it  in.  We  accorded  him  full  opportunity  to  cross- 
examine.  The  only  thing  we  did  insist  on,  when  Mr.  Durand  was 
through  and  left  the  stand,  was  that  counsel  should  not  take  a  week  or 
ten  days,  or  whatever  the  time  was,  to  determine  whether  they  wanted 
to  cross-examine  further,  because  we  wanted  to  go  on  with  other 
matters.  We  have  accorded  to  Mr.  Eosenthal  every  opportunity  to 
clear  up  each  situation  as  we  went  along.  Now  all  we  ask  is  the 
same  treatment  that  we  accorded  him,  and  which  he  agreed  to,  and  he 
does  not  deny  that  he  agreed  to  it. 

Mr.  Eosenthal.  Oh,  yes,  I  do.  Didn't  I  cross-examine  Schindler 
when  he  got  all  through,  and  was  there  any  cross-examination  beyond 
that? 

Mr.  Kellogg.  I  am  not  sure  as  to  Schindler;  but  certainly  in  the 
case  of  Durand — 

Mr.  Eosenthal.  Except  an  occasional  question  as  we  went  along. 

Mr.  Kellogg.  There  certainly  was  as  to  Mr.  Durand. 

Mr.  Eosenthal.  You  will  find  practically  no  cross-examination  of 
Mr.  Durand  anywhere  in  his  testimony. 

Mr.  KIellogg.  Pages  of  it. 

Mr.  Eosenthal.  Practically  none  except  with  respect  to  the  C.  and 
E.  I.  rates. 

Mr.  Kellogg.  You  do  not  deny  you  had  full  opportunity  given  you  ? 

Mr.  Eosenthal.  No,  I  do  not  deny  it. 

Mr.  Kellogg.  Certainly  you  don't. 

9737  Mr.  Eosenthal.  Certainly  not.    That  is  not  the  question. 
Mr.  Kellogg.  Now,  wait  until  I  get  through. 

Mr.  Eosenthal.  The  question  is.  What  was  done  ? 

Mr.  Kellogg.  Counsel  was  given  that  full  opportunity  and  it  was 
done,  and  the  examiner  will  remember  it.  We  claim  the  same  right 
when  Mr.  Felton  has  substantially  completed  his  testimony  about  the 
eastern  situation — he  may  make  it  as  long  as  he  pleases;  that  is  not 
what  we  object  to — then  we  want  to  cross-examine  him  on  it. 

Mr.  Eosenthal.  The  trouble  about  that  is,  the  eastern  situation 
runs  right  into  the  Ohio  situation. 

Mr.  Kellogg.  Wait  a  minute.  Oh,  no.  When  Mr.  Eosenthal  has 
completed  a  situation  like  the  Olean  situation  we  claim  the  right  to 
examine  him.  Because  Mr.  Durand  testified  to  a  certain  tariff  that 
applied  to  the  C.  and  E.  I.  and  also  to  the  Alton  and  the  two  ran 
together,  that  fact  was  not  used  as  a  reason  why  Mr.  Eosenthal 
should  not  cross-examine  Mr.  Durand  as  to  the  Evansville  situation. 
Not  at  all.  He  was  unlimited  as  to  what  he  should  do.  As  your 
Honor  remembers,  when  tariffs  were  offered  he  asked  as  many  ques- 
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tions  as  he  saw  fit,  and  he  chose  the  nature  of  the  questions.  We  did 
not  dictate.  Now,  the  reason  why  he  does  not  want  Mr.  Felton  cross- 
examined  is  perfectly  evident  from  the  way  he  was  testifying  as  to 
that  particular  document  which  he  has  just  offered.  Mr.  Felton 
knew,  if  he  Imew  anything  about  Mr.  Schindler's  testimony,  that  he 
only  testified  as  to  23  cars  during  the  years  1903  and  1904,  and  that 
they  averaged  65,000  pounds  to  a  car.     Mr.  Rosenthal  asked 

9738  him  if  these  averaged  57,000  instead  of  65,000  pounds,  as  Mr; 
Schindler  testified,  leaving  it  to  appear  on  the  record  that  Mr. 

Schindler  had  lied  about  it,  while  as  a  matter  of  fact  he  had  not  testi- 
fied to  anything  of  the  kind. 

Mr.  Rosenthal.  No  ;  but  he  drew  an  incorrect  inference. 

Mr.  Kellogg.  He  did  not  draw  any  incorrect  inference. 

Mr.  Rosenthal.  Now,  that  is  where  we  differ. 

Mr.  Kellogg.  And  this  statement  shows  that  the  average  of  the 
cars  for  1903  was  71,100  pounds,  and  for  1904,  64,319  pounds;  more 
for  those  two  years  than  Mr.  Schindler  testified  to.  It  is  just  in  a 
line  with  the  insinuations  that  this  witness  is  trying  to  get  into  this 
record,  and  which  the  counsel  wants  to  prevent  us  calling  attention  to 
as  the  documents  are  offered.    That  is  all  there  is  of  it. 

Witness.  But  the  document  is  so  honestly  made  that  it  shows  the 
figures. 

The  Examinee.  You  are  not  to  take  part  in  this  argument. 

Mr.  Rosenthal.  The  document  shows  on  its  face  just  what  it 
shows.    It  covers  the  years  1900  to  1905. 

Mr.  MiLLEE.  I  submit  that  the  witness  has  an  equal  right  to  come 
back  at  the  counsel  as  the  counsel  has  to  attack  the  witness. 

The  Examinee.  I  do  not  think  in  that  way  exactly. 

Mr.  MiLLEE.  I  beg  pardon 

Mr.  Rosenthal.  I  do  not  think  counsel  has  any  right,  in  order  to 

fortify  his  argument,  to  say  that  the  witness  is  insinuating  that  which 

is  not  true.    The  witness  happens  to  be  under  oath.    The  coun- 

9739  sel  stands  here  not  under  oath,  and  the  witness  can  only  pro- 
tect himself  by  saying  under  oath  that  which  he  should  be 

given  a  right  to  say. 

The  Examinee.  As  far  as  that  is  concerned 

Mr.  Rosenthal.  The  counsel's  tongue  sometimes  runs  away  with 
his  discretion  and  with  his  judgment. 

The  Examinee.  That  is  true  in  principle.  I  am  objecting  to  the 
interruption  while  counsel  are  conducting  this  argument.  If  the 
witness  desires  to  say  anything,  he  certainly  will  be  accorded  the 
privilege,  but  I  think  his  counsel  is  quite  able  to  protect  him. 

I  do  not  think  there  is  any  use  of  discussing  this  matter  any 
further.  My  recollection  is  that  in  Washington  the  privilege  or  right 
was  accorded  to  the  defendant  to  cross-examine  from  time  to  time  as 
we  went  along  from  one  subject  to  another.  I  am  not  aware  that 
there  was  any  general  stipulation  entered  into  that  that  should  be 
the  case  throughout.  Whether  it  was  or  not,  that  took  place.  I 
do  not  know  that  that  has  any  particular  bearing  upon  this  inmiediate 
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'  question.  The  examiner  is  asked,  as  I  understand  it,  to  make  a  rule 
here.  Now,  I  think  that  for  some  reasons  the  record  would  be  more 
intelligible  to  the  court  if  the  testimony  on  each  subject  could  be  kept 
together.  The  situation  is  a  little  bit  unusual.  No  lawyer  would 
say,  for  instance,  that  the  plaintiff  should  put  in  a  dozen  witnesses 
and  that  there  should  be  no  cross-examination  until  they  had  all  testi- 
fied. Each  witness  is  cross-examined  at  the  close  of  his  direct  exami- 
nation. Here  one  witness  is  carried  over  a  great  deal  of  ground,  cov- 
ering different  subjects,  which  makes  the  situation  somewhat 

9740  analogous  to  the  testimony  of  several  witnesses,  and  the  record 
would  be  a  little  better  if  each  subject  could  be  closed  as  we 

go  along.  If  that  were  feasible,  if  I  felt  that  it  was  within  my  prov- 
ince to  make  any  rule,  I  should  certainly  favor  that  course  so  far  as  it 
is  practicable,  considering  the  nature  of  the  testimony. 

Mr.  Rosenthal.  I  think  that  is  open  to  discussion.  Judge,  but 
then 

The  ExAsiiNEK.  But  counsel  understand  perfectly  the  limitations 
of  my  power  here.  In  the  absence  of  any  rule  or  any  authority  that 
I  have,  as  controlling  the  power  of  the  examiner,  I  think  my  duty  is, 
so  far  as  I  can,  to  see  that  the  examination  is  conducted  according  to 
the  well-recognized  rules  of  evidence.  It  certainly  is  the  general  rule 
that  a  witness  is  the  witness  of  the  party  who  calls  him  until  the 
examination  is  concluded,  except  that  the  court  permits,  as  a  matter 
of  course,  interruptions  from  the  other  side  in  order  to  lay  the 
foundation  for  objections,  and  it  is  within  the  discretion  of  the  court, 
probably,  to  permit  cross-examination  to  be  interjected.  Now,  if  I 
should  make  such  a  rule  as  is  asked  for  by  the  Government,  the  only 
way  to  test  my  power,  I  take  it,  would  be  for  the  witness,  under 
advice  of  counsel,  to  refuse  to  answer  the  question  on  such  attempted 
cross-examination.  That  would  go  to  the  court,  and  the  court  might 
rule  that  that  is  a  proper  thing  to  do ;  but  that  would  be  within  the 
discretion  of  the  court.  I  do  not  apprehend  that  the  examiner  has 
that  discretionary  power — to  change  the  rule  of  evidence  and  permit 
the  other  side  to  take  the  witness  away  for  the  purpose  of  general 
cross-examination — even  though  it  is  limited  to  one  subject. 

9741  So  I  do  not  feel  that  I  have  any  power  to  make  a  rule  on  that 
subject.     I  think  it  is  proper  for  me  to  say,  as  far  as  my  judg- 
ment is  concerned,  that  in  so  far  as  possible  the  evidence  should  be 
kept  together  on  any  one  general  subject. 

Mr.  Rosenthal.  We  entirely  agree  with  that. 

The  Examiner.  It  will  facilitate  the  examination  of  the  record  and 
the  abstracting  of  the  record. 

Mr.  Rosenthal.  We  entirely  agree  with  that;  but  in  view  of  the 
limitation  of  time  here  which  has  been  imposed  we  must  have  that 
before  us  all  the  time,  and  we  think  that  the  other  method  will  mate- 
rially shorten  the  taking  of  this  testimony  and  will  not  abridge  the 
right  of  the  Government  in  the  slightest  degree  to  develop  anything 
that  they  regard  as  of  any  importance  on  cross-examination. 
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Mr.  Miller.  The  Government  have  the  evidence  all  written  out 
before  them. 

Mr.  EosENTHAL.  They  have  daily  copies,  and  these  papers  are  going 
in  by  way  of  exhibits. 

Mr.  Kellogg.  Why  don't  you  go  ahead  with  your  testimony? 

Mr.  EoSENTHAL.  Simply  because  the  examiner  and  I  are  exchang- 
ing views  here,  which  I  assume  we  have  the  right  to  do,  even  if  you 
are  counsel  for  the  Government. 
By  Mr.  Eosenthal  : 

Q.  Testifying  at  Washington,  Mr.  Schindler,  with  the  Eed  Line 
Fast  Freight  Book  No.  42  as  the  basis  for  his  testimony  in  that  regard, 
testified  generally  that  the  Ncav  England  roads  prorated  on  all  com- 
modities other  than  oil,  but  did  not  prorate  on  oil.    Have  you  exam- 
ined Eed  Line  Fast  Freight  Book  No.  42  in  the  light  of  that 

9742  testimony  of  Mr.  Schindler,  or  in  connection  with  that  testi- 
mony of  Mr.  Schindler? — A.  I  have,  but  I  should  like  the 

book. 

Q.  What  have  you  found  with  respect  to  that  situation  ? — A.  Have 
you  got  the  book  ? 

(Eed  Line  Fast  Freight  Book  handed  to  witness.) 

A.  (Continuing.)  After  Mr.  Schindler's  introduction  of  the  Eed 
Line  Book  into  the  case  I  very  naturally  looked  it  over,  and  I  find 
that  while  the  Eed  Line  Book  No.  42  does  contain  certain  restrictions 
in  regard  to  the  application  of  Boston  rates  to  shipments  of  petroleum 
going  into  New  England,  it  does  not  provide  for  a  general  prorate 
to  all  of  the  New  England  points  named  in  the  book  on  other  classes 
of  traffic. 

Mr.  Kellogg.  I  object  to  Mr.  Felton  testifying  to  what  the  tariff 
shows.  The  tariff  is  the  best  evidence.  If  he  will  follow  the  course 
Mr.  Schindler  did,  and  simply  read  the  extracts,  I  will  not  object  to 
it,  as  I  want  to  facilitate  the  examination ;  but  this  generally  testify- 
ing that  tarifi^s  show  things  and  do  not  show  things,  wihout  pointing 
out 

Mr.  Eosenthal.  Give  him  a  chance  and  he  will  point  them  out. 
That  is  what  he  is  going  to  do. 

Mr.  ICellogg.  In  what  respect,  is  objected  to. 

Q.  Go  right  ahead  now.  We  will  get  to  the  details  in  a  minute. 
I  show  you  defendants'  Exhibit  121.  Please  state  first  generally  what 
defendants'  Exhibit  121  is. — A.  List  of  places  in  New  England  to 
which  prorating  arrangements  prevailed  and  memoranda  of  limita- 
tions thereon.  I  might  add  that  that  was  taken  from  42  Eed  Line. 
Q.  I  was  just  about  to  ask  you  that.    Was  that  taken  from 

9743  Mr.  Kellogg.  What  exhibit  is  that? 

Mr.  Eosenthal.  Defendants'  Exhibit  121. 
Q.  Was  that  exhibit  made  up  from  the  Eed  Line  Fast  Freight 
Book  No.  42,  the  book  upon  which  Mr.  Schindler  based  his  ''i  sti- 
mony  in  that  connection? — A.  It  was  made  up  from  Eed  Line  Hand- 
book 42,  yes,  sir. 
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Q.  Now  turning  to  Exhibit  121,  you  show  there  a  great  many- 
stations,  running  up  to  600  odd,  do  you  not? — A.  The  total  number 
of  stations  is  646,  as  shown  by  the  statement. 

Q.  And  those  stations  are  stations  taken  from  this  Red  Line  tariff, 
located  in  Maine,  Vermont,  and  New  Hampshire? — A.  Those  three 
States. 

Q.  You  have  on  the  left-hand  margin  of  Exhibit  121  certain  figures 
under  the  title  of  "  Reference  Number  "  ? — A.  Yes,  sir. 

Q.  Please  explain  that. — A.  The  numbers  under  the  heading  "  Ref . 
No."  are  taken  from  reference  numbers  given  on  pages  55  to  68, 
inclusive,  of  the  Red  Line  book  referred  to. 

Q.  And  under  the  head  of  "  Remarks  "  appear  certain  notes,  such 
as  "  Note  66."  What  does  that  refer  to?— A.  They  are  practically 
reference  numbers  also. 

Q.  Taken  from  the  Red  Line  tariff? — A.  From  the  same  pages, 
yes,  sir. 

Q.  Going  back  again  to  your  column  "  Ref.  No.,"  the  very  first 
figures  thereunder  are  "  3-59."    What  does  that  mean? 

Mr.  Kellogg.  I  would  again  like  to  ask  for  copies  of  these  exhibits, 
as  we  furnished  you  ours. 

Q.  What  does  that  mean? — A.  I  am  reading  from  page  55   of 
the  Bed  Line  Book  42.     Opposite  reference  No.  3  I  find  the 

9744    following :    "  For  stations  marked  thus  " 

The  Examinee.  Mr.  Rosenthal,  did  you  observe  the  remark 
of  Mr.  Kellogg  ?     I  think  it  is  entitled  to  a  reply. 

Mr.  Rosenthal.  Yes,  I  observed  it.  I  told  him  to  take  the  origi- 
nals.    Our  copies  are  bound  up. 

Mr.  Kellogg.  The  originals  are  being  used.  I  can  not  use  the 
originals. 

Witness.  Reference  No.  3  (I  am  reading  from  the  book)  states, 
"  For  stations  marked  thus  " 

Q.  No,  no,  you  do  not  understand  my  question. — A.  I  beg  your 
pardon,  sir. 

Q.  I  wish  you  to  explain  generally  what  the  number  "  3-59 " 
means. — A.  The  figures  "  3-59  "  refer  to  certain  rules. 

Q.  The  numbers  under  the  head  "  Ref.  No."  then  refer  to  certain 
rules;  and  where  you  have,  as,  for  example,  Agamenticus,  Maine, 
3-59,  that  means  that  in  determining  what  the  rate  is  to  Agamenticus 
you  must  also  refer  to  rules,  No.  3,  and  rules.  No.  59? — A.  That  is 
correct. 

Q.  As  set  out  in  the  Red  Line  tariff? — A.  That  is  correct. 

Q.  That  is  to  say,  these  rules  are  found  in  that  tariff? — A.  Yes, 
sir. 

Q.  Now,  opposite  Alburgh,  Vermont,  for  example,  the  second  town 
named  on  this  exhibit,  I  find  under  the  head  of  "  Remarks,"  "  Note 
66."  What  does  note  66  ref er  to  ?  Does  it  refer  to  something  within 
the  Red  Line  tariff  No.  42  ?— A.  It  does. 

Q.  And  is  it  in  that  tariff  entitled  "Note  66"?  Is  there 
such    a    note    there? — A.  There    is.      In    the    list    of    explanation 
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9746     of  reference  numbers,  as  given  in  the  body  of  the  tariff,  I  find 
on  page  65  No.  66.     It  does  not  bear  the  prefix  "  Note,"  but  the 
numeral  66. 

Q.  But  your  note  66,  that  is  found  in  this  exhibit  under  the  head 
of  "  Remarks,"  then  refers  to  No.  66  as  found  in  the  Red  Line  tariff 
42? — A.  That  is  correct. 

Q.  On  what  particular  page  of  Red  Line  No.  42  is  66  found?— 
A.  On  page  65. 

Q.  On  page  65  of  Red  Line  tariff  i2.  Now,  do  I  understand  that 
subject  to  whatever  qualifications  may  be  stated  in  the  rules  found 
under  the  head  of  "  Reference  numbers,"  and  subject  to  whatever 
qualification  may  be  found  in  note  66  indicated  under  the  head  of 
"  Remarks,"  all  of  the  towns  set  out  in  this  exhibit  were  subject  to 
a  prorating  arrangement? 

Mr.  Kellogg.  That  is  objected  to  as  incompetent  and  a  conclusion 
of  the  witness.     The  tariff  is  the  best  evidence. 

Mr.  Rosenthal.  I  know,  but  you  gentlemen  did  not  put  the  tariff 
in. 

Mr.  Kellogg.  Wait  a  moment 

Mr.  Rosenthal.  I  beg  your  pardon. 

Mr.  Kellogg.  I  would  like  to  know  what  you  refer  to  as  prorating, 
Prorating  on  what? 

Mr.  Rosenthal.  On  commodities  other  than  oil. 

Mr.  Kellogg.  All  right. 

Witness.  Unless  the  Red  Line  Billing  Book  42  otherwise  provides, 

I  would  have  to — there  are  a  great  many  points  here 

Mr.  Rosenthal.  Now  read  my  question  to  Mr.  Felton,  please. 
9746  The  reporter  read  the  question,  as  follows :  "  Now,  do  I 
understand  that  subject  to  whatever  qualifications  may  be 
stated  in  the  rules  found  under  the  head  of  reference  numbers,  and 
subject  to  whatever  qualification  may  be  found  in  note  66  indicated 
under  the  head  of  "  Remarks,"  all  of  the  towns  set  out  in  this  exhibit 
were  subject  to  a  prorating  arrangement  on  commodities  other  than 
oil?" — A.  I  so  understand. 

Q.  And  you  so  interpret  that  tariff  ? — A.  I  do. 

Q.  Is  it  true,  then,  that  the  New  England  roads  refused  to  prorate 
on  oil,  but  did  prorate  on  all  other  commodities? — A.  You  mean  at 
the  Boston  rate? 

Q.  Yes,  sir. — A.  That  is  not  altogether  true,  as  I  can  determine  it 
from  this  Red  Line  Billing  Book. 

Mr.  Kellogg.  That  is  objected  to  on  the  same  ground,  that  the 
tariff  is  the  best  evidence,  and  that  the  witness  is  not  pretending  to 
state  the  tariff  or  the  substance  of  it,  but  is  drawing  his  conclusions. 

Mr.  Rosenthal.  I  do  not  want  to  offer  the  whole  of  Red  Line  tariff 
42  in  evidence 

Mr.  Kellogg.  Oh,  I  do  not  want  it,  but  if  he  will  point  out^ 


Mr.  Rosenthal.  IJecause  Mr.  Schindler  testified  to  it  without  offer- 
ing it;  for  the  same  reason  we  do  not  want  to  encumber  the  record. 
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Mr.  Kellogg.  I  am  not  going  to  ask  you  to  do  that  at  all.  I  just 
want  him  to  be  as  reasonably  specific  as  possible. 

9747  Mr.  Eosenthal.  I  have  no  objection  to  this,  that  if  that 
tariff  should  be  desired  in  the  course  of  the  argument  it  may 

be  used  by  you  or  may  be  used  by  us,  whether  it  is  in  or  whether  it  is 
not  in. 

Mr.  Kellogg.  There  is  no  objection  to  that.  As  far  as  we  are  con- 
cerned, we  consent  to  that. 

Mr.  EosENTHAL.  But  I  think  when  I  get  the  whole  of  the  exhibit 
in  you  will  see  that  I  have  specifically  referred  to  everything  in  that 
tariff  that  we  use. 

Q.  What  is  defendants'  Exhibit  121-A?— A.  Defendants'  Exhibit 
121- A  is  a  statement  of  restrictions  enumerated  by  the  Eed  Line  East- 
bound  Fast  Freight  Billing  Book  in  the  application  of  Boston  rates 
to  points  named  in  Maine,  New  Hampshire,  and  Vermont. 

Q.  What  relation  has  it  to  Exhibit  121  ?— A.  They  must  be  used 
together. 

Q.  That  is  to  say,  you  set  out  verbatim  in  defendants'  Exhibit 
121-A  the  various  rules  that  you  refer  .to  in  121  under  the  head  of 
"  Eef erence  numbers  ?  " — A.  That  is  correct. 

Q.  And  from  what  were  those  rules  taken? — A.  Those  rules  were 
taken  from  the  rules  shown  in  the  Eed  Line  Billing  Book  under  dis- 
cussion. 

Mr.  Maettn.  No.  42. 

Q.  Do  you  also  set  out  the  note  66 A.  I  do. 

Q.  In  Exhibit  121-A?— A.  Yes,  sir. 

Q.  And  was  that  taken  from  the  Eed  Line  Book  verbatim  ? — A.  It 
was. 

9748  Q.  So  that  defendants'  Exhibit  121  contains  all  of  the  rules 
and  all  of  the  notes  that  in  any  wise  tend  to  qualify  the  rates 

to  the  particular  towns  that  are  designated  in  121? — A.  You  mean 
121-A  ?     121-A  contains  the  rules ;  yes,  sir. 

Mr.  EosENTHAL.  I  offer  in  evidence  defendants'  Exhibit  121  and 
defendants'  Exhibit  121-A. 

Mr.  KJELLOGG.  Let  me  see  if  I  understand  you,  Mr.  Felton;  121  is 
the  list  of  towns  to  which  the  New  England  roads  prorate  with  the 
western  roads,  or  roads  west  of  New  England  ? — ^A.  As  shown  in  this 
book;  yes,  sir. 

Mr.  Kellogg.  And  121-A  is  the  rules  and  limitations  indicated  in 
121  by  the  number  "  Note  66  "  or  reference  numbers,  is  it  ? 

A.  Yes,  sir. 

Mr.  Kellogg.  And  the  commodities  which  these  prorating  arrange- 
ments refer  to  were  other  than  petroleum? 

A.  Some  of  those  applied  to  petroleum  and  other  articles.  You 
will  see  reference  "  5  "  in  some  places. 

Mr.  Kellogg.  That  is  what  I  do  not  understand.  What  did  you 
mean  in  your  answer  to  Mr.  Eosenthal  by  "  other  than  petroleum  ?  " 
That  these  rates  apply  to  other  than  petroleum  ? 
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A.  In  some  cases  they  apply  to  petroleum  and  other  things,  and  in 
some  cases  they  do  not  apply  to  petroleum  by  the  elimination  of  rule  5. 

Mr.  Kellogg.  Except  where  No.  5  appears  opposite  the  town  there 
is  no  prorating  on  oil? 

A.  That  is  right. 

Mr.  Kellogg.  I  understand  it. 

9749  Q.  As  I  understand,  Mr.  Felton,  you  have  selected  from  Eed 
Line  Tariff  No.  42  all  of  the  New  England  towns  that  you  were 

able  to  find  in  that  tariff,  and  have  excluded  from  this  exhibit  towns 
other  than  New  England  towns  ? — A.  I  have  excluded  all  towns  other 
than  those  in  Vermont,  New  Hampshire,  and  Maine. 

Q.  But  all  of  the  towns  that  you  have  named  are  towns  that  are 
found  in  Eed  Line  eastbound  billing  instructions  No.  42  ?— A.  That 
is  correct. 

Q.  And  the  references  are  just  as  given  in  that  tariff?— A.  The 
statement  was  very  carefully  compiled  under  my  instructions.  I  did 
not  do  the  work  myself. 

Q.  Have  you  examined  the  table  set  out  on  page  143  of  the  petition 
filed  in  this  case  ? — A.  I  have.- 

Q.  That  table  generally  purports  to  show  the  alleged  secret  rate 
obtained  by  the  Standard  Oil  Company  between  Burlington  and  the 
points  named  and  the  second-class  rate,  which  presumably  was  paid 
by  companies  other  than  the  Standard  Oil  Company,  does  it  not?— 
A.  That  is  correct. 

Q.  Have  you  analyzed  that  statement? — A.  I  have  looked  it  over 
quite  carefully. 

Q.  Have  you  any  tariff  which  made  a  rate  from  Bradford,  Pennsyl- 
vania, to  points  on  the  Central  Vermont  and  Rutland  road  during  the 
period  of  time  from  1897,  say,  on  to  1906  or  1907? — A.  There  was 
such  a  tariff.    I  do  not  recall  the  particular  year  as  you  set  it  forth. 

Q.  I  show  you  I.  C.  C.  No.  262,  with  supplements,  of  the 
B.,  E.  and  P.    What  is  that  tariff,  generally  speaking?— 

9750  A.  I.  C.  C.  No.  262,  joint  tariff  No.  A-32,  states  that  it  super- 
sedes eastbound  billing  list  No.  1,  dated  September  1,  1889. 

Tariff  I.  C.  C.  No.  262  was  issued  by  the  Buffalo,  Rochester  and  Pitts- 
burg Railroad  Company  in  connection  with  various  other  roads, 
among  which  I  find  the  Boston  and  Maine,  Central  Vermont,  Maine 
Central,  Rutland  Railroad,  and  other  railroads. 

Q.  Down  to  what  period  of  time  do  the  supplements  come?— 
A.  May  I  explain  this  tariff  just  a  trifle  more? 

Q.  Certainly. — A.  In  the  middle  of  the  page  it  states  it  is  the 
basis  for  eastbound  rates  to  points  on  the  roads  shown  on  the  first 
sheet.  It  was  issued  December  22,  1896 ;  took  effect  January  1,  1897. 
This  tariff  does  not  name  rates,  being,  as  stated  on  its  first  page,  a 
basis  for  rates.  It  shows,  for  example,  that  Amherst,  Massachusetts, 
takes  Boston  rates.  Effective  the  same  date  as  the  original  tariff- 
namely,  January  1,  1897 — Supplement  No.  1  to  said  tariff  was  issued 
providing  for  the  rates  themselves. 
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Q.  How  long  did  that  tariff  remain  in  effect? — A.  That  tariff, 
together  with  the  supplements  I  have,  was  received  by  me  from  the 
Buffalo,  Rochester  and  Pittsburg  road  as  being  in  effect  December  3, 
1907.  I  will  say,  if  you  please,  that  the  supplements  qualify,  in  some 
respects,  the  original  tariff  and  the  original  supplement. 

Q.  What  is  Supplement  No.  9,  and  when  did  that  become 
effective  ? — A.  Supplement  No.  9  became  effective  November  14, 1899. 

Q.  And  remained  effective  how  long? — A.  It  was  received  by  me 
from  the  B.,  E.  and  P.  road  as  being  in  effect  December  3, 1907. 

Q.  Using  I.  C.  C.  262,  the  tariff  that  you  have  before  you  of 

9751  the  Buffalo,  Rochester  and  Pittsburg  Railroad,  and  supple- 
ment No.  9,  being  the  supplement  to  that  tariff,  which  was 

effective  from  November  14,  1899,  until  1907,  what  do  you  find  (if 
you  find  anything  upon  the  subject)  was  the  rate  per  hundred  in  less 
than  carload  lots  on  petroleum  from  Bradford,  Pennsylvania,  to 
points  named  therein  ? 

Mr.  Kellogg.  I  object,  unless  the  witness  reads  the  part  of  the 
tariff  that  particularly  names  the  rate. 

A.  I  will  give  that.    Hand  me  that  classification,  please. 

Q.  First  answer  my  question  generally,  and  then  point  out  specif- 
ically for  Mr.  Kellogg's  benefit  the  basis  of  your  answer. — A.  To 
points  taking  the  Boston  rates  the  rate  was  33  cents  per  100  pounds. 

Q.  How  do  you  determine  that? — A.  The  original  tariff.  No.  262, 
states  that  the  rates  provided  for  therein  will  be  subject  to  the  official 
classification.  I  have  before  me  a  copy  of  the  official  classification 
dated  May  15,  1899,  two  years  after  the  date  of  the  tariff.  I  am 
unable  to  find  an  earlier  copy  of  the  official  classification.  I  would 
like  to  change  that  date  to  read  February  1, 1899,  instead  of  May  15. 

Q.  But  the  classification  that  was  in  effect  at  the  time  that  supple- 
ment No.  9  was  issued  ? 

Mr.  Marttn.  In  November,  1899. 

A.  That  classification  was  in  effect  at  the  time  that  supplement 
No.  9  was  issued. 

Q.  Now  point  out  just  how  you  make  the  33-cent  rate. — A.  On 
page  88  of  that  classification  I  find  the  following :  "  Oil,  petro- 

9752  leum,  kerosene,  carbon,  mineral  or  coal ;  benzine,  benzole,  gaso- 
line, and  naphtha  in  wood,  3  "  (in  a  column  under  the  heading 

"  L.  C.  L.,"  meaning  that  it  took  third-class  rate  in  less  than  carload 
quantities). 

Q.  And  what  do  you  find  the  third-class  rate  to  be  ? — A.  And  I  find 
in  supplement  9  that  the  third-class  rate  to  points  taking  Boston  rates 
from  all  points  on  the  Buffalo,  Rochester  and  Pittsburg  road,  Char- 
lotte, New  York,  to  Lindsey,  Pennsylvania,  both  inclusive,  including 
Bradford,  Pennsylvania,  was  33  cents  per  100  pounds. 

Q.  And  how  do  you  determine  what  points  took  the  Boston  rates  ? — 
A.  By  reference  to  the  original  tariff. 

Q.  And  what  is  there  that  indicates  that? — A.  There  is  a  list  of 
stations  in  New  England— — 
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Q.  Enumerated  in  the  original  tariff?— A.  There  is  a  list  of  sta- 
tions in  the  original  tariff  showing  the  State  in  which  they  are  lo- 
cated, the  railroads  on  which  they  are  located,  and  the  rates  that  they 
take. 

Q.  What  do  you  mean  by  the  original  tariff  ?— A.  I.  C.  C.  No.  262 

is  what  I  mean. 

Q.  Of  the  Buffalo,  Rochester  and  Pittsburg  ?— A.  Yes,  sir. 

Q.  Are  those  towns  that  are  thus  specifically  named  the  towns  that 
take  the  Boston  rate,  as  shown  by  that  tariff?— A.  Where  the  tariff 
so  provides. 

Q.  Well,  does  the  tariff  so  provide  with  respect  to  towns  which  it 
enumerates? — A.  It  does  to  a  great  many.     Some  towns  take  New 
York  rates,  some  Boston,  some  Portland,  some  Utica,  some  Oswego. 
Q.  But  that  is  all  indicated  upon  the  tariff,  as  the  cass 

9753  may  be? — A.  That  is  all  plainly  indicated  on  the  tariff. 

Q.  Now,  taking  the  tariffs  in  that  way,  you  find,  as  I  under- 
stand, that  the  rate  on  petroleum  from  Bradford,  Pennsylvania,  to 
points  in  New  England  taking  the  Boston  rate  named  in  that  tariff, 
the  rate  was  33  cents  per  100  pounds  on  less  than  carload  lots  from  1899 
to  1907? — A.  Generally  speaking,  that  is  true.  There  were  some 
qualifications  governed  by  succeeding  supplements. 

Q.  Do  those  qualifications  affect  the  general  statement  to  any  de- 
gree whatever,  so  far  as  the  Rutland  road  is  concerned? — A.  I  read 
as  follows  from  supplement  No.  12  to  I.  C.  C.  No.  262,  taking  effect 
February  15,  1900 :  "  The  application  of  the  above-named  tariff  "— 
namely,  I.  C.  C.  No.  262 — "  to  points  on  the  following  roads  is  hereby 
withdrawn  and  canceled." 

Q.  And  what  roads  are  named? — A.  Bennington  and  Rutland, 
Boston  and  Maine,  Central  Vermont,  Maine  Central,  Montpelier  and 
Wells  River,  Portland  and  Rochester,  Portland  and  Rumford  Falls, 
Rutland  Railroad,  St.  Johnsbury  and  Lake  Champlain  Railroad. 
"  Hereafter  rates  will  be  made  on  combination  of  locals." 

Q.  How  long  did  that  supplement  remain  effective  ? — A.  This  sup- 
plement is  on  general  merchandise;  therefore  covers  all  classes  of 
traffic  destined  to  points  on  those  roads. 

Mr.  Kellogg.  Including  oil? 

Witness.  Includes  everything.  This  is  not  an  oil  tariff.  It  is  a  gen- 
eral merchandise  tariff.  The  supplement  I  have  just  been  reading 
from  took  effect  on  February  15,  1900.     On  March  9,  1900, 

9754  less  than  a  month  afterwards,  supplement  No.  13  to  I.  C.  0. 
No.  202  was  issued.     This  supplement  also  applies  on  general 

merchandise.  I  am  now  reading  from  the  supplement :  "  The  appli- 
cation of  the  above-mentioned  tariff  to  points  on  the  following  roads 
is  hereby  restored:  Bennington  and  Rutland  Railroad,  Boston  and 
Maine  Railroad  (taking  Boston  and  Exeter  divisions),  Portland  and 
Rochester  Railroad,  Rutland  Railroad."  Then  appears,  in  large 
type,  the  word  "Addition,"  and  under  that  word  "Addition  "  appears 
"  Burlington,  Vermont,"  as  located  on  the  Rutland  Railroad  and 
as  taking  Boston  rates  and  Fitchburg  divisions.     On  January  8, 
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1901,  supplement  No.  15  to  I.  C.  C.  No.  262  took  effect.  This  supple- 
ment also  applies  on  general  merchandise  and  was  issued  for  the 
purpose  of  making  the  following  additions. 

Mr.  Kellogg.  I  object  to  his  stating  what  the  purpose  of  it  was. 
Please  state  what  it  is. 

Witness.  Yes,  sir.  I  will  cut  that  out.  I  thought  I  was  making 
that  just  straight,  Mr.  Kellogg.  This  supplement  applies  on  general 
merchandise,  and  under  the  word  "Additions  "  are  the  following : 
Five  columns,  the  first  one  of  which  is  headed  "  Station,"  the  second 
"  State,"  the  third  "  Eailroad,"  the  fourth  "  Eates,"  the  fifth  "  Di- 
visions." Under  the  head  "  Station  "  appears  "Alburgh,  Grand  Isle, 
Isle  La  Motte,  North  Hero,  South  Hero,  Vermont,  and  Noyan  Junc- 
tion, P.  Q.,  all  as  being  located  on  the  Rutland  Railroad  and  all  as 
taking  Boston  rates  and  Fitchburg  divisions.  Some  other  supple- 
ments were  issued  to  the  tariff,  but  they  do  not  appear  to  have  any 
bearing  on  the  subject. 

Q.  Have  you  set  out  in  any  exhibit  a  town  named  in  that  tariff 
as  taking  the  Boston  rate? — A.  I  think  there  is  one. 

9755  Q.  Does  that  tariff  set  out  by  name  the  various  towns  on 
those  different  roads  that  take  the  Boston  rate  ? — A.  It  does. 

Q.  What  is  defendants'  Exhibit  122?— A.  Defendants'  Exhibit  122 
is  a  table  showing  comparative  cost  of  transportation  in  cents  per  100 
pounds  from  Olean,  Bradford,  and  New  York  Harbor  to  various 
points  on  the  Rutland  Railroad  in  Vermont. 

Q.  That  is,  the  towns  named  in  Exhibit  122  are  towns  located  on 
the  Rutland  Railroad  in  the  State  of  Vermont  ? — A.  That  is  the  way 
the  statement  reads ;  yes,  sir. 

Q.  Under  the  head  of  "  Bradford  "  in  Exhibit  122  you  show  the 
rate  to  be  33  cents  per  100  pounds — from  Bradford  to  these  stations 
named,  located  on  the  Rutland  Railroad,  do  you? — A.  That  is 
correct. 

Q.  And  you  get  that  rate  of  33  cents  from  Bradford  to  those  towns 
from  the  tariffs  that  you  have  just  named  and  which  you  have  had 
before  you  and  which  Mr.  Schindler  now  has  before  him  ? — A.  That 
is  correct. 

Q.  That  is,  the  I.  C.  C.  262  of  the  B.,  R.  and  P.,  together  with  the 
supplements  that  you  indicated? — A.  Yes,  sir. 

Q.  Nos.  1  and  9. — A.  That  is  fully  set  forth,  may  I  say,  under 
paragraph  2  on  the  second  page  of  the  exhibit. 

Q.  And  are  these  towns  so  listed  on  defendants'  Exhibit  122  towns 
which  take  Boston  rates  under  the  tariffs  that  I  have  just  named? — 
A.  I  would  have  to  look  at  that  exhibit.  I  do  not  understand 
whether  that  exhibit  says  Boston  rates — I  mean  the  petition.  Please 
give  me  that  question  again. 

(The  question  was  read  by  the  reporter.) 

9756  A.  That  is  correct. 

Q.  So  that  the  rate  from  Bradford  to  these  towns  so  listed 
you  find  to  be  33  cents  from  the  tariffs  just  in.     Take  the  column 
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under  the  head  of  "  New  York  Harbor."  You  give  the  rates  per  100 
pounds  there,  as  I  understand,  in  Exhibit  122,  from  New  York 
Harbor  to  these  various  towns  set  out,  located  on  the  Rutland  road?- 
A.  That  is  correct. 

Q.  Will  you  please  tell  us  how  you  arrived  at  the  rates  from  New 
York  Harbor  to  these  towns,  as  set  out  in  this  exhibit  ?— A.  The  rate 
by  water  from  New  York  Harbor  to  Burlington  was  6|  cents  per  100 
pounds.  I  have  added  to  that  2|  cents  per  100  pounds  for  the  wharf- 
age at  Burlington,  and  have  added  to  that  the  second-class  rate  out 
of  Burlington  shown  in  Rutland  Railroad  tariff  I.  C.  C  421,  effective 
December  10,  1900. 

Q.  And  continuing  in  effect  until  when?— A.  I  understand  that 
tariff  is  still  in  effect,  as  far  as  I  know. 

Q.  The  2J-cent  wharfage  rate  includes  also  the  transfer  from  the 
wharf  to  the  cars,  does  it  not  ? — A.  Yes,  sir. 

Q.  Where  did  you  get  that  rate  from? — A.  I  got  that  from  river 
men  and  handlers  of  water  goods  located  both  at  New  York  and  at 
Burlington. 

Q.  So  that  has  been  the  prevailing  wharfage  and  transfer  rate 
during  the  years  in  question  ? — A.  I  so  understand ;  yes,  sir. 

Mr.  Rosenthal.  I  will  say  to  counsel  for  the  Goverrunent  that 

when  we  get  back  to  New  York  we  will  call  certain  witnesses 

9757    by  whom  we  will  make  exact  legal  proof  of  the  water  rate 

from  New  York  to  Burlington  and  the  wharfage  rates  just 

now   testified   to   by   Mr.    Felton.     His    information   upon   that  is 

secondary. 

Q.  And  where  did  you  get  the  water  rate  from  New  York  Harbor 
to  Burlington? — A.  I  obtained  that  from  a  river  man  who  handles 
considerable  traffic  of  all  kinds  from  New  York  Harbor  direct  to 
Burlington. 

Q.  Take  the  very  first  town  named  in  Exhibit  122,  Alburgh.  As 
I  understand  you,  then,  you  take  the  water  rate  of  6J  cents  from  New 
York  Harbor  to  Burlington ;  you  add  to  that  2|  cents  wharfage  and 
transfer  charges,  and  you  add  to  that  the  second  class  rate  on  the 
Rutland  Road  from  Burlington  to  Alburgh  ? — A.  That  is  correct. 

Q.  Is  petroleum  in  the  second  class  ? — A.  It  was  made  second  class 
by  an  exception  sheet  to  the  Official  Classification  issued  by  the  Eut- 
land  Railroad. 

Q.  When  ? — A.  This  one  I  have,  which  seems  to  have  been  the  only 
one  I  could  get  hold  of,  was  December  1903. 

Q.  At  all  events  the  Government  in  this  exhibit,  found  on  page 
143  of  the  petition,  has  treated  petroleum  as  being  in  the  second 
class? — A.  Yes,  sir. 

Q.  And  we  adopt  their  treatment  of  it  in  that  regard? — A.  Yes, 
sir. 

Q.  So  that  from  1899  to  1907  it  was  possible  to  ship  petroleum 
from  New  York  Harbor  to  Alburgh,  Vermont,  via  an  all  water  route 
at  27^  cents  a  hundred? — A.  All  water  to  Burlington. 
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Q.  And  by  rail  from  Burlington  on^— A.  That  is  the  in- 

9758  formation  I  have  obtained  from  the  men  who  handle  the 
business. 

Q.  And  these  other  rates  that  are  set  down  opposite  the  towns- 
named  on  Exhibit  122,  under  the  head  of  New  York  Harbor,  are 
explained  by  you  in  the  same  way  that  you  have  explained  the  Al- 
burgh  rate  <* — A.  That  statement  was  compiled  under  my  instructions 
on  those  same  rules. 

Q.  JSTow,  the  last  right-hand  column,  under  the  head  of  "  Olean," 
means  what?— A.  That  shows  the  cost  of  getting  a  shipment  from 
Olean  to  Alburgh,  for  example,  the  first  station. 

Q.  Via  what  route?     From  Olean  to  Eochester A.  I  was  going 

to  say  that  the  computation  as  to  the  through  rates  under  the  head- 
ing Olean  is  made  via  Burlingon,  Kutland,  or  Bellows  Falls  as  the 
letters  "  B.  E."  or  "  B.  F."  follow  the  numerals  under  that  heading.    ' 

Mr.  Kellogg.  What  tariffs  ? 

Witness.  Are  made  by  taking  the  combination  of  locals,  for  ex- 
ample, from  Olean  to  Burlington. 
I     Mr.  EoSENTHAL.  I  will  develop  that  in  just  a  minute. 

Q.  "  B,"  opposite  the  figures  "  42.8,"  stands  for  Burlington,  does 
it?— A.  That  is  true. 

Q.  And  "  E,"  wherever  it  appears,  stands  for  what  ? — A.  Eutland. 

Q.  And  the  letters  "  B.  F.,"  wherever  they  appear,  stand  for 
what?— A.  Bellows  Falls. 

Q.  These  were  the  three  towns  that  were  selected  by  the  Govern- 
ment in  the  exhibits  which  they  have  put  in  evidence? — A.  I  so 
understand. 

Q.  Now,  how  did  you  get  the  rate  from  Olean  to  Alburgh, 

9759  as  shown  on  defendants'  Exhibit  122? — A.  I  took  the  rate  of 
9  cents  a  barrel — the  equivalent  is  2.8  a  hundred  from  Olean 

to  Eochester — the  rate  of  9  cents  a  hundred  pounds  from  Eochester 
to  Norwood  and  $23  per  car  from  Norwood  to  Burlington. 

Q.  That  is,  you  took  the  same  rate  which  the  Government's  proof 
in  this  case  shows  the  products  of  the  Standard  Oil  Company  were 
shipped  under? — A.  I  took  the  same  combination  of  rates;  yes,  sir. 

Q.  That  is  what  I  mean. 

Mr.  Kjillogg.  Go  ahead  and  state  it.  You  took  the  $23  rate.  That 
is  how  many  cents  a  hundred  ? 

Mr.  EosENTHAL.  That  is  all  computed,  Mr.  Kellogg,  in  Exhibit 
120,  which  we  have  already  put  in. 

Q.  In  order  to  get  the  hundredweight  rate  from  Olean  to  Alburgh 
you  computed  it  as  shown  on  defendants'  Exhibit  120? — A.  That  is 
correct. 

Mr.  Kellogg.  That  would  make  27  cents  from  Burlington  to  Al- 
burgh ? 

Mr.  EoSENTHAL.    No. 

Mr.  Kellogg.  From  Burlington  to  Alburgh  would  make  27  cents? 
Mr.  EoSENTHAL.  I  will  show  that  now. 

32555— VOL  14—08 5 


1650  FELTON. 

Q.  How  did  you  get  the  rate,  then,  from  Burlington  to  Alburgh?- 
A.  I  added  half  a  cent  per  gallon,  or  8  cents  per  100  pounds,  for  the 
cost  of  maintaining  and  handling  the  bulk  station  at  Burlington,  as 
an  actual  element  of  cost;  and  I  then  added  the  second  class  rate  from 
Burlington  to  Alburgh,  as  shown  in  the  same  Rutland  Eailroad 

tariff  421. 
97G0        Mr.  Kellogg.  How  much  was  it>— that  is  what  I  asked  you— 
how  much  a  hundred  pounds? 

Witness.  I  will  tell  you,  sir  [after  referring  to  papers  and  figur- 
ing].    The  second  class  rate  from  Burlington  to  Alburgh  is  19  cents. 

Mr.  Kellogg.  As  a  matter  of  fact  your  rate  was  10  cents,  wasn't  it? 

Mr.  Eosenthal.  Wait  a  minute.  I  am  showing  how  he  got  this 
rate. 

Mr.  Kellogg.  I  am  showing  it  is  not  correct.  You  don't  pretend 
you  made  any  shipments  on  that  rate,  do  you  ? 

Mr.  Eosenthal.  He  is  testifying  to  what  the  rate  was. 

Mr.  Ejellogg.  Well,  it  was  not.     It  was  10  cents. 

Mr.  Eosenthal.  It  was  not.     You  say  it  was  and  we  say  it  was  not, 

Mr.  Kellogg.  He  has  not  said  it  was  not  10  cents  yet.  That  is 
what  I  asked  him,  if  it  was  not  10  cents  from  Burlington  to  Alburgh, 

Witness.  I  am  talking  about  a  shipment  made  over  the  Eutland 
road. 

Mr.  Kellogg.  Did  you  ever  ship  anything  over  any  tariff  of  that 
kind? 

Mr.  Eosenthal.  Wait  a  minute. 

Q.  Where  did  you  get  the  8  cents  per  hundredweight  or  one-half 

cent  per  gallon  which  you  add  to  the  cost  of  that  transportation,  and 

why  do  you  so  add  that? — A.  I  add  that  as  an  actual  element 

9761     of  cost  in  getting  the  business  from  Olean  to  Alburgh  by  virtue 

of  the  maintenance  of  a  tank  station  at  Burlington. 

Q.  Do  you  break  bulk  at  Burlington  in  the  shipments  that  are  made 
from  Olean  to  Alburgh? — ^A.  Carload  shipments  are  made  from 
Olean  to  Burlington,  and  then  broken  bulk,  and  reloaded  into  barrels 
and  made  out  in  less  than  carload  lots  to  a  great  many  points  in 
Vermont. 

Mr.  Kellogg.  From  Alburgh  ? 

Witness.  I  understand  Alburgh  takes  less  than  carload  shipments. 

Mr.  Kellogg.  Tank  station,  isn't  it? 

Witness.  I  don't  know,  sir. 

Q.  From  whom  did  you  get  the  cost  of  the  maintenance  of  your 
Burlington  station? — ^A.  From  the  manager  of  the  Burlington  sta- 
tion. 

Q.  I  mean  from  whom  did  you  get  the  figures  tending  to  show  or 
showing  that  the  cost  of  breaking  bulk  in  the  way  that  you  have  de- 
scribed was  8  cents  per  hundredweight  ? — A.  From  the  manager  at 
Burlington. 

(A  recess  was  here  taken  until  2  o'clock  p.  m.,  at  which  time  the 
«xamination  was  resumed.) 
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Mr.  EosENTHAL.  Mr.  Felton,  I  have  advised  counsel  on  the  other 
side  that  I  have  struck  out  from  defendants'  Exhibit  122  the  town  of 
Alburgh.  It  should  not  have  been  in  that  exhibit.  It  is  in  the  next 
exhibit  that  V7e  shall  offer. 

Q.  I  think  you  have  explained  now  fully,  have  you  not,  everything 
that  there  is  on  Exhibit  122  ? — ^A.  Yes,  sir. 

9762  Mr.  Rosenthal.  I  offer  in  evidence  defendants'  Exhibit  122. 

By  Mr.  Kellogg: 

Q.  The  second  column,  the  Bradford  rates,  33  cents,  are  less  than 
carload  and  carload  rates  both,  are  they? — ^A.  They  apply  on  both; 
yes,  sir;  under  the  classification. 

Q.  The  third  column  is  less  than  carloads  from  Burlington  to  sta- 
tions named  in  the  first  column  ? — A.  Yes,  sir. 

Q.  Or  from  Rutland  or  Bellows  Falls,  as  indicated  by  the  let- 
ter?— ^A.  Yes,  sir. 

Q.  In  other  words,  from  the  distributing  point  of  Burlington, 
Rutland,  or  Bellows  Falls  the  rates  named  in  the  third  column  are 
less  than  carload  rates  ? — A.  Yes,  sir. 

Q.  On  second  class  commodities? — A.  Yes,  sir. 

By  Mr.  Rosenthal  : 
Q.  Do  you  know  whether  the  towns  indicated  on  Exhibit  122  are 
supplied  from  Burlington  in  less  than  carload  lots? — A.  I  under- 
stand that  a  great  many  of  them  are  not  so-called  tank  stations,  tak- 
ing L.  C.  L.  shipments  only. 

By  Mr.  Kellogg  : 
Q.  Now,  Mr.  Felton,  you  understand  that  they  are  not  tank  sta- 
tions ? — A.  A  great  many  of  them. 

Q.  What  I  wish  you  to  procure,  if  you  have  not  now  got  it,  is 
whether  you  did,  during  the  years  1904,  1905,  and  1906,  actually  ship 
on  those  rates  from  Burlington,  Bellows  Falls,  and  Rutland? — A.  I 
will  get  that  information,  sir. 

Q.  Or  whether  the  oil  went  to  those  stations  by  tank  wagons 

9763  from  other  places? — A.  Yes,  sir. 

Q.  Or  by  other  rates? — A.  Yes,  sir. 

Q.  I  want  to  know  the  exact  shipments  and  how  the  shipments  were 
made  and  the  rates  they  paid,  if  you  will  inform  yourself  on  that  sub- 
ject.— A.  I  will  do  that,  sir.  We  have  an  extra  copy  of  that,  Mr. 
Rosenthal? 

Mr.  Rosenthal.  Oh,  yes ;  we  have  it  in  our  briefs. 

Witness.  It  may  take  some  time  to  get  that,  Mr.  Kellogg,  but  I 
will  get  it  before  we  finish. 

Mr.  Kellogg.  That  information  to  include  the  carload  rates  from 
those  terminal  points,  if  they  use  a  carload. 

Witness.  I  will  do  that,  sir. 

Mr.  Kellogg.  And  do  you  know  whether  the  Standard  Oil  Com- 
pany did  actually  ship  by  water  to  Burlington  as  indicated  in  this 
first  column.  New  York  Harbor  ? 
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Witness.  The  Standard  Oil  Company  did  make  some  shipments 
by  water  to  Burlington. 
Mr.  Kellogg.  Will  you  procure  the  information  as  to  those  also  ? 
Witness.  I  will. 

By  Mr.  Eosenthal: 
Q.  Defendants'  Exhibit  123  is  what "( — A.  Table  showing  compara- 
tive cost  of  transportation  in  cents  per  100  pounds  from  Olean,  Brad- 
ford, and  New  York  Harbor  to  various  points  on  the  Central  Vermont 
Railway  in  Vermont. 

Q.  Now,  that  is  made  up  in  precisely  the  same  way  that  defendants' 
Exhibit  122  is  made  up,  excepting  with  respect  to  the  rates 

9764  under  the  head  of  Olean,  is  it  not  ? — A.  That  is  true. 

Q.  And  how  do  you  get  the  rate  that  is  indicated  under  the 
head  of  "  Olean?"  Let  me  ask  a  leading  question.  I  think  there  will 
be  no  objection  to  it.  Do  you  take  the  9-cent  a  barrel  rate  from  Olean 
to  Rochester,  the  9-cent  a  hundredweight  from  Rochester  to  Norwood, 
and  the  $23  per  car  rate  from  Norwood  to  Burlington,  and  then  from 
Burlington  to  destination  named  on  Exhibit  123,  the  alleged  secret 
rate  set  out  on  page  143  of  the  Government's  petition  ? — A.  That  is 
correct,  with  the  additional  charge  of  8  cents  per  100  pounds,  the  cost 
of  handling  at  Burlington. 

Q.  The  additional  bulk-breaking  charge  of  8  cents  per  100  pounds, 
as  you  have  heretofore  explained  ? — A.  Yes,  sir. 

Q.  Due  to  the  rehandling  at  Burlington? — A.  Yes. 

Q.  Defendants'  Exhibit  123  shows  that  the  Bradford  rate  on  the 
Central  of  Vermont  was  in  force  but  a  few  months,  does  it  not,  under 
rule  2  of  that  exhibit  ? — A.  That  is  correct. 

Q.  In  1899  ?— A.  I  would  like  to  see  the  data. 

(Witness  refers  to  the  exhibit.) 

Q.  Is  that  correct? — A.  Yes,  that  is  correct.  Supplement  No.  9 
cancels  rates  to  points  on  the  Central  Vermont. 

Q.  And  when  that  1899  tariff  was  canceled  by  the  Central  of  Ver- 
mont, prorating  then  stopped  on  the  Central  of  Vermont  by  virtue 
of  that  cancellation  at  that  time  ? — A.  That  is  true,  and  according  to 

the  supplement 

Q.  As  to  all  commodities  ? — A.  As  to  all  commodities. 

9765  Q.  Now,  there  is  no  question  about  that,  is  there?     It  was 
not  merely  a  stopping  of  prorating  with  respect  to  petroleum; 

it  was  a  stopping  of  prorating  with  respect  to  all  merchandise?— A. 
General  merchandise. 

Q.  Including  petroleum? — A.  Yes,  sir. 

Q.  Do  you  know  when  the  Central  of  Vermont  became  part  of  the 
Grand  Trunk  System  ? — A.  I  had  the  information,  but  it  has  slipped 
my  mind.     It  was  sometime  along  in  1902  or  1904. 

Q.  It  was  in  1899,  Mr.  Felton. — A.  I  ascertained  the  fact  from 
some  railroad  manual,  but  the  exact  date  has  slipped  my  mind. 

Q.  Poor's  Manual  shows  that  it  was  in  1899. — A.  Yes,  sir. 
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Q.  And  it  was  after  the  Vermont  Central  became  part  of  the  Grand 
Trunk  System  that  it  stopped  prorating  with  other  roads? — A.  I 
can't  say  how  far  they  stopped  prorating  with  other  roads,  but  the 
supplement  to  B.  E.  and  P.  tariff  I.  C.  C.  No.  262  was  issued  sub- 
sequent to  the  operating  control  of  the  Central  Vermont  by  the  Grand 
Trunk  System. 

Q.  Does  the  Grand  Trunk  run  to  Toledo?— A.  They  have  a  line 
out  of  Toledo;  yes,  sir. 

Q.  So  that  after  the  Vermont  Central  became  part  of  the  Grand 
Trunk  System,  petroleum  could  be  hauled  from  Toledo  to  Vermont 
points  reached  by  the  Vermont  Central  entirely  over  the  Grand 
Trunk  System  ? — A.  That  is  true,  considering  that  the  Vermont  Cen- 
tral was  part  of  the  Grand  Trunk  System. 

Q.  Have  you  any  tariff  showing  the  application  of  Boston 

9766  rates  from  Toledo  to  all  points  on  the  Central  Vermont  Rail- 
way?— -A.  I  have. 

Q.  Will  you  give  us  the  number  of  that  tariff  and  the  date  when 
Boston  rates  were  applied  by  the  Grand  Trunk  road  from  Toledo 
to  all  Central  Vermont  points? — A.  I  have  a  tariff  right  here  in  my 
hand  that  named  Boston  rates  from  Toledo  to  points  on  the  Central 
Vermont. 

Q.  Describe  it  by  its  I.  C.  C.  number  and  the  name  of  the  road 
issuing  it. — ^A.  It  was  issued  by  the  Grand  Trunk  System.  Its  num- 
ber is  I.  C.  C.  A-944. 

Q.  Issued  when  and  effective  when  ? — A.  It  was  issued  December  7, 
1904,  effective  December  12,  1904. 

Q.  Does  that  tariff  apply  Boston  rates  from  Toledo  to  all  points 
on  the  Vermont  Central  road;  and,  if  so,  point  out  in  what  way  it 
does  it? — A.  It  does  in  connection  with  documents  to  which  the  tariff 
refers. 

Q.  What  documents? — A.  This  tariff  is  a  tariff  issued  by  the  Grand 
Trunk  Railway  System  and  Detroit  and  Toledo  Shore  Line  Railroad 
in  connection  with  a  number  of  railroads  shown  on  the  front  page, 
including  the  Central  Vermont.  It  enumerates  some  24  or  25  roads, 
including  the  Central  Vermont,  and  then  adds:  "And  connections 
as  specified  in  the  following  Agents'  Guides  and  Billing  Lists."  I 
will  refer  to  one  of  the  billing  lists  a  little  later.  On  the  second  page 
of  the  tariff  I  find  this  heading :  "  From  Toledo,  Ohio,  to  trunk  line 
territory."  Among  other  points  named  in  the  tariff  is  Boston,  Massa- 
chusetts, showing  a  rate  of  27  cents  per  100  pounds. 

9767  Q.  From  Toledo  to  Boston  ?— A.  Yes,  sir.    This  tariff  reads : 
"  Joint  freight  tariff  on  petroleum  products,  carloads,  in  wood 

or  tanks,  crude  and  fuel  oil,  crude  naphtha,  crude  and  refined  petro- 
leum and  products  of  petroleum,  viz :  Lubricating  oil,  benzine,  naphtha, 
gasoline,  paraffine,  parafiine  wax,  tar,  and  residuum;  from  Toledo, 
Ohio,  to  points  in  Central  Freight  Association  territory  and  Trunk 
Line  territory."  Returning  to  page  2,  under  the  heading  "  From 
Toledo  to  Trunk  Line  territory,"  and  reading  the  rate  of  27  cents 
per  100  pounds  to  Boston,  I  find  the  following :  "  For  list  of  stations 
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to  which  above  rates  apply,  see  various  Fast  Freight  Line  billing  in- 
structions." Going  back  to  the  first  page,  I  find,  under  the  head 
"  Billing  list,"  etc.,  among  others,  the  National  Despatch-Great  East- 
ern Line.  If  you  will  kindly  let  me  have  that  document  I  will  con- 
nect up  the  rates. 

(A  document  was  handed  witness  by  Mr.  Martyn.) 

Mr.  MiLLEE.  What  is  the  document  that  you  asked  for  and  now 
have  ? 

Witness.  The  document  I  have  is  National  Despatch-Great  East- 
ern Line,  Shippers'  and  Agents'  Guide  No.  9,  operating  in  connection 
with  Grand  Trunk  Railway  System,  Central  Vermont  Railway  Com- 
pany, Boston  and  Maine  Railroad,  and  connections. 

Q.  Is  that  the  document  referred  to  in  the  tariff? — A.  It  is,  for 
the  reason  that  it  was  issued  in  January,  1903,  and  is  still  in  effect, 
as  I  understand,  and  the  commodity  tariff  was  not  effective  until  De- 
cember 12,  1904.  Therefore  this  must  necessarily  have  been  the 
National  Despatch-Great  Eastern  Line  Guide  referred  to  on 

9768  the  first  page  of  tariff  I.  C.  C.  No.  A-944.     By  referring  to  the 
body  of  the  tariff  I  find,  on  page  26,  in  common  with  entries 

on  other  pages,  a  list  of  stations  with  appropriate  headings,  showing 
the  station,  the  State,  the  railroad  on  which  the  station  is  located,  a 
point  to  which  waybills  must  be  made  and  the  rates  to  be  applied.  On 
page  26  I  find :  Burlington,  Vermont,  on  the  Central  Vermont  Eail- 
road,  with  instructions  to  waybill  to  Burlington  at  Boston  rates, 
thereby  appplying  the  27-cent  rate  named  in  tariff  I.  C.  C.  944  to 
Burlington. 

Q.  How  about  the  other  points  on  the  Central  Vermont  Railroad? 
How  do  you  apply  the  Toledo-Boston  rate  to  those  other  points? 
In  the  same  way  that  you  have  done  to  Burlington? — A.  Yes,  sir. 
There  is  a  large  number  of  them  here.  I  will  just  pick  out  one  hap- 
hazard. Here  is  Cambridge,  Vermont,  on  page  27,  located  on  the 
Central  Vermont  Railroad,  waybill  to  Cambridge  at  Boston  rates. 
There  are  a  great  many  more  here,  but  I  do  not  see  them  just  for  the 
moment. 

Q.  Does  your  examination  of  that  tariff,  that  you  have  heretofore 
made,  warrant  you  in  saying  that  the  Toledo-Boston  rate  is  applied 
to  all  the  points  therein  named  on  the  Central  Vermont? — A.  Yes, 
sir;  that  is  correct.  Here  is  another  station,  Cloverdale,  Vermont; 
waybill  to  Cloverdale  at  Boston  rates.  Cushman,  Massachusetts, 
Central  A^ermont;  waybill  to  Cushman  at  Boston  rates.  East  Berk- 
shire, Vermont,  Central  Vermont  Railroad;  waybill  to  East  Berk- 
shire at  Boston  rates.  And  so  it  goes.  There  is  a  long  list  of  Central 
Vermont  stations.     Here  is  Essex  Center,  Vermont ;  waybill  to 

9769  Essex  Center  at  Boston  rates.     Essex  Junction,  on  the  Central 
Vermont;  waybill  to  Essex  Junction  at  Boston  rates.    Some 

points  take  higher  than  Boston  rates  on  all  classes  of  goods. 

Q.  That  large  book  that  you  hold  in  your  hand  you  call  what? 
How  is  it  designated? — A.  National  Despatch-Great  Eastern  Line, 
operating  in  connection  with  Grand  Trunk  Railway  System,  Central 
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Vermont  Eailway,  Boston  and  Maine  Eailroad,  and  connections, 
Shippers'  and  Agents'  Guide  No.  9. 

Q.  Now,  that  excepts  oil,  does  it  not?  Kead  that  exception. — 
A.  It  says  on  page  1,  under  the  side  reference  "  Petroleum  and  its 
products,"  the  following,  which  I  will  read :  "  Petroleum  or  its  prod- 
ucts, whether  in  tank  cars  or  in  packages,  must  not  be  taken  under 
the  instructions  of  this  guide,  but  such  shipments  will  be  subject  to 
special  tariffs  and  local  regulations  of  railways  interested." 

Q.  Where  are  the  special  tariffs,  or  where  is  a  special  tariff  referred 
to  there? — A.  The  special  tariff  referred  to  under  that  rule  would  be 
I.  C.  C.  No.  944. 

Q.  Now,  from  the  combination  of  those  two  tariffs  you  make  the 
rate  from  Toledo  to  Boston  27  cents,  as  I  understand  it? — A.  Yes, 
sir. 

Mr.  Kellogg.  That  is  objected  to  as  incompetent.  The  tariffs  are 
the  best  evidence  of  what  the  rate  is. 

Q.  Is  that  right  ? — A.  That  is  right ;  yes,  sir. 

Q.  That  is  the  way,  as  I  understand  you,  that  you  read  and  con- 
strue those  tariffs  ? — A.  That  is  the  only  conclusion  that  I  can  possi- 
bly reach. 

Mr.  Rosenthal.  I  would  like  to  have  those  two  documents 
marked   for   identification,   because   I   propose   to   use   them 

9770  later  on.     Please  mark  them  defendants'  Exhibits  for  identi- 
fication 124-A  and  124-B. 

(The  documents  were  so  marked.) 

Q.  The  two  documents  that  you  have  just  been  testifying  from  are 
defendants'  Exhibits  for  identification  124-A  and  124-B,  are  they  ? — 
A.  Yes,  sir. 

Q.  Do  you  know  whether  there  were,  during  the  years  1900  to  1907, 
independent  refineries  located  at  Toledo  ? — A.  Yes,  sir. 

Mr.  Kellogg.  Are  you  through  with  these?  [Referring  to  124-A 
and  124-B.] 

Mr.  Rosenthal.  I  have  not  offered  them.  I  only  had  them  marked 
for  identification. 

Mr.  Kellogg.  Are  you  going  to  offer  them  ? 

Mr.  Rosenthal.  I  am  when  I  put  certain  Grand  Trunk  witnesses 
on. 

Mr.  Kellogg.  I  want  to  ask  this  witness  a  question  or  two  aboiit 
them.  Defendants'  Exhibit  124r-A  does  not  name  any  rate  to  any 
point  on  the  Vermont  Central  Railroad,  does  it,  that  exhibit  alone  ? 

Witness.  No,  sir;  that  is  right. 

Mr.  Kellogg.  It  only  names  rates  to  Boston  and  certain  other 
points  ? 

Witness.  I  will  have  to  answer  your  question  in  the  general  man- 
ner that  you  ask  it.     It  names  rates  to  Boston  and  other  points. 

Mr.  Kellogg.  That  is  what  I  asked  you.  And  those  points  are  not, 
any  of  them,  on  the  Central  Vermont  Railroad  ? 

Witness.  Those  points  are  on  the  Central  Vermont. 

9771  Mr.  Kellogg.  I  mean  named  in  123-A 
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Witness.  123-A  refers  to  a  document. 

Mr.  Kellogg.  Now,  that  is  not  what  I  asked  you  at  all  and  you 
know  it.  I  asked  you  if  that  document  on  its  face  named  any  rates 
to  any  point  on  the  Vermont  Central  Railroad. 

Mr.  EoSENTHAL.  I  object  to  it.  The  document  on  its  face  shows 
what  it  names. 

Mr.  Kellogg.  Does  it,  Mr.  Felton  ? 

Witness.  You  have  asked  the  question  in  a  general  way  and  you 
want  to  pin  me  down  to  a  specific  answer. 

Mr.  Kellogg.  No;  I  ask  it  in  a  specific  way.  Does  the  document 
123-A  on  its  face  name  any  rate  on  petroleum  and  its  products  to  a 
station  on  the  Vermont  Central  Eailroad  ? 

Witness.  The  document  itself  does  not. 

Mr.  Kellogg.  Very  well.  Then  it  refers  to  124— B  for  the  rates  on 
the  Central  Vermont  Railroad,  does  it? 

Witness.  It  does. 

Mr.  Kellogg.  And  124— B  excepts  petroleum  on  its  face,  doesn't  it? 

Witness.  Unless  special  tariffs  are  issued.    That  is  in  the  exception. 

Mr.  Kellogg.  123-A  is  not  the  tariff,  is  it  ? 

Witness.  Yes,  sir. 

Mr.  Kellogg.  To  a  point  on  the  Central  Vermont? 

Witness.  Yes,  sir. 

Mr.  Kellogg.  By  itself,  standing  alone? 

Witness.  Yes.  sir;  under  the  rules  of  the  Interstate  Commerce 
Commission. 
9772        Mr.  Kellogg.  Without  any  other  document? 

AA'itness.  Yes,  sir;  bj^  referring  to  the  document  that  gives 
the  list  of  stations. 

Mr.  I^ellogg.  But  the  document  that  gives  the  list  of  stations 
excepts  petroleum,  doesn't  it? 

Witness.  Unless  a  special  tariff  is  issued. 

Mr.  Kellogg.  I  offer  the  documents  in  evidence  as  part  of  the 
cross-examination  of  Mr.  Felton. 

Mr.  Rosenthal.  I  have  no  objection  to  your  offering  them  at  this 
time,  because  we  are  going  to  put  them  in  later  on. 

Mr.  Kellogg.  Did  you  offer  123  in  evidence? 

Mr.  Rosenthal.  I  offer  in  evidence  defendants'  Exhibit  123. 

Mr.  Kellogg.  I  wish  to  ask  a  question  or  two  about  that.  Refer- 
ring to  Exhibit  123,  the  rate  from  New  York  Harbor  is  made  up  in 
the  same  way  as  it  was  in  Exhibit  122? 

Witness.  I  did  not  go  over  all  those  figures,  but  under  my  instruc- 
tions it  was  prepared  on  that  same  basis. 

Mr.  Kellogg.  No.  3,  under  the  head  of  "  Olean,"  you  have  used 
the  billing  order  (or  whatever  it  was  called)  referred  to  on  page  U3 
of  the  bill  of  complaint  and  added  8  cents  a  hundred  to  it,  haven't 
you? 

Witness.  I  instructed  that  statement  to  be  prepared,  using  the 
so-called  secret  rates  on  page  143  of  the  petition,  plus  8  cents  per  100 
pounds. 
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Mr.  Ejillogg.  ^Vhat  was  the  8  cents  per  100  pounds? 

Witness.  For  the   cost    of    handling,  unloading    in  tank 

9773  cars,  and  barreling  at  Burlington. 

Mr.  Kellogg.  Did  you  add  anything  to  the  Bradford  rate 
for  barreling  the  goods  ? 

Witness.  No,  sir. 

Mr.  Kellogg.  The  Bradford  rate  is  also  a  less  than  carload  rate, 
is  it  not? 

Witness.  Shipped  direct  from  the  refinery. 

Mr.  Kellogg.  It  has  to  be  barreled,  hasn't  it  ? 

Mr.  Rosenthal.  At  the  refinery. 

Witness.  At  the  refinery. 

Mr.  Kellogg.  The  expense  in  barreling  is  the  work  in  barreling  the 
oil,  isn't  it? 

Witness.  An  expense  of  barreling  would  be  for  barreling  the  oil, 
but  the  8  cents  was  added  for  the  expense  of  the  maintenance  of  the 
Burlington  plant. 

Mr.  Kellogg.  The  Burlington  plant  was  a  plant  for  distributing 
oil  by  tank  wagon,  too,  wasn't  it  ? 

Witness.  For  various  distribution ;  yes. 

Mr.  Kellogg.  And  you  have  taken  that  total  expense,  have  you  ? 

Witness.  No,  sir;   the  total  expense  was  2  cents  a  gallon. 

Mr.  Kellogg.  Have  you  the  statements  from  which  you  made 
that  up  ? 

Witness.  I  received  those  figures  from  the  manager  of  the  Bur- 
lington plant. 

Mr.  Kellogg.  Now,  that  assumes  that  oil  going  to  all  of  these  sta- 
tions was  barreled  at  Burlington  and  8  cents  charged  for  it,  and  then 
reshipped  on  the  secret  rate  shown  on  page  143,  does  it? 

9774  Witness.  Eight  cents  added  to  the  cost  of  marketing. 

Mr.  KJELi;0GG.  Now,  as  to  some  of  these  stations  in  col- 
umn 1 

Mr.  EosENTHAL.  Now,  you  are  getting  right  into  material  that  I 
was  just  going  to  develop  here  as  to  all  excepting  9  of  those  stations. 

Mr.  Kellogg.  In  some  of  those  stations  in  column  1  you  simply 
reconsigned  it  in  carloads,  didn't  you? 

Witness.  That  is  true. 

Mr.  KJELLOGG.  And  did  not  barrel  it  at  all  ? 

Witness.  That  is  true. 

Mr.  EJELLOGG.  Which  are  they  ? 

Mr.  Rosenthal.  Now,  if  you  will  let  me  take  my  witness  I  will 
go  on. 

By  Mr.  Rosenthal  : 

Q.  As  to  how  many  of  the  points  named  there,  Mr.  Felton,  were  the 
cars  simply  reconsigned  at  Burlington? — A.  I  do  not  recall.  There 
were  a  number  of  points. 

Q.  Did  you  refresh  your  recollection  on  that  by  examining  page 
144  of  the  Government's  petition? — A.  I  find,  by  referring  to  page 
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144  of  the  petition,  that  it  is  alleged  that  the  Standard  Oil  Company 
had  special  carload  rates  from  Burlington,  Vt.,  to  9  stations. 

Q.  So  that  those  9  stations  received  the  benefit  of  a  carload  rate 
from  Burlington  ? — A.  That  is  true. 

Q.  In  so  far  as  shipments  were  made  from  Burlington  to  these  sta- 
tions in  carload  lots  ?— A.  That  is  true. 

Q.  And  in  so  far  as  shipments  were  made  to  those  stations 

9775  in  less  than  carload  lots  they  paid  the  rates  indicated  on 
defendants'  Exhibit  123  ?— A.  That  is  true. 

Q.  Now,  with  the  exception  of  those  nine,  how  many  other  points 
are  there  that  receive  less  than  carload  shipments,  paying  the  less 
than  carload  lot  rates? — A.  I  have  no  information  with  me  that 
shows  just  what  points  or  to  what  extent  less  than  carload  shipments 
were  made. 

Q.  But  as  to  all  the  other  points  named,  whenever  shipments  were 
made  they  were  made  at  less  than  carload  lot  rates? — A.  If  ship- 
ments were  made  in  less  than  carload  lots,  they  were  made,  as  I  under- 
stand it,  at  the  rates  named  in  the  statement. 

Q.  I  think  there  are  some  ninety-two  points,  as  we  count  them  out. 
It  has  been  contended  by  the  Government,  Mr.  Felton,  that  the  rate 
from  Eochester  to  Norwood  of  9  cents  a  hundred  on  petroleum,  which 
was  the  prevailing  rate  there  for  many  years,  was  an  extremely  low 
rate,  so  alleged  on  page  140  of  the  Government's  petition.  Have  you 
determined  what  the  rate  per  ton  per  mile  is  between  these  two  points 
on  the  basis  of  9  cents  per  hundred  ? — A.  I  have. 

Q.  I  show  you  defendants'  Exhibit  125.  That  exhibit  shows  rates 
between  different  points  throughout  the  country,  the  distances,  and 
the  rate  per  ton  per  mile,  does  it  not  ? — A.  It  does. 

Q.  And  wherever  you  show  a  rate  between  two  cities,  as  for  ex- 
ample Toledo,  Ohio,  to  Cincinnati,  Ohio,  the  rate  10  cents,  you  give 
in  a  note  attached  to  the  exhibit  your  tariff  authority,  do  you  not?— 
A.  I  do. 

9776  Q.  And  that  is  true  of  all  the  rates  that  you  mention  on 
this  exhibit,  is  it  not  ? — A.  The  statement  so  reads ;  yes,  sir. 

Q.  Now,  the  rate  from  Rochester  to  Norwood  was  9  cents  a  hun- 
dred.    'What  was  the  distance? — A.  210  miles. 

Q.  Which  would  make  the  rate  per  ton  per  mile  what  ? — A.  9  mills 
per  ton  per  mile. 

Q.  The  rate  from  New  London  to  Burlington,  Vermont,  was  how 
much? — ^A.  12  cents. 

Q.  The  distance  how  much  ? — A.  273  miles. 

Q.  And  the  rate  per  ton  per  mile  ? — A.  8.8  mills. 

Q.  Now,  you  take  Toledo  as  a  basis,  and  you  show  the  rates  from 
Toledo  to  Cincinnati,  to  Louisville,  to  Terre  Haute,  to  Vincennes, 
Indiana,  to  Brownstown,  Indiana,  and  to  Indianapolis,  do  you 
not?— A.  I  do. 

Q.  And  then  figure  the  rate  per  ton  per  mile  there? — A.  That  is 
correct. 
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Q.  You  have  already  testified  that  at  Toledo  there  are  a  number 
of  refineries  that  are  not  owned  or  operated  by  the  Standard  Oil 
Company.  What  is  the  fact  in  that  regard  with  respect  to  Cleve- 
land?— A.  There  are  refineries,  or,  at  all  events,  oil  shippers,  at 
Cleveland  with  which  the  defendant  has  no  connection. 

Mr.  Rosenthal.  I  think  the  Government  will  concede  there  are 
independent  refineries  there. 

Q.  And  at  Pittsburg,  Pennsylvania? — A.  That  is  true  of  Pitts- 
burg. 

Q.  And  at  Wellsville,  New  York  ? — A.  Yes,  sir. 

Q.  So  that  the  points  that  you  have  selected  here  to  institute 

9777  a  comparison  with,  in  so  far  as  the  Rochester-Norwood  9-cent 
rate  is  concerned,  are  points  throughout  the  country  where 

there  are  independent  refineries  ? — A.  That  is  true. 

Mr.  Rosenthal.  I  offer  defendants'  Exhibit  125  in  evidence. 

Mr.  Rosenthal.  Now,  Mr.  Kellogg,  as  you  will  observe,  we  have 
simply  indicated  in  our  note  here  our  tariff  authority  for  those  rates. 
If  you  wish  us  to  produce  those  tariffs  to  verify  those  rates,  we  will 
do  so. 

Mr.  Kellogg.  No,  I  do  not  care  about  it. 

Mr.  Rosenthal.  All  right. 

Mr.  Kellogg.  You  have  not  compared  the  rate  per  ton  per  mile 
from  Pittsburg,  Wellsville,  Bradford,  Titusville  or  any  of  these  other 
shipping  points  to  Norwood  with  this,  have  you? 

Witness.  I  have  not. 

Mr.  Kellogg.  That  rate  per  ton  per  mile  is  a  good  deal  higher 
than  this,  isn't  it  ? 

Witness.  I  don't  know,  sir ;  I  have  not  checked  up  the  rates. 

Mr.  Kellogg.  You  know  what  the  rate  is,  don't  you? 

Witness.  I  couldn't  say. 

Mr.  Rosenthal.  He  has  only  done  what  this  exhibit  shows  on  its 
face  he  has  done,  Mr.  Kellogg,  and  I  offered  it  for  that  purpose. 

Mr.  KJELLOGG.  It  is  a  general  principle  on  railroads  that  the  longer 
the  haul  the  lower  the  rate  per  ton  per  mile,  isn't  it? 

Witness.  Generally  speaking,  but  not  always  true. 

9778  Mr.  Kellogg.  Well,  generally? 
Witness.  Quite  generally;  yes,  sir. 

Mr.  Kellogg.  That  New  London  rate  to  Burlington,  Vermont- 
there  is  no  other  shipper  from  New  London  to  Burlington,  Vermont, 
except  the  Standard  Oil,  is  there? 

Witness.  I  could  not  say. 

Mr.  Kellogg.  You  know  there  is  no  other  New  London  refiner  or 
station  there,  except  the  Standard  Oil? 

Witness.  I  do  not  know 

Mr.  Kellogg.  Do  you  know  of  any? 

Witness.  I  do  not  know  of  any. 

By  Mr.  Rosenthal  : 
Q.  Do  you  know  anything  about  it?— A.  I  do  not  know  anything 
about  it.     New  London  is  a  large  Sound   seaport  point,  through 
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which  the  Central  Vermont  road  takes  a  very  large  volume  of  busi- 
ness. 

Mr.  Kellogg.  You  never  heard  of  any  shipments  of  any  other  com- 
pany from  New  London  to  Burlington,  did  you  ? 

Witness.  No,  sir. 

Mr.  Kellogg.  You  keep  pretty  close  track  of  those  shipments, 
don't  you? 

Witness.  Not  particularly. 

Q.  It  is  contended  by  the  Government  that  the  12-cent  rate  from 
New  London  to  Burlington  is  an  exceeding:ly  low  rate— the  12-cent 
rate  on  petroleum — and  Mr.  Kellogg's  questions  that  he  asked  just  a 
moment  ago  were  directed  to  the  elucidation  of  that  proposition.  Do 
you  know  of  tariffs  between  New  London  and  Burlington  cov- 
9779  ering  commodities  other  than  oil? — A.  I  made  some  few  in- 
quiries in  that  line.     I  did  not  go  into  it  very  deeply. 

Q.  Have  you  tariffs  here  showing  rates  between  New  London 
and  Burlington,  Vermont,  on  the  Central  Vermont  Eailroad,  covering 
commodities  other  than  petroleum  ? — A.  I  have  tariffs  from  New  York 
to  Burlington,  Vermont,  issued  by  the  Central  Vermont  Eailway. 
They  read  from,  not  'between. 

Q.  From  New  York? — A.  Yes,  sir. 

Q.  On  what  commodities? — A.  I  have  before  me  just  now  Central 
Vermont  Railway  Tariff  I.  C.  C.  A-2176.  Shall  I  just  give  the  I.  C. 
C.  number? 

Q.  Yes.— A.  Issued  July  18,  1907. 

Q.  Give  the  T.  C.  C.  number  in  describing  it,  the  name  of  the  rail- 
road, and  the  date  it  is  effective,  and  that  is  enough. — A.  I  will  cor- 
rect that.  I  have  before  me  I.  C.  C.  Tariff  A-2176,  issued  by  the 
Central  Vermont  Railroad,  effective  August  20,  1907.  It  is  called  a 
local  commodity  tariff',  appljdng  on  salt,  in  carloads,  from  New  York, 
Pier  New  No.  2!).  East  River,  to  Burlington,  Vermont,  and  names  a 
rate  of  12  cents  per  100  pounds. 

Q.  What  would  be  the  route  that  that  property  would  lake? — A. 
Having  been  issued  by  the  Central  ^"ermont  Eailroad,  it  would  have 
had  to  go  by  New  London. 

Q.  By  water  from  New  York  to  New  London  and  by  Central  Ver- 
mont rail  from  New  London  to  Burlington  ? — A.  That  is  correct. 

Q.  AVhat  is  that  rate — 12  cents  ? — A.  12  cents. 

(,),•  So  that  on  salt  the  Vermont  Central  has  issued  a  12-cent 
i»7S0     rate  from  New  York  to  Burlington,  as  against  a  12-cent  rate 
on  petroleum  from  onlj?  New  London  to  Burlington? — A.  That 
is  correct. 

Q.  And  making  that  rate  from  Nc^v  York  necessitates  a  transfer 
of  the  property  from  boat  to  rail  after  it  reaches  New  London,  does 
it  not? — A.  That  is  correct. 

Q.  Now,  what  other  commodities? — A.  I  ha\e  also  I.  C.  C.  A-2183 
issued  by  the  Central  Vermont  Railway,  effective  August  22,  1907, 
naming  a  rate  on  sugar  in  carloafls  from  Pier  29,  East  Eiver,  New 
York,  to  Burlington,  Vermont,  of  1.5  cents  per  100  pounds. 
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I'  Q.  What  other  tariff?— A.  I  have  another  tariff  I.  C.  C.  No.  2182 
issued  by  the  Central  Vermont,  effective  August  22,  1907,  naming  a 
e  rate  on  glucose  of  17  cents  per  100  pounds  from  Pier  29,  East  River, 
to  Burlington,  Vermont.  This  tariff,  I.  C.  C.  2182,  contains  the  fol- 
lowing notation :  "  Includes  lighterage." 
1  Q.  What  does  that  mean?— A.  That  means  that  out  of  that  17 
cents  the  Central  ^"ermont  Eailroad  would  pay  the  regular  New  York 
Harbor  lighterage  charges  to  get  the  traffic  to  Pier  29.  That  notation 
also  appears  on  I.  C.  C.  2183,  naming  a  rate  on  sugar  of  15  cents. 

Q.  Comparing  those  rates  as  indicated  by  those  tariff's  with  the 
12-cent  rate  on  petroleum  from  New  London  to  Burlington,  what  do 
you,  as  an  expert  traffic  man,  say  as  to  whether  the  12-cent  petroleum 
rate  was  an  exceedingly  low  rate? — A.  In  my  opinion  it  was  not  only 
not  an  exceedingly  low  rate,  but  it  was  a  very  reasonable  rate  to  make 

under  the  circumstances. 
9781  Q.  Generally  speaking,  are  Bradford  and  Olean  in  the  same 
rate-making  territory  ? — A.  Bradford  and  Olean  ? 
Q.  Yes,  sir.  Let  me  change  that.  Are  Bradford,  Olean,  and 
Wellsville,  New  York,  generally  speaking,  in  the  same  rate-making 
territory? — A.  No;  I  think  there  are  some  differences  in  rates  pre- 
vailing from  the  territories  surrounding  those  three  towns. 

Q.  Do  you  know  how  far  Wellsville  is  from  Bradford  ? — A.  It  is 
between  60  and  65  miles  by  rail. 

Q.  Wellsville  is  in  New  York,  is  it  not  ? — A.  Wellsville  is  in  New 
York ;  yes,  sir. 

Q.  There  is  and  has  been  for  some  years  an  independent  refinery 
there? — A.  That  is  true. 

Q.  And  there  are  a  number  at  Bradford,  which  is  in  Pennsyl- 
vania ? — A.  One  or  more,  I  understand,  at  Bradford. 

Q.  I  show  you  defendants'  Exhibit  126.  In  making  up  that  exhibit 
have  you  taken  the  same  towns  that  were  selected  by  Mr.  Schindler 
in  making  up  Government  Exhibit  621  ? — A.  I  took  haphazard  one 
of  the  Government  exhibits,  and  I  don't  recall  whether  it  was  621, 
but  a  comparison  of  the  towns  will  show. 

Q.  My  note  is  that  it  was  Government's  Exhibit  621. — A.  Well, 
these  towns  commence  with  Arlington,  Massachusetts,  and  end  with 
Windham,  New  Hampshire. 

Mr.   Rosenthal.  Have  you   the  Government  exhibits  here,  Mr. 
Durand,  621  ? 
Mr.  DtJEAND.  Yes. 

Mr.  Rosenthal.  Suppose  we  get  that  and  let  us  make  sure 
9782     of  it. 

(Petitioner's  Exhibit  621  was  handed  to  Mr.  Rosenthal.) 
Q.  As  I  recall  Mr.  Schindler's  testimony  in  connection  with  peti- 
tioner's Exhibit  621,  he  testified,  in  substance,  that  the  towns  named 
on  Exhibit  621  were  selected  by  him  as  representative  New  England 
points  on  the  Boston  and  Maine  road.  Now,  in  making  up  defend- 
ants' Exhibit  126  you  have  selected,  have  you  not,  those  same 
towns? — A.  Yes,  sir;  I  have  not  compared  them. 
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Q.  Well,  take  a  minute  or  so  and  make  positive.— A.  (After  com- 
paring the  two  exhibits.)  Yes;  they  are  the  same  towns  that  appear 
on  petitioner's  Exhibit  621. 

Q.  Then,  defendants'  Exhibit  126  is  what?— A.  Table  of  compari- 
son of  rates.    It  does  not  say  petroleum  rates,  but  that  is 

Q.  I  would  like  to  have  you  insert  the  word  "  petroleum  "  there  so 
that  there  can  be  no  question  about  it. 

(The  witness  does  as  requested.) 

Witness.  From  Bradford,  Pennsylvania,  and  from  Wellsville, 
New  York,  to  various  New  England  points,  in  effect  during  the  year 

1904. 

Q.  Why  have  you  instituted  a  comparison  between  Bradford  and 
Wellsville? — A.  Simply  to  show  that  two  independent  refineries 
might  be  pretty  close  together  and  yet  there  would  be  a  difference  of 
rates  prevailing  from  those  refineries  to  the  same  points. 

Q.  Bradford  and  Wellsville  are  in  the  same  general  territory,  are 

they  not  ? — A.  I  have  already  answered  that  some  differences  prevail. 

Q.  And  have  you  given  here  in  connection  with  defendants' 

&783     Exhibit  126  your  authority  for  the  rates  thereon  indicated?— 

A.  Yes,  sir ;  very  carefully. 

Mr.  EosENTHAL.  Mr.  Kellogg,  unless  you  indicate  to  the  contrary 
as  we  go  along  in  connection  with  a  situation  of  this  kind,  where  we 
indicate  our  rate  authority,  we  will  not  produce  the  original  tariff. 
That  is  agreeable,  is  it? 

Mr.  Kellogg.  That  is  quite  satisfactory. 

Mr.  Rosenthal.  Wherever  you  want  them  just  indicate  it. 

Mr.  Kellogg.  If  I  should  overlook  them  I  will  ask  him  to  supply 
them  afterward. 

Q.  The  letters  "  C.  L.,"  appearing  on  defendants'  Exhibit  126, 
mean  carloads,  do  they  not? 

Mr.  Kellogg.  That  is  perfectly  evident. 

Q.  And  "  L.  C.  L."  mean  less  than  carloads?— A.  That  is  correct. 

Q.  Is  there  anything  else  in  connection  with  defendants'  Exhibit 
126  that  you  wish  to  explain  before  it  goes  in? — A.  It  speaks  for 
itself. 

Mr.  Rosenthal.  I  offer  in  evidence  defendants'  Exhibit  126. 

By  Mr.  Kellogg: 
Q.  How  many  miles  is  it  from  Bradford  to  Olean? — A.  I  think 
about  26  miles  or  25  miles,  something  like  that.     I  don't  know  the 
exact  distance. 

Q.  And  Wellsville  is  about  how  far  east? — A.  62  or  63  miles  from 
Bradford. 

Q.  So  Wellsville  is  in  the  neighborhood  of  87  miles  from  Brad- 
ford?— A.  No;  not  over  62  miles.  Sixty-two  miles,  I  think,  is  the 
distance  from  Bradford  to  Wellsville. 

Q.  The  published  tariff  rate  from  Wellsville  to  these  points 
9784    is  the  same  as  it  is  from  Olean,  isn't  it? — A.  I  could  not  say 
without  a  search  of  the  tariffs. 
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Q.  Isn't  it  a  fact  that  on  all  other  tariffs  Wellsville,  Olean,  and 
Bradford  all  take  the  same  rates  ? — A.  I  have  never  made  any  inves- 
tigation into  that  line  of  work. 

Q.  You  don't  know,  then,  whether  they  are  in  the  same  general 
freight  territorj^  or  not? — A.  They  are  associated  rather  closely  to- 
gether geographically,  but  I  have  never  investigated  the  rate  situation. 

Q.  Beyond  what  you  have  indicated  on  this  exhibit? — A.  Yes,  sir. 

Q.  I  would  like  to  have  you  get  the  exact  distance  of  these  two 
towns  from  each  other.  Government  Exhibit  654  is  entitled  "  Com- 
parative rates  from  New  London,  Conn.,  to  various  stations  on  Cen- 
tral Vermont  Railway,"  and  was  put  in  evidence  by  the  Government 
through  Mr.  Boltz  while  he  was  upon  the  witness  stand.  Have  you 
examined  that  exhibit? — A.  I  have. 

Q.  For  the  purpose  of  determining  its  accuracy  and  the  deductions 
that  are  drawn  by  Mr.  Boltz  as  appear  upon  the  face  of  the  exhibit  ? — ■ 
A.  That  was  my  purpose. 

Q.  Now,  please  tell  us  what  you  find  with  respect  to  the  accuracy 
of  Government  Exhibit  654. — A.  I  found  it  so  inaccurate,  based  on 
the  tariff  references  which  it  contains,  that  I  had  to  abandon  the  in- 
vestigation in  despair. 

Q.  Explain  that  in  detail,  will  you,  please  ?  What  tariff  is  it  that 
is  referred  to  in  Government  Exhibit  654? — A.  After  setting 
9785  forth  the  distances  and  class  rates  and  oil  rates  of  various 
kinds,  the  following  appears:  "Authority  for  the  above  rates: 
For  class  rates,"  and  that  means  for  the  class  rates  named  in  this 
Exhibit  654  from  New  London,  Connecticut,  to  the  towns  named 
under  the  heading  "  To  " — "  See  Central  Vermont  Railway  North- 
bound Local  Freight  Tariff  G.  F.  D.  No.  192,  I.  C.  C.  No.  A-882." 
The  G.  F.  D.  number  is  correct,  but  the  I.  C.  C.  number  is  not. 

Q.  What  is  the  G.  F.  D.  number?— A.  The  G.  F.  D.  number  is  192. 

Q.  On  Government's  Exhibit  654? — A.  Yes.  There  is  some  mis- 
take in  the  G.  F.  D.  and  in  the  Central  Vermont  numbers  here. 

Q.  A  mistake  in  Boltz's  citation,  that  is  all. 

Mr.  Maettn.  He  gives  the  G.  F.  D.  number  right,  but  the  I.  C.  C. 
number  wrong? 

Witness.  Yes. 

Q.  What  is  the  number  referred  to  on  Government  Exhibit  654  by 
Mr.  Boltz  ? — A.  Central  Vermont  Railway  Northbound  Local  Freight 
Tariff  G.  F.  D.  192.  Central  Vermont  Northbound  Local  Class 
Rate  Freight  Tariff  G.  F.  D.  192. 

Q.  You  have,  then,  before  you  Central  Vermont  G.  F.  D.  192,  that 
is  apparently  referred  to  by  Mr.  Boltz  as  his  authority  in  Exhibit 
654?— A.  That  is  correct. 

Q.  And  he  appears  to  have  stated  wrongly  the  I.  C.  C.  number? — 
A.  The  I.  C.  C.  number  given  by  him  is  I.  C.  C.  No.  A-822,  whereas 
the  I.  C.  C.  number  on  G.  F.  D.  No.  192  is  I.  C.  C.  No.  A-882?— A. 
That  is  correct. 
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Q.  Now,  have  you  examined  G.  F.  D.  192  of  the  Central  Vermont 
road  referred  to  by  Mr.  Boltz  in  petitioner's  Exhibit  654?--A.  I 
have. 

9786  Q.  .\jid  what  do  you  find  as  to  whether  or  not  it  verifies  the 
statement  made  by  him  in  Exhibit  654?— A.  I  find  it  does  not, 

Q.  In  what  way?— A.  I  find  that  while  he  gives  a  series  of  rates 
as  applying-  from  New  London  to  a  number  of  points — and  I  will 
read  quite  a  number  of  them:  Montville,  Connecticut;  Norwich, 
Connecticut;  Yantic,  Connecticut;  Fitchville,  Connecticut;  Lebanon, 
Connecticut;  South  Windham,  Connecticut;  Willimantic,  Connecti- 
cut; South  Coventry,  Connecticut;  Eaglesville,  Connecticut;  Mans- 
field, Connecticut;  Morrow,  Connecticut  (Merrow  is  the  right  name, 
apparently);  West  Willington,  Connecticut;  Stafford,  Connecticut; 
Monson,  Massachusetts — as  points  to  which  the  rates  named  in  peti- 
tioner's Exhibit  6.')4  apply  to  from  New  London,  I  find  that  the  tariff 
names  the  rates  from  all  of  the  stations  I  have  enumerated  to  stations 
in  the  province  of  Quebec,  and  Vermont  and  New  York  other  than 
those  which  I  have  enumerated.  Pie  has  then  taken  the  rates  applying 
from,  according  to  his  tariff  reference,  and  applied  them  from  New 
London  to  those  stations. 

9787  Q.  You  have  taken  Government  Exhibit  G.Vl  and  covered 
the  towns,  beginning  at  the  first  town,  Montville,   down  to 

Monson,  and  all  of  the  other  towns  included  between  those  two,  have 
you  not? — A.  That  is  correct. 

Q.  And  by  an  examination  of  Vermont  Central  G.  F.  D.  192  you 
now,  on  your  oath,  say  that  that  tariff  does  not  make  a  rate  from 
New  London  to  those  towns  between  Montville  and  Monson,  inclu- 
sive?— A.  I  am  unable  to  find  anything  in  the  tariff  that  does. 

Q.  Now,  take  the  towns  on  petitioner's  Exhibit  654,  from  Monson 
to  Brattleboro,  inclusive,  being  all  of  the  other  towns  excepting  Bur- 
lington named  on  that  exhibit? — A.  I  do  not  find  any  Massachusetts 
stations  on  page  3  of  tariff  G.  F.  D.  192,  which  is  the  page  that  names 
the  rates  from  New  London  to  the  points  named  in  the  tariff.  Going 
through  the  tariff  to  locate  the  stations,  commencing  at  Palmer, 
Massachusetts,  directly  following  Monson,  and  ending  at  Vernon,  I 
find  that  Mr.  Boltz  has  apparently  made  the  same  error  that  he  made 
before,  and  has  put  in  the  column  under  the  word  "  To  "  a  list  of 
stations  from  which  the  rates  apply. 

Mr.  KJELLOGG.  There  is  not  a  single  figure  of  the  rates  that  compares 
with  the  sheets  you  have  got,  is  there? — A.  Well,  he  named  it;  that  is 
all.     I  am  explaining  what  I  did. 

Mr.  Kellogg.  You  have  got  the  wrong  tariff,  evidently. 

Witness.  I  got  the  tariff  that  he  referred  to. 

Mr.  Kelix)gg.  It  may  be  a  mistake  in  the  number  of  the 

9788  tariff,  but  you  have  evidently  got  the  wrong  tariff,  because  there 
is  not  a  single  rate  that  compares  at  all,  is  there? — A.  Yes, 

sir;  Burlington  is  in  there. 

Mr.  Rosenthal.  Burlington  is  in  there.  He  has  got  Burlington 
right. 
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Mr.  Kellogg.  That  is  an  entirely  different  tariff. 

Mr.  EosENTHAL.  Out  of  the  thirty-odd  stations  there  he  has  Bur- 
lington right. 

Mr.  Kellogg.  You  have  the  wrong  tariff,  that  is  all. 

Witness.  I  have  not  got  the  wrong  tariff,  I  will  beg  your  pardon. 
I  have  got  the  tariff  that  Mr.  Boltz  refers  to. 

Mr.  Kellogg.  It  does  not  compare. 

Mr.  Rosenthal.  If  Mr.  Boltz  will  furnish  us  any  other  tariff ■ 

Mr.  Miller.  He  gives  us  the  number  of  the  tariff  that  he  refers  to. 

Mr.  Rosenthal.  That  he  has  referred  to,  except  the  one  Mr.  Felton 
has  before  us,  why,  we  may  modify  our  statement ;  but  unless  we  get 
that  from  Mr.  Boltz  we  will  have  to  insist  upon  our  objection  to 
Exhibit  654.     The  agreement  was  in  Washington 

Mr.  Kellogg.  If  there  is  any  mistake  in  the  number,  we  will  have 
it  corrected ;  but  the  number  that  you  have  got  does  not  compare  with 
the  number  that  Boltz  gave  at  all. 

Mr.  Rosenthal.  The  number  that  we  have  got  compares  in  part 
with  the  number  that  Boltz  gave.  It  is  the  same  G.  F.  D.  number,  as 
Mr.  Felton  points  out. 

Mr.  Kellogg.  That  is  true. 

Mr.  Rosenthal.  But  a  different  I.  C.  C.  number. 

9789  Mr.  Durand.  And  a  different  date. 

Mr.    Kellogg.  And    a   different   date   and   different   rates 
entirely ;  so  it  evidently  is  not  the  same  tariff  he  is  talking  about. 

Mr.  Rosenthal.  And  it  is  the  only  thing  we  can  find  as  the  basis 
for  Boltz's  authority. 

Mr.  DuEAND.  He  has  made  a  mistake  in  his  reference. 

Mr.  Kellogg.  Mr.  Boltz  will  be  here  Monday  morning.  I  should 
like  to  ask  a  question  right  there.  The  tariff  that  you  were  reading 
from,  Mr.  Felton 

Mr.  Rosenthal.  Why  go  further  with  that? 

Mr.  Kellogg.  Does  not  name  a  single  rate  named  on  Boltz's  ex- 
hibit, does  it? — A.  I  could  not  find  that  it  did;  no,  sir,  the  tariff 
that  Mr.  Boltz  refers  to. 

Mr.  Kellogg.  It  is  an  entirely  different  tariff,  or  else  this  state- 
ment has  been  made  up  out  of  whole  cloth. 

Mr.  Miller.  I  submit  that  is  not  fair. 

Witness.  Mr.  Boltz  quoted  Central  Vermont  G.  F.  D.  192. 

Mr.  Rosenthal.  If  you  want  to  take  it  that  way,  you  may  take  it. 
Perhaps  it  is  made  up  out  of  whole  cloth.  Let  me  take  a  few  figures 
here,  and  I  will  show  you  that  he  has  drawn  certain  percentage  de- 
ductions that  he  either  imagined  or  wilfully  misrepresented. 

Mr.  Kellogg.  That  is  all  right. 

Mr.  Rosenthal.  We  will  take  you  at  your  own  statement. 

Mr.  Miller.  We  ask  counsel  to  produce  that  statement. 

Mr.  Kellogg.  We  will  produce  it,  certainly. 

Mr.  DuKAND.  You  mean  the  tariff  referred  to? 

9790  Mr.  Rosenthal.  Yes,  the  tariff  that  Mr.  Boltz  refers  to. 
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Mr.  Miller.  Have  you  got  it  right  here  ? 

Mr.  Kellogg.  No,  we  have  not.     We  did  not  bring  the  entire  files, 

Mr.  DuKAND.  Oh,  I  don't  think  so. 

Mr.  Rosenthal.  Let  us  have  the  original  of  654  again. 

Mr.  Kellogg.  We  will  get  that  for  you  Monday  morning. 

Q.  Now,  Mr.  Felton,  whether  it  is  made  up  out  of  whole  cloth  or 
not  remains  to  be  seen  as  yet,  but  I  have  just  promised  to  show  that 
there  is  a  willful  omission  which  materially  changes  the  percentage 
deduction.  I  call  your  attention  to  petitioner's  Exhibit  654,  and 
opposite  Burlington;  please  state  whether  or  not  Mr.  Boltz  has 
omitted  therefrom  the  rate  from  New  London  to  Burlington— the 
L.  C.  L.  rate  ? — A.  He  has  omitted  the  L.  C.  L.  rate. 

Q.  From  New  London  to  Burlington  ? — A.  From  New  London  to 
Burlington.  He  shows  the  carload  rate,  but  not  the  less  than  car- 
load rate. 

Q.  That  appears  upon  the  face  of  Exhibit  654,  does  it? — A.  That 
omission  is  very  evident  from  an  inspection  of  that  exhibit. 

Mr.  Kellogg.  The  exhibit  shows  right  on  its  face  that  it  was  in- 
tended to  be  omitted,  does  it  not  ? 

Mr.  Rosenthal.  Wait  a  minute.  It  was  not  intended  to  be 
omitted. 

Mr.  Kellogg.  Certainly  it  was. 
Witness.  It  was  omitted 

9791  Mr.  Kellogg.  It  shows  on  its  face  that  it  was  omitted,  doesn't 
it? 

Mr.  Rosenthal,  Certainly  it  shows  on  its  face  that  it  was  omitted, 
and  you  find  immediately  below  there  on  Exhibit  654  tlie  words 
"Average  rate,"  and  under  the  column  "  L.  C.  L."  7.7,  do  you  not? 

Witness.  That  is  true. 

Q.  Purporting  to  be  the  average  rates  from  New  London  to  the 
towns  named  on  Exhibit  654? — A.  That  is  correct. 

Q.  And  in  the  last  column  there  is  shown  6.4,  which  purports  to 
be  the  average  carload  rate  from  New  London  to  the  towns  men- 
tioned?— A.  That  is  true. 

Q.  And  below  you  find  this  statement:  "Analysis  of  the  above 
indicates  the  average  difference  in  rates  on  oil  in  carloads  and  less  is 
only  17  per  cent,"  do  you  not? — A.  That  is  true. 

Q.  "Wliat  is  the  Burlington  rate  from  New  London? — A.  Car- 
loads? 

Q.  Less  than  car  loads. — A.  The  tariff  which  Mr.  Boltz  refers  to, 
G.  F.  D.  192,  makes  40  cents  per  100  pounds. 

Q.  That  is  the  tariff  which  he  refers  to  where? — A.  'Which  he 
refers  to  on  the  first  line  of  Exhibit  654,  under  the  heading  "Author- 
ity for  the  above  rates." 

Q.  That  makes  the  less  than  carload  rate  from  New  London  to 
Burlington  40  cents  a  hundred,  does  it? — A.  It  makes  it  40  cents. 

Q.  Have  you  figured  the  average  difference  in  rates  on  oil  in  less 
than  carload  lots  in  the  manner  in  which  Boltz  figured,  in- 

9792  serting  the  Burlington  rate  of  40  cents? — A.  I  have  had  it 
done.     I  did  not  go  over  the  figures  personally. 
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Q.  And  what  do  you  find  the  percentage  to  be? — A.  I  found  that 
the  average  on  the  carload  was  6.4  according  to  Exhibit  654,  and  I 
found  by  adding  the  less  than  carload  rate  to  Burlington,  which 
certainly  should  have  been  added,  to  have  made  a 

Q.  To  have  made  the  exhibit  accurate? — A.  To  have  arrived  at 
the  correct  difference  between  less  than  carload  and  carload,  made 
the  average  less  than  carload  rate  8.85  instead  of  7.7. 

Q.  And  what  does  that  make  the  average  difference  in  rates  on  oil 
in  carloads  and  less  than  carloads,  figured  in  per  cent  ? — A.  Twenty- 
eight  per  cent,  as  against  17  per  cent  shown  on  Exhibit  654. 

Q.  So  that  if  he  had  included  the  Burlington  40-cent  rate  there, 
it  would  have  increased  his  percentage  from  17  per  cent  to  28  per 
cent? — A.  That  is  correct. 

Mr.  Kellogg.  I  wish  to  ask  a  question. 

Mr.  Rosenthal.  I  shall  object  to  your  asking  questions  as  to  the 
manner  in  which  the  exhibit  is  made  up.     It  is  your  exhibit. 

Mr.  I^LLOGG.  That  is  just  what  I  am  going  to  ask,  just  the  man- 
ner in  which  it  is  made  up. 

Mr.  Rosenthal.  That  is  not  my  exhibit;  it  is  your  exhibit.  I 
shall  object  to  your  cross-examining  Mr.  Felton  at  this  time. 

Mr.  Kellogg.  I  shall  ask  him  a  question,  and  he  can  refuse 
9793     to  answer. 

Mr.  Rosenthal.  Very  well. 

By  Mr.  Kellogg: 

Q.  Mr.  Felton,  if  you  leave  out  Burlington  from  both  sides,  take 
out  the  12-cent  rate  and  the  40-cent  rate,  and  the  percentage  will  be 
substantially  as  he  gives  it,  will  it  not? — A.  I  don't  know. 

Q.  You  can  figure  it. — A.  I  could  not  in  a  moment. 

Mr.  Rosenthal.  Figure  it  at  your  leisure,  and  answer  when  you 
get  around  to  cross-examination. 

Q.  Do  you  decline  to  answer? — A.  My  examination  of  the  docu- 
ment included  the  12  cents  in  carloads.  What  might  occur  by  leaving 
out  something  else  or  putting  in  something  else  is  entirely  another 
matter. 

Q.  But  if  you  take  out  Burlington  entirely,  as  to  all  the  other  places 
the  comparison  is  substantially  correct,  isn't  it? — A.  I  don't  know, 
sir,  without  going  over  all  those  figures,  and  you  will  excuse  me  from 
doing  that  right  now,  won't  you? 

Q.  You  seemed  to  be  perfectly  willing  to  go  over  figures  when  Mr. 
Rosenthal  asked  you.— A.  I  go  over  the  figures,  of  course,  but  you 
asked  me  to  go  over  these  figures,  and  add  up  figures,  and  make  a  com- 
putation and  do  it  right  here  in  a  minute.  I  will  do  it  to-night  and 
answer  you  in  the  morning,  if  you  want  me  to. 

Mr.  Rosenthal.  "V^Tien  they  get  the  correct  authority  upon  which 
they  have  made  up  that  exhilDit,  why,  we  will  ask  further  questions 
concerning  it. 

Witness.  I  am  very  glad  to  accommodate  you,  Mr.  Kellogg. 
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9794  Q.  Do  you  ever  ship  in  less  than  carload  to  Burlington? 
Mr.  Rosenthal.  As  I  understand  you,  you  will  produce,  if 

in  existence,  some  tariff  other  than  G.  F.  D.  192,  as  the  authority  upon 
which  Mr.  Boltz  relied. 

Mr.  Kellogg.  We  will  produce  the  correct  tariff  as  authority  for 
this  Exhibit  654. 

Mr.  Rosenthal.  That  is,  you  will  produce  Tariff  G.  F.  D.  No.  192, 
I.  C.  C.  No.  A-822? 

Mr.  Kellogg.  I  didn't  say  that. 

Mr.  Rosenthal.  That  is  the  tariff  that  he  refers  to. 

Mr.  Kellogg.  Very  well.  We  will  produce  the  correct  tariff  on 
which  this  table  was  based.  I  can  not  guarantee  that  in  writing  that 
off  one  figure  of  822  or  872  or  882  or  192  might  not  have  been  a  mistake 
of  the  stenographer;  but  the  tariff  on  which  those  rates  were  based 
will  be  produced,  and  if  there  is  not  any  such  tariff,  it  will  be  with- 
drawn.    You  can  rely  on  that. 

Mr.  Rosenthal.  Well,  maybe  it  will  be  withdrawn. 

Mr.  Kellogg.  It  is  undoubtedly  correct,  because  the  tariff  you  have 
is  not  this  tariff  at  all.  Now,  do  you  ship  in  less  than  carloads  to 
Burlington  from  New  London? 

Witness.  I  don't  know,  sir.  I  could  imagine  very  likely  that  we 
did. 

Q.  You  could  imagine  most  anything,  but  I  asked  you  if  you  did  do 
it,  not  what  you  imagined. 

Mr.  Rosenthal.  He  has  told  you  he  did  not  Iniow. 

A.  I  am  answering  your  question  the  best  I  know. 

Q.  You  have  a  very  brilliant  imagination.     It  is  facts  I  am 

9795  after. — A.  No ;  I  am  not  blessed  with  a  brilliant  imagination. 

Q.  Don't  you  know  that  Burlington  is  a  very  large  distribut- 
ing point  for  the  Standard  Oil? 

Mr.  Rosenthal.  Now,  wait  a  minute,  Mr.  Felton.  I  shall  instruct 
you  not  to  answer  any  further  questions  that  he  asks  you  on  cross- 
examination  at  this  time. 

Q.  You  decline  to  answer,  do  you  ? 

Mr.  Rosenthal.  In  the  first  place,  because  counsel  has  no  right  to 
insult  you,  and  secondly,  because  under  the  ruling  of  the  examiner  he 
has  not  ;iny  right  to  cross-examine  you  at  this  time. 

A.  I  will  have  to  stand  on  Mr.  Rosenthal's  advice,  Mr.  Kellogg. 

Q.  Is  not  Burlington  a  large  distributing  point? — A.  I  decline  to 
answer. 

Mr.  Rosenthal.  Wait  a  minute,  Mr.  Felton.  I  shall  have  to  in- 
struct you  that  I  want  to  go  on  with  you  on  direct  examination  now 
until  I  get  through  with  you. 

Q.  You  decline  to  answer  ? — A.  I  do,  sir. 

Mr.  Rosenthal.  The  witness  will  be  perfectly  willing  to  answer 
it  upon  cross-examination. 

Mr.  Kellogg.  Certainly. 
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By  Mr.  Rosenthal  : 
Q.  Will  you  please  examine  Government  Exhibit  622    [handing 
paper  to  witness]  ?     That  exhibit  was  put  in  evidence  by  the  Govern- 
ment while  Mr.  Schindler  was  on  the  stand  at  Washington.     With 
respect  to  Government  Exhibit  622  the  witness  Schindler  testified 

on  behalf  of  the  Government  that  the  rates  thereon  indicated 

9796  between  the  points  there  indicated  were  the  lowest  combina- 
tion of  rates  that  he  was  able  to  make  from  an  examination  of 

any  tariffs  that  he  was  able  to  find.  Have  you  made  an  examination 
of  the  tariffs  that  were  in  existence  during  the  time  in  question,  for 
the  purpose  of  determining  the  accuracy  of  Government  Exhibit 
622  ? — ^A.  I  made  some  examination  myself,  and  I  caused  further  ex- 
aminations to  be  made  by  some  of  my  assistants. 

Q.  And  what  do  you  find  with  respect  to  the  accuracy  of  Govern- 
ment Exhibit  622  ?  Do  you  find  that  those  are  the  lowest  combina- 
tion of  rates  that  can  be  made  between  those  points? — A.  They  are 
not,  or  they  were  not  at  that  time. 

Q.  Exhibit  622  gives  certain  tariffs  as  the  basis  for  the  rates  therein 
named,  does  it  not  ? — A.  It  does. 

Q.  And  an  examination  of  those  tariffs  will  show  the  dates  when 
those  tariffs  were  operative,  will  it  not? — A.  That  is  correct. 

Q.  Now,  taking  the  dates  covered  by  those  tariffs  named  by  the 
Government  on  Exhibit  622,  have  you  examined  that  situation  for  the 
purpose  of  ascertaining  Vvhether  there  are  other  tariffs  in  existence 
giving  a  lower  combination  of  rates  between  the  points  named  than 
does  Govermnent  Exhibit  622? — A.  I  have. 

Mr.  Kellogg.  Do  you  mean  now  or  then? 

Mr.  Rosenthal.  Oh,  then.  I  mean  at  the  date  mentioned,  to  wit, 
December  16,  lOO-t,  the  date  mentioned  on  Government  Exhibit  622. 

Witness.  I  have  made  such  examination  myself,  and  caused 
more  complete  and  detailed  examination  to  be  made  by  my 

9797  assistants. 

Q.  And  have  you  put  the  result  of  that  examination  in  the 
form  of  an  exhibit  ? — A.  I  have  caused  it  to  be  done ;  yes,  sir. 

(Paper  marked  "Defendants'  Exhibit  127.") 

Q.  I  show  you  defendants'  Exhibit  127.  Is  that  the  exhibit  that 
has  been  prepared  in  the  manner  which  you  have  just  indicated? — 
A.  Yes,  sir ;  it  is. 

Q.  Do  you  take  on  defendants'  Exhibit  127  the  same  toAvns  as  the 
Government  has  taken  in  its  Exhibit  622? — A.  I  have  just  compared 
them,  and  find  them  to  be  the  same. 

Q.  And  do  you  give  on  defendants'  Exhibit  127  the  tariffs  from 
which  you  obtained  the  correct  rates? — A.  I  do. 

Q.  And  those  are  the  tariffs  indicated  in  the  note  at  the  bottom  of 
defendants'  Exhibit  127?— A.  That  is  correct. 

Q.  And  you  take  the  same  points  and  the  rates  between  the  same 
points  ? — A.  I  did  not  quite  get  that. 

Mr.  MiLLEK.  The  same  points  of  shipment  and  destination. 
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Q.  The  same  points  of  shipment  and  destination.— A.  From  and 
to;  yes,  sir. 

Q.  Now,  as  an  illustration :  does  Government  Exhibit  622  purport 
to  give  the  lowest  rate  on  petroleum  from  Toledo  to  Cumberland 
Junction,  Maine,  as  of  December  15,  1904?— A.  On  its  face  it  gives 
a  rate. 

Q.  I  asked  you  if  it  purported  to  give  the  lowest  rate.— A.  The 
exhibit  in  itself  says  nothing  about  the  lowest  rate. 

Q.  On  its  face  it  gives  a  rate  ? — A.  It  gives  a  rate. 

Q.  And  add  to  that  Mr.  Schindler's  testimony  that  it  was  the 
lowest   combination    of   rates? — A.  If   he    so    testified,  then 

9798  this  would  indicate  that  the  rates  named  on  petitioner's  Ex- 
hibit 622  were  the  lowest  combination. 

Q.  "\'\^at  rate  between  Toledo  and  Cumberland  Junction,  Maine, 
does  Government  Exhibit  622  show? — A.  Government  Exhibit  622 
shows  a  rate  of  44  cents  per  100  pounds  from  Toledo,  Ohio,  to  Cum- 
berland Junction,  Maine. 

Q.  Now,  assuming  that  Mr.  Schindler  testified  that  that  was  the 
lowest  combination  of  rates  between  Toledo  and  Cumberland  Junc- 
tion, what  do  you  say  as  to  the  fact  in  that  regard  ? 

Mr.  Kellogg.  Now,  I  object  to  that  unless  he  produces  the  tariff. 

Mr.  Rosenthal.  We  have  given  you  the  authority,  and  we  ■will 
produce  the  tariff  whenever  you  want  it. 

Mr.  KJELLOGG.  I  object  to  it  as  incompetent  and  irrelevant. 

Q.  "What  is  the  fact? — A.  According  to  my  understanding,  the 
correct  rate  was  27  cents  per  100  pounds. 

Q.  From  Toledo  to  Cumberland  Junction? — A.  Yes,  sir. 

Q.  And  what  is  your  authority  for  that? — A.  Grand  Trunk  Tariff 
I.  C.  C.  A-944. 

Mr.  Kellogg.  Is  that  the  tariff  you  have  been  testifying  to  to- 
day? 

Witness.  Effective  December  12,  1904. 

Mr.  Kellogg.  Let  me  look  at  it  just  a  moment,  and  perhaps  we 
will  not  object  to  it  going  in  as  it  is. 

Q.  After  the  figure  27  under  the  head  of  "  Correct  rate  Toledo" 

I  find  the  letter  "A."    What  does  that  refer  to? — A.  That  refers  to 

Grand  Trunk  Tariff  I.  C.  C.  A-944  effective  December  12, 1904. 

9799  Q.  Now,  take  as  a  further  illustration  the  rate  from  Cleve- 
land,   Ohio,    to    Cumberland    Junction,    Maine.     What   does 

Government  Exhibit  622  show  that  rate  to  be? — A.  Thirty-eight 
cents. 

Q.  What,  as  a  matter  of  fact,  was  the  lowest  rate  from  Cleveland 
to  Cumberland  Junction  at  that  time? 

Mr.  Kellogg.  That  is  objected  to  imless  he  produces  the  tariff, 
which  is  the  best  evidence. 

A.  Twenty-four  cents. 

Q.  What  is  your  authority  for  that? — A.  After  24  you  will  find 
the  letter  "  B."  The  letter  "  B  "  refers  to  B.  &  O.  Tariff  I.  C.  C. 
4538,  effective  February  1,  1904. 
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Mr.  Kellogg.  Have  you  that  tariff  here? 

Witness.  I  do  not  think  it  is  in  the  courtroom. 

Mr.  EosENTHAL.  I  Want  to  say  this,  Mr.  Kellogg,  that  if  you  insist 
upon  the  production  of  the  tariffs  which  we  name  as  an  authority 
for  our  rate,  I  shall  likewise  insist  upon  the  production  of  the  tariffs 
which  you  named  as  an  authority  in  every  exhibit  which  you  put 
in,  and  there  were  hundreds  of  them.  There  were  hundreds  of  them 
which  went  in  in  that  way,  on  the  understanding  that  we  would 
have  a  right  to  check  them  up,  and  if  we  found  an  error,  to  call  your 
attention  to  it.  Now,  if  you  invoke  a  different  rule  here  with  respect 
to  us  when  we  give  you  the  authority  on  the  exhibit  and  the  tariff, 
you  having  access  to  the  tariffs,  and  as  ready  access  as  we  have,  and 
undertake  to  invoke  a  different  rule  against  us  than  we  invoked 
against  you,  I  shall  object  to  every  exhibit  that  you  have  put  in 
under  the  same  circumstances  and  for  the  same  reason.     All  I 

9800  want  is  the  same  rule  applied  to  us  as  was  applied  to  you  in 
that  regard;  and  wherever  you  check  up  here  and  find  that 

we  have  erred  with  respect  to  any  tariff  which  we  have  named  as 
an  authority,  and  wish  to  examine  Mr.  Felton  further  upon  it,  we 
will  not  have  the  slightest  objection. 

Mr.  Kellogg.  Are  you  through. 

Mr.  Rosenthal.  Yes. 

Mr.  Kellogg.  When  we  put  in  our  testimony  we  had  copies  made 
of  these  exhibits,  and  furnished  them  to  j'^ou,  so  that  you  could  check 
them  up.     You  refused  to  do  that  with  us. 

Mr.  Rosenthal.  Not  at  all.     You  may  take  the  original. 

Mr.  Kellogg.  We  can  not,  because  it  is  in  the  stenographer's 
hands,  and  we  are  not  entitled  to  do  it. 

Mr.  Rosenthal.  ^Vhy,  you  have  all  the  original  exhibits  in  your 
hands  now. 

Mr.  Kellogg.  Not  at  all. 

Mr.  Rosenthal.  I  am  calling  for  them  from  day  to  da)^  and  it 
turns  out  here  that  the  original  exhibits,  which  at  least  should  be 

Mr.  Kellogg.  Our  exhibits. 

Mr.  Rosenthal.  Not  at  all — not  your  exhibits 

Mr.  Kellogg.  Will  you  keep  still  until  I  get  through  ? 

Mr.  Rosenthal.  No. 

Mr.  Kellogg.  Well,  go  on  and  when  you  get  through  I  will  talk. 

Mr.  Rosenthal.  The  exhibits  which  you  have  in  your  possession; 

and  I  have  been  calling  upon  Mr.  Chase  for  them — the  original, 

marked  "  exhibits  "  in  this  case,  which  should  be  in  the  posses- 

9801  sion  of  the  official  stenographer,  but  which  turn  up  here  in  your 
possession. 

Mr.  Kellogg.  Not  a  bit  of  it,  and  you  know  it  is  not  true. 

Mr.  Rosenthal.  I  know  that  they  are  in  the  possession  of  Mr. 
Chase,  and  that  he  is  producing  them,  and  that  the  stenographer 
yesterday  said  he  did  not  have  them,  but  that  Mr.  Durand  did. 

Mr.  Kellogg.  I  won't  bandy  words  with  you  at  all.  I  will  address 
my  remarks  to  the  stenographer  when  you  get  through. 
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Mr.  Rosenthal.  Now,  I  simply  wish  to  say,  if  that  objection  is 
insisted  upon,  I  want  the  record  to  show  that  wherever  you  put  in  an 
exhibit,  stating  your  tariff  authority  upon  the  exhibit  without  pro- 
ducing the  original  tariff,  we  shall  likewise  insist  upon  an  objection 
to  the  introduction  of  those  exhibits,  upon  the  ground  that  they  have 
not  been  properly  proved. 

Mr.  Kellogg.  You  have  said  that  once.     Now,  are  you  through? 

Mr.  Rosenthal.  Yes ;  I  am  through  with  that  statement. 

Mr.  Kellogg.  Now,  may  I  make  a  statement  without  being  inter- 
rupted and  insulted  by  you? 

Mr.  Rosenthal.  You  may,  sir. 

Mr.  Kellogg.  Very  well.  I  say  you  were  given  copies  of  all  of 
our  exhibits — that  you  refused  to  give  us.  We  took  the  testimony  in 
Washington,  where  the  tariffs  were,  and  we  produced  every  tariff 
there  asked  for. 

Mr.  Rosenthal.  Well,  the  record  will  show  just  what  took  place 
at  that  time. 

Mr.  Kellogg.  We  produced  every  tariff  asked  for.  If  you 
would  furnish  us  copies  of  your  exhibits  and  put  them  in,  the 

9802  way  we  did,  take  the  testimony  and  have  the  tariffs  where  we 
could  get  at  them,  there  would  be  no  objection. 

Mr.  Rosenthal.  That  is  the  only  answer  to  that,  is  it  ? 

Mr.  KJELLOGG.  But  you  are  throwing  every  obstacle  in  the  way  of 
having  a  copy  to  examine.  We  have  not  even  a  copy,  unless  we 
borrow  the  original  from  the  stenographer.  As  to  every  one  of  our 
exhibits,  with  possibly  a  very  few  exceptions,  but  all  of  the  important 
ones,  you  had  copies  furnished  you  at  the  time  they  were  put  in. 

Mr.  Rosenthal.  Only  as  to  a  very  few  of  them.  As  to  most  of 
your  exhibits — as  to  the  exhibits  which  came  from  us  in  the  first 
instance,  which  were  made  up  at  your  request,  of  course  we  retained 
copies  of  those — as  to  most  of  the  exhibits  which  you  yourself  pre- 
pared, you  will  find  from  an  examination  of  the  record  that  as  a 
matter  of  fact  we  did  not  get  copies. 

Mr.  Kellogg.  Yes,  you  did. 

Mr.  Rosenthal.  And  whether  that  is  so  or  not,  you  now  have  the 
originals  which  you  are  at  perfect  liberty  to  take,  and  we  will  use 
the  copy  which  we  have  bound,  in  our  bound  briefs  here  as  the  basis 
of  the  witness's  testimony.  You  may  use  those  originals  precisely 
as  you  would  use  copies. 

Mr.  Kellogg.  Go  on  with  your  testimony.  I  will  enter  my  objec- 
tions as  I  see  fit. 

Q.  I  direct  your  attention,  Mr.  Felton,  in  connection  with  this 

same  exhibit,  to  the  letters  "  E.  G."     If  you  will  look  under  the  head 

of  "  Oil  City,  Correct  filed  rate,"  what  do  the  letters  "  E.  G."  refer  to 

there?— A.  The  letter  "E  "  refers  to  Erie  Railway  Tariff  I.  C  C 

A-114. 

9803  Q.  As  shown  in  the  note  opposite  the  letter  "  E  "  at  the 
bottom? — A.  As  shown  in  the  note  opposite  the  letter  "E"  at 

the  bottom. 
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Q.  And  "G"  refers  to  what?— A.  "G"  refers  to  Boston  and 
Maine  Tariff  I.  C.  C.  3198,  effective  April  16,  1903. 

Q.  In  order  to  get  that  35|-cent  rate  from  Oil  City  to  Auburn, 
Maine,  you  use  the  two  tariffs  here A.  Yes,  sir. 

Q.  Erie  I.  C.  C.  A-114  and  Boston  and  Maine  I.  C.  C.  3198?— 
A.  Yes,  sir. 

Q.  And  wherever  there  are  two  letters  like  that,  the  explanation  is 
the  same  ? — A.  Yes,  sir. 

Q.  Now,  at  the  lower  right  hand  of  this  exhibit  I  find  the  words 
"From  Toledo  to  Boston,  27."  What  does  that  mean?— A.  That  is 
put  down  there  for  a  handy  reference  in  checking  the  through  rate 
or  the  combination  of  rates,  and  that  means,  as  in  the  case  of  the  let- 
ters "  E.  G."  that  you  just  referred  to,  Tariff  E,  which  shows  as  Erie 
I.  C.  C.  A-114,  makes  a  rate  of  23^  cents  from  Oil  City  to  Boston. 
Tariff  G,  B.  and  M.  I.  C.  C.  3198,  as  is  shown  in  the  extreme  right 
hand  column  of  Exhibit  127,  names  a  12-cent  rate  from  Boston  to 
Auburn,  Maine.  The  23J  and  the  12  make  a  through  charge  or  a 
through  rate  of  354  cents  a  hundred  pounds  as  against  the  39-cent 
rate  shown  in  Government  Exhibit  622. 

Mr.  Rosenthal.  I  offer  in  evidence  defendants'  Exhibit  127. 

Mr.  Kellogg.  It  is  objected  to  as  incompetent,  as  the  tariffs  are  the 
best  evidence.     Now,  I  wish  to  ask  him  a  question. 

Mr.  Rosenthal.  About  what? 
9804        Mr.  Kellogg.  About  defendants'  Exhibit  127. 

By  Mr.  Kellogg: 

Q.  What  did  you  say  your  authority  was  for  the  Cleveland  rate? — 
A.  Cleveland  to  what  point,  Mr.  Kellogg? 

Q.  To  all  these  points. — A.  Baltimore  and  Ohio  Tariff  I.  C.  C. 
4538. 

Q.  Have  you  got  it  in  town? — A.  I  don't  know  whether  it  is  or 
not,  sir. 

Q.  Does  it  name  a  rate  from  Cleveland  to  these  points  by  itself? — 
A.  It  names  a  basis  and  refers  to  Fast  Freight  Line  books  that  do 
name  a  rate. 

Q.  The  same  as  this  Grand  Trunk  tariff? — A.  Practically  on  that 
basis;  yes,  sir. 

Q.  And  the  Fast  Freight  Line  books  exclude  petroleum  the  same 
as  the  Grand  Trunk  ? — A.  Not  in  that  case ;  no,  sir. 

Q.  It  does  not? — A.  No,  sir. 

Q.  Where  is  your  Fast  Freight  Book  referred  to  here  in  this 
tariff — A.  It  is  an  Erie  Despatch  Fast  Freight  Book  referred  to  in 
the  tariff. 

Q.  Is  it  referred  to  on  your  Exhibit  127  ? — A.  No ;  but  it  is  referred 
to  in  the  tariff  and  is  thereby  a  part  of  I.  C.  C.  4538. 

Mr.  Kellogg.  Will  you  produce  that  B.  and  O.  tariff,  and  the 
despatch  book  that  you  refer  to  as  a  basis  for  the  Cleveland  rate  ? 

Mr.  Rosenthal.  Certainly. 

Mr.  Kellogg.  Well,  when? 
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Witness.  If  we  have  them  here,  I  can  produce  them  Monday.  If 
I  have  not  got  them  here,  I  will  get  them. 

9805  (Paper  marked  "  Defendants'  Exhibit  128.") 

By  Mr.  Rosenthal: 

Q.  I  show  you  defendants'  Exhibit  128.  Please  state  what  that 
is.— A.  Correction  in  rates  from  Government  Exhibit  622,  giving 
the  lowest  combination  available  from  Oil  City  in  the  year  1904. 

Q.  And  for  the  same  date  iiidicated  in  Government  Exhibit  622?— 
A.  The  tariff  references  given  in  the  body  of  this  Exhibit  128  cover 
dates  from  1899  to  1903. 

Q.  That  is,  cover  dates  when  the  tariffs  became  effective?— 
A.  Cover  dates  when  the  tariffs  became  effective ;  yes,  sir. 

Q.  Continuing  in  effect  from  that  time  on  except  where  indi- 
cated ? — A.  I  so  understand ;  yes,  sir. 

Q.  Nov,-,  some  of  the  tariffs  indicated  as  the  reference  from  which 
you  obtained  these  rates  in  defendants'  Exhibit  128  are  State  tariils, 
are  they? — A.  Some  of  them  are;  yes,  sir. 

Q.  Can  you  indicate  which  are  State  tariffs? — A.  Tariff  C,  Maine 
Central  172,  effective  August  18,  1899 ;  was  not  filed  with  the  Inter- 
state Commerce  Commission  according  to  this  statement  until  May 
22,  1906,  when  it  was  filed  under  the  number  I.  C.  C.  1163. 

Q.  What  others?— A.  Maine  Central  Local  Mileage  Class  Kate 
Tariff.  That  Avas  filed  with  the  Commission  on  October  15,  1906, 
under  I.  C.  C.  1264. 

Q.  Any  others? — A.  Maine  Central  rate  issue  R. 

Q.  That  is  C,  and  then  F,  and  then  M  ?— A.  C  and  F  and  M 
and  N. 

9806  Q.  C,  F,  M,  and  N  were  State  tariffs  in  1904,  were  they?- 
A.  C,  F,  M,  and  N  were  state  tariffs  in  1904. 

Q.  Not  filed  Vi'ith  the  Interstate  Commerce  Commission? — A.  That 
is  correct  according  to  the  record  as  set  forth  here. 

Q.  Using  those  tariffs  in  connection  with  the  other  tariffs  indicated 
on  this  exhibit,  defendants'  Exhibit  128,  you  get  the  rates  thereon 
indicated,  do  j'ou,  as  the  through  rates  from  Oil  City  to  the  points 
indicated  ? — A.  Get  the  rates  under  the  heading  "  Correct  rate." 

Q.  In  otlier  words,  this  exhibit  shows  in  some  instances  a  combi- 
nation of  through  and  local  rates  in  order  to  get  the  lowest  rate?— 
A.  Yes,  sir. 

Q.  As  I  understood  your  testimony  yesterday,  if  I  remember  it 
rightly,  you  then  testified  that  that  was  the  common  practice  until 
the  issuance  of  this  recent  rule  by  the  Interstate  Commerce  Commis- 
sion ? — A.  I  testified  that  it  was  quite  a  common  practice. 

Mr.  Kellogg.  Do  you  mean  for  the  Standard  Oil? 

Q.  Well,  what  do  you  mean  in  that  regard  ?  Do  you  mean  for  the 
Standard  Oil  Company  alone  or  for  shippers  generally  ? — A.  I  mean 
for  shippers  generally. 

Mr.  Rosenthal.  Now,  whenever  you  want  enlightenment  of  that 
kind.  Brother  Kellogg,  just  interject  and  you  will  get  it. 
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Q.  And  do  you  know  whether  those  State  tariffs  indicated  on  de- 
fendants' Exhibit  128  were  class  tariffs  ?— A.  I  understand  that  some 
of  them  were  class  tariffs  and  some  were  oil  tariffs.  One  of  them 
seems  to  have  been  a  local  mileage  class  rate  tariff,  which  was  very 
proper  to  use. 

Q.  Well,  we  will  have  those  tariffs  in  the  course  of  a  few 

9807  days.     I  offer  in  evidence  defendants'  Exhibit  128. 

By  Mr.  Kellogg: 

Q.  I  want  to  ask  a  question  or  two  about  it.  In  order  to  make  up 
this  combination  of  rates  named  in  defendants'  Exhibit  128  you  have 
to  use,  during  the  time  shown  by  Government  Exhibit  622,  those 
rates  in  the  States  not  filed  with  the  Interstate  Commerce  Commis- 
sion ? — A.  In  some  cases,  not  in  all. 

Q.  ^Yha.t  cases  not?— A.  I  called  off  the  tariffs. 

Mr.  Rosenthal.  The  cases  indicated,  Mr.  Kellogg,  C.  F.  M.  and  N. 

Q,.  Have  you  those  tariffs? — A.  I  do  not  know  whether  they  are 
here  or  not.     I  have  some. 

Q.  Where  do  you  keep  your  tariffs? — A.  The  tariffs  are  in  my 
office. 

Q.  Where  is  your  office  ? — A.  New  York. 

Q.  In  New  York.  Was  this  made  up  from  the  tariffs  in  your 
office? — A.  Yes,  sir. 

Mr.  Kellogg.  I  object  to  defendants'  Exhibit  128.  The  tariffs  are 
the  best  evidence.  When  you  are  ready  to  submit  the  tariffs  with  the 
exhibit  we  will  examine  them.  Will  you  produce  those  tariffs  Monday 
morning? 

Witness.  If  they  are  here ;  yes,  sir. 

Mr.  Rosenthal.  Have  you  got  Exhibit  623,  Mr.  Chase? 

(Paper  handed  to  Mr.  Rosenthal.) 

By  Mr.  Rosenthal  : 
Q.  Government  Exhibit  623  purports  to  show  a  rate  from  Toledo, 
Cleveland,  and   Oil  City  to  various    New    England    points 

9808  on  the  New  York,  New  Haven  and  Hartford  road  therein 
named,  and  the  testimony  of  the  Government  witnesses  in  con- 
nection with  that  exhibit  was  to  the  effect  that  those  were  the  lowest 
combination  of  rates  that  could  be  made  between  those  points.  Have 
you  examined  that  exhibit? — A.  I  have  examined  it  generally  myself 
and  caused  it  to  be  examined  more  in  detail  by  my  clerks. 

Q.  Have  you  made  an  examination  of  other  tariffs  than  those 
named  on  Government  Exhibit  623,  for  the  purpose  of  showing 
whether  there  are  other  combinations  of  rates  that  might  have  been 
made  at  that  time  between  those  same  points  ? — A.  I  have. 

Q.  I  show  you  defendants'  Exhibit  129.  What  is  defendants'  Ex- 
hibit 129  ? — A.  It  is  a  table  showing  corrections  of  the  rates  to  points 
on  the  New  York,  New  Haven  and  Hartford  Railroad,  as  sho^Vn  in 
petitioners'  Exhibit  623. 
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Q.  And  the  correct  rates  that  you  have  given  in  each  instance  are 
rates  that  are  made  up  from  the  tariffs  indicated  in  the  note  on  the 
bottom  of  defendants'  Exhibit  129,  are  they?— A.  That  is  correct. 

Mr.  EosENTHAL.  I  offcr  in  evidence  defendants'  Exhibit  129. 

Mr.  Kellogg.  Same  objection  as  to  128. 

Mr.  EosBNTHAL.  Now,  I  would  like  Government  Exhibit  624. 

(Paper  handed  to  Mr.  Eosenthal.) 

Q.  Government  Exhibit  624  purports  to  be  a  correct  statement 
showing  a  comparison  of  published  rates  on  petroleum  and  its 

9809  products  in  carloads  to  points  on  the  Central  Vermont  Eailway 
with  the  Boston  rate  from  Toledo,  Cleveland,  and  Oil  City  to 

the  points  named  in  such  exhibit.  Have  you  examined  that  exhibit?— 
A.  I  have  had  that  exhibit  examined,  and  I  have  examined  it  myself. 

Q.  And  the  testimony  is  that  that  states  the  lowest  combination 
of  rates  that  could  have  been  made  at  that  time  between  the  points 
thereon  indicated.  Will  you  please  examine  defendants'  Exhibit  130 
and  state  what  that  is  ? — A.  It  is  a  table  showing  correction  of  the 
rates  to  points  on  the  Central  Vermont  Eailway,  as  shown  in  peti- 
tioners' Exhibit  624. 

Q.  And  your  authority  for  the  rate  named  in  defendants'  Exhibit 
130  is  the  tariffs  indicated  in  the  notes  A,  B,  C,  D,  E,  F,  and  G  at  the 
bottom  of  the  page  of  that  exhibit.     Is  that  right  ? — A.  Yes,  sir. 

Mr.  Eosenthal.  Let  me  have  petitioners'  Exhibit  621. 

(Paper  handed  to  Mr.  Eosenthal  by  Mr.  Durand.) 

Mr.  Kellogg.  Did  you  offer  Exhibit  130  in  evidence  ? 

Mr.  Eosenthal.  I  now  offer  defendants'  Exhibit  130  in  evidence. 

By  Mr.  Ejsllogg  : 
Q.  I  would  like  to  ask  a  question  or  two  about  that.     Do  you  base 
the  rates  from  Toledo  on  the  Grand  Trunk  tariff  that  you  testified  to 
to-day? — A.  Yes,  sir. 

Q.  And  the  rates  from  Cleveland  on  tariffs  indicated  at  the  foot- 
note?— A.  Yes,  sir. 

Q.  Now,  I  notice,  for  instance,  take  Williston.  You  make  the 
rate  from  Cleveland  49  cents,  don't  you  ? 

Mr.  Eosenthal.  Just  a  minute.     There  is  only  one  Toledo 

9810  rate  that  I  find  based  exclusively  on  that  Grand  Trunk  tariff, 
Mr.  Felton.     I  wish  you  would  examine  the  exhibit. 

Mr.  I&;llogg.  It  is  all  the  same.     A.  Grand  Trunk  tariff. 

Witness.  It  is  the  same  one. 

Mr.  Maetyn.  Which  one  are  you  talking  about? 

Mr.  Kellogg.  Exhibit  130. 

Q.  Now,  your  rate  from  Toledo,  as  I  understand  you,  was  based 
on  that  Grand  Trunk  tariff  ? — A.  That  is  the  way  the  statement  reads. 

Q.  That  is  correct,  isn't  it? — A.  That  is  correct. 

Q.  Your  rate  from  Cleveland  is  based  on  the  tariffs  named  in  the 
letters  opposite  the  respective  rates  and  noted  in  the  footnote, 
is  it? — A.  That  is  true. 

Q.  B  and  E,  are  they? — A.  B  and  E,  whatever  the  letters  are. 
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Q.  Yes,  whatever  they  are.  Now,  the  Williston  Vermont  Cen- 
tral rate  from  Cleveland  is  49  cents  a  hundred,  is  it? — A.  That  is 
what  this  combination  makes ;   yes,  sir. 

Q.  And  from  Toledo  is  29  cents  a  hundred? — A.  Toledo  is  27  by 
an  entirely  different  route. 

Q.  Twenty-seven,  I  would  say,  instead  of  29. — A.  By  an  entirely 
different  route. 

Q.  Twenty-seven  cents  a  hundred  ? — A.  Yes,  sir. 

Q.  Kow,  what  is  the  rate  from  Cleveland  to  Toledo? — A.  That  is 
another  combination. 

Q.  That  is  9  cents,  isn't  it? — A.  From  where? 

Q.  From  Cleveland  to  Toledo  is  9  cents  ? — A.  Yes ;  you  can  figure 
another  combination. 

9811  Q.  Why  didn't  you  put  it  in  there,  another  combination,  and 
ship  from  Cleveland  to  Toledo,  and  then  over  to  Williston  ? — 

A.  If  I  had  had  time  I  suppose  I  could  have  found  a  whole  lot  more. 

Q.  You  didn't  think  of  that?— A.  Yes;  I  thought  of  that. 

Q.  That  is  all. — A.  I  thought  of  that.  And  you  might  be  surprised 
to  know  that  shipments  go  from  Cleveland,  of  all  kinds  of  stuff,  into 
Canada,  and  perhaps  away  back  into  New  England,  via  Toledo  and 
Detroit  and  the  Grand  Trunk  system ;  so  that  is  not  such  a  great  joke 
after  all. 

By  Mr.  Eosenthal  : 

Q.  You  do  not  pretend,  in  the  making  up  of  defendants'  Exhibit 
130,  as  I  understand,  to  have  given  all  of  the  possible  combinations  of 
rates A.  Oh,  no,  sir. 

Q.  That  you  might  have  given  ? — ^A.  No,  sir. 

Q.  Nor  all  of  those  that  you  might  possibly  have  given  lower  than 
the  Government  exhibit  ? — A.  No,  sir. 

Q.  In  the  preparation  of  this  exhibit  you  were  simply  seeking  to 
demonstrate  the  gross  error  into  which  the  Government  had  fallen  in 
putting  in  its  exhibit  ? — A.  That  is  correct. 

Q.  But  you  were  not  trying  to  show  (because  that  would  be  an  end- 
less task)  all  the  mistakes  that  they  made? — A.  Based  on  what  I 
found,  it  would  be  quite  a  task. 

Mr.  Kellogg.  Now,  Mr.  Felton,  except  the  one  I  pointed  out  to 
you,  name  a  lower  combination  than  you  have  got  in  this  schedule 
130. 

Witness.  Oh,  I  have  nothing  before  me  with  which  I  could  do 
that. 

9812  Mr.  Kellogg.  You  can't  do  it,  can  you? 
Witness.  Not  without  consulting  tariffs. 

Mr.  Kellogg.  You  can't  then,  can  you  ? 

Witness.  Yes;   I  think  I  could. 

Mr.  Kellogg.  Why  haven't  you  done  it,  then  ? 

Witness.  You  might  ask  me  why  I  have  not  consulted  every  tariff 
in  the  United  States.    I  think  I  have  done  pretty  well. 

(An  adjournment  was  here  taken  until  Monday,  October  5,  1908, 
at  10.30  o'clock  a.  m.) 
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9813  Room  677,  Federal  Building,  Chicago,  III., 

Monday,  October  5,  1908—10.30  a.  m. 

The  hearing  was  resumed  before  the  special  examiner,  Hon.  Frank- 
lin Ferriss,  at  the  above  time  and  place. 

Present :  On  behalf  of  the  petitioner,  Mr.  Frank  B.  Kellogg,  Mr. 
Charles  B.  Morrison ;  on  behalf  of  the  defendants,  Mr.  Moritz  Rosen- 
thal, Mr.  John  S.  Miller,  Mr.  Chauncey  W.  Martyn. 

Mr.  Kellogg.  The  petitioner  withdraws  its  objections  to  defend- 
ants' Exhibits  120,  121,  121-A,  122,  123,  125,  126,  127,  128,  129,  and 
130,  which  objections  were  made  on  the  ground  that  the  tariffs  were 
the  best  evidence,  reserving  the  right,  however,  to  check  up  the  ex- 
hibits in  examining  Mr.  Felton  or  any  other  witness  on  the  accuracy 
thereof. 

It  is  agreed  that  defendants'  Exhibit  124,  the  Grand  Trunk  tariff 
I.  C.  C.  No.  A-!)41,  shall  be  considered  as  introduced  in  evidence; 
but  the  National  Despatch-Great  Eastern  Billing  Instructions  No.  9 
may  be  considered  in  evidence,  and  such  parts  thereof  read  into  the 
record  as  either  part}'  Tuay  deem  material ;  and  that  the  whole  billing 
instructions  may  be  produced  at  any  hearing  in  this  case  and  used 
with  the  same  force  and  effect  as  if  the  same  were  introduced  in  evi- 
dence and  printed  in  the  record  herein. 

Henry  E.  Felton  recalled. 
9814-9815        Witness.  May  I  make  a  few  minor  corrections? 
Mr.  Kellogg.  Yes. 

Mr.  Rosenthal.  Yes ;  I  think  you  had  better  make  them  as  you  go 
along,  as  you  detect  them  from  day  to  daj^. 

Mr.  Kellogg.  Yes ;  I  think  that  would  be  the  better  plan. 

Witness.  Page  9677,  in  speaking  about  the  independent  refineries, 
instead  of  "  There  is  a  so-called  independent  refinery  at  every  town 
or  city,"  I  should  like  to  change  that  so  it  will  read,  "  I  understand 
there  is  a  so-called  independent  refinery  in  practically  every  locality." 

On  page  9729,  when  I  answered  Mr.  Rosenthal's  question,  I  had 
not  read  what  Mr.  Schindler  had  said. 

Mr.  Kellogg.  What  question,  please? 

Witness.  "  Instead  of  65,000  pounds,  as  was  testified  to  by  Mr. 
Schindler." 

Mr.  Kellogg.  Hadn't  you  better  scratch  that  out?  I  really  don't 
know  what  you  are  talking  about. 

Witness.  I  will  let  that  go,  and  you  can  bring  that  up  in  the  cross- 
examination,  and  I  will  explain  that. 

Mr.  Kellogg.  Go  ahead. 

Witness.  Page  9746 

Mr.  Miller.  Are  you  going  to  explain  this  on  9729? 

Mr.  Kello(;o.  Make  your  explanation  if  you  want  to. 

Witness.  If  we  change  it  there  it  is  going  to  change  so  much  after- 
wards, I  will  be  satisfied  if  the  record  just  stands  that  I  had  not  read 
Mr.  Schindler's  testimony,  and  I  supposed  the  question  covered  it, 
and  so  did  Mr.  Rosenthal. 
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Mr.  Kellogg.  All  right. 

Witness.  Now,  on  page  9746,  we  were  talking  about  that  Eed 

Line  book,  and  an  undue  importance  has  been  given  to  note  66.     I 

would  like  to  have  the  first  answer  on  that  page,  if  you  please,  read 

as  follows:  "  I  so  understand,  all  being  subject  to  rules  shown  in  the 

book."     Of  course,  the  book  must  govern. 

9816  Direct  examination  resumed  by  Mr.  Rosenthal: 

Mr.  Felton,  I  want  to  direct  your  attention  a  little  more 
specifically  to  the  petroleum  tariff  of  the  Grand  Trunk  Railway  sys- 
tem, I.  C.  C.  No.  A-944,  effective  December  12,  1904,  with  a  view  of 
having  you  explain  somewhat  more  in  detail  your  interpretation  of 
that  tariff  in  its  relation  to  the  tariff  No.  9  of  the  National  Despatch- 
Great  Eastern  Line.  Directing  your  attention  first  to  Grand  Trunk 
commodity  tariff  I.  C.  C.  No.  A-944,  will  you  point  out  where  you 
find  any  reference  on  that  tariff  to  the  National  Despatch-Great  East- 
ern Line  No.  9  ? — A.  The  tariff,  after  setting  forth  the  names  of  the 
Grand  Trunk  Railway  system  and  quite  a  number  of  other  roads, 
continues  (I  am  now  reading  from  the  tariff)  :  "  And  connections  as 
specified  in  the  following  agents'  guides  and  billing  lists."  Among 
the  guides  and  billing  lists  immediately  following  that  notice  I  find 
"  Nat.,"  standing  for  National  Despatch-Great  Eastern  Line. 

Q.  Do  you  interpret  that  as  referring  to  No.  9  of  the  National 
Despatch-Great  Eastern  Line,  which  I  have  before  me,  and  which  is 
marked  "  Defendants'  Exhibit  124-B  "  for  identification  ? — A.  I  do. 

Q.  And  what  are  your  reasons? — A.  The  document  which  you 
hand  me  reads :  "  National  Despatch-Great  Eastern  Line.  Shippers' 
and  agents'  guide  No.  9,  effective  January  1,  1903." 

Q.  Have  you  found  any  other  tariff  of  the  National  Despatch- 
Great  Eastern  Line  subsequent  to  January  1,  1903,  and  prior 

9817  to  December  12,  1904,  except  defendants'  Exhibit  12^B  for 
identification? — A.  I  was  unable  to  find  any  intervening  Na- 
tional Despatch  guide  book. 

Q.  That  being  so,  that  would  leave  defendants'  Exhibit  124-B  for 
identification  as  the  tariff  of  the  National  Despatch  that  was  in  force 
and  effect  on  December  12,  1904? — A.  That  is  the  only  conclusion  I 
have  been  able  to  reach. 

Q.  Now,  how  do  you  interpret  the  words  "  Grand  Trunk  Railway 
system  lines  west  of  Detroit  and  St.  Clair  River  and  connections  as 
specified  in  the  following  agents'  guide  and  billing  list,"  to  wit,  among 
others,  124-B  for  identification  ? — A.  I  interpret  that  they  are  to  be 
used  together. 

Q.  By  virtue  of  what  language? — A.  As  I  previously  stated,  the 
tariff  reads  "  Grand  Trunk  Railway  system,"  etc.,  "  in  connection 
with ;"  then  a  list  of  railroads ;  then  follows,  "  and  connections  as 
specified  in  the  following  agents'  guides  and  billing  lists." 

Q.  That  is  to  say,  it  is  a  tariff  that  is  issued  in  connection  with 
these  railroads  that  are  named;  that  is  to  say,  the  Grand  Trunk  tariff 
is  a  tariff  issued  in  connection  with  these  railroads  named  upon  its 
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face,  beginning  with  the  Atchison,  Topeka  and  Santa  Fe  and  ending 
with  the  West  Shore  railroad ;  and  in  addition  to  that  it  is  also  a 
tariff  that  is  used  in  connection  with  the  connections  specified  in  these 
various  Fast  Freight  Line  tariffs,  among  others  of  which  are  National 
Despatch-Great  Eastern  Line  No.  9,  defendants'  Exhibit  124-B  for 

identification  ?— A.  That  is  the  way  the  tariff  reads. 
9818  Q.  And  is  that  the  correct  way  to  interpret  it?— A.  I  can 
not  conceive  of  any  other  interpretation. 
Q.  Now,  on  the  second  page  of  Grand  Trunk  tariff,  the  same 
being  defendants'  Exhibit  124^A  for  identification,  I  find  at  the  very 
top  of  the  second  page  this  language :  "  From  Toledo,  Ohio,  to  trunk 
line  territory :  "  "  To  "  among  others,  for  example,  "  Boston,  Massa- 
chusetts; rates  in  cents  per  100  pounds,  27."  What  does  that 
mean? — A.  That  means  that  the  rate  from  Toledo  to  Boston  on 
petroleum  products,  as  named  on  the  first  page  of  the  tariff,  is  27 
cents  per  100  pounds. 

Q.  Now,  just  below  that  I  find  this  line:  "  For  list  of  stations  to 
which  above  rates  apply,  see  various  fast  freight  line  billing  instruc- 
tions." What  does  that  mean? — A.  It  means  just  exactly  what  it 
says. 

Q.  Well,  as  a  freight  tariff  expert,  how  do  you  interpret  that,  and 
how  would  you  determine  the  various  fast  freight  line  billing  instruc- 
tions that  are  there  referred  to? 

Mr.  Kellogg.  That  is  objected  to,  as  the  tariff  shows  on  its  face, 
and  is  the  best  evidence  of  the  meaning  of  it. 

A.  I  would  first  scrutinize  the  tariff  itself,  to  see  if  it  referred 
specifically  to  any  so-called  fast  freight  line  billing  instructions,  and 
finding  that  it  did,  then  I  would  study  the  document,  that  is,  the  fast 
freight  line  billing  instructions,  or  the  list  of  stations  that  would 
take  Boston  rates,  if  I  was  attempting  to  make  Boston  rates  to  any 
point  in  New  England. 

Q.  In  other  words,  this  Grank  Trunk  Tariff  124-A  not  only  makes 
a  rate  from  Toledo,  Ohio,  to  Boston  of  27  cents,  specifically  naming 
Boston,  but  in  addition  to  that  extends  the  Boston  rate  of  27 
9819     cents  to  lists  of  stations  that  are  found  in  the  various  fast 
freight  line  billing  instructions. 
Mr.  Kellogg.  That  is  objected  to  on  the  same  ground. 
Q.  Is  not  that  so  ? — ^A.  It  does,  as  plainly  as  it  would  be  possible 
to  print  it  on  the  face  of  a  tariff.     It  reads :  "  For  list  of  stations  to 
which  above  rates  apply,  see  various  fast  freight  line  billing  instruc- 
tions." 

Q.  So  that  in  seeking  for  the  list  of  stations  to  which  the  Boston  rate 
applies,  you  interpret  that  tariff  as  giving  you  the  clear  right,  based 
merely  upon  that  portion  of  the  tariff  found  on  the  top  of  page  2 
thereof,  to  go  to  National  Despatch-Great  Eastern  Line  No.  9  for  the 
purpose  of  getting  the  list  of  stations  to  which  the  Boston  rate  ap- 
plies?— A.  I  do. 
Mr.  Rosenthal.  I  want  petitioner's  Exhibit  621,  please. 
(Paper  produced  and  handed  to  Mr.  Rosenthal.) 
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Q.  Mr.  Felton,  have  you  analyzed  and  studied  Government  Ex- 
hibit 621?— A.  I  have. 

Q.  Are  you  able  to  say  whether  that  is  a  correct  statement  of 
■what  it  purports  to  be? — A.  No,  I  have  not  checked 

Q.  Or  have  you  prepared  a  statement  covering  the  same  points  in 
the  same  way  that  the  Government  has  prepared  its  Exhibit  621  ? — ^A. 
I  have  caused  such  a  statement  to  be  prepared. 

Q.  I  show  you  defendants'  Exhibit  131.  Please  state  what  that 
is. — A.  It  reads  "  Boston  and  Maine  Eailroad.  Table  showing  cor- 
rection of  the  rates  to  points  on  the  Boston  and  Maine  Railroad  as 
shown  in  petitioner's  Exhibit  621." 

Q.  And  your  tarijff  authorities  are  the  tariffs  named  at  the  bottom 
of  that  exhibit,  are  they? — A.  That  is  the  way  the  statement  reads, 
and  that  I  understand  is  correct. 

9820  Q.  And  you  have  checked  that  up,  as  I  understand  you? — 
A.  I  have  in  a  general  way  and  in  quite  a  close  way  gone  over 

those  figures ;  but  I  have  not  done  all  the  clerical  Avork. 
Mr.  EosENTHAL.  I  offer  in  evidence  defendants'  Exhibit  131. 

Bj^  Mr.  Kellogg: 

Q.  Mr.  Felton,  the  rate  from  Toledo,  27  cents,  under  the  heading 
"  Correct  rate,"  is  the  Grand  Trunk  tariff  introduced  in  evidence, 
I.  C.  C.  No.  944,  together  with  the  National  Despatch-Great  Eastern 
billing  instructions  which  you  have  been  testifying  about? — A.  That 
is  correct. 

Q.  And  the  B.  and  O.  tariff  which  you  used  for  making  the  rates 
from  Cleveland  24  cents  must  be  used  in  connection  with  the  Erie 
Despatch  billing  instructions,  the  same  as  you  have  heretofore  testi- 
fied?—A.  That  is  true. 

By  Mr.  Eosenthal: 

Q.  Mr.  Felton,  it  is  contended  by  the  Government  in  this  case  that 
discriminations  have  been  made,  favorable  to  the  Standard,  by  the 
rairoad  companies,  in  connection  with  what  is  known  as  the  Parkers- 
burg-Marietta  situation,  there  being  a  refinery  owned  by  the  Standard 
Oil  Company  at  Parkersburg,  and  there  being  one  or  more  refineries 
owned  by  non-Standard  companies  at  Marietta,  Ohio.  You  have  ex- 
amined that  situation,  have  you? — A.  I  have. 

Q.  The  Government's  exhibits,  in  that  connection,  relate  entirely, 

as  I  remember  them,  to  shipments  made  into  the  South,  or  relate  to 

rates  of  supposed  shipments  that  might  have  been  made  into  the 

South.     Do  you  know  what  the  basis  of  the  Parkersburg  south- 

9821  ern  rate  is? — A.  It  depends  upon  the  territory  south,  or  the 
points  to  which  the  shipment  might  be  going. 

Q.  Take  the  points  on  the  L.  and  N.  road  from  Parkersburg  south, 
from  Lexington,  Kentucky.  Do  you  remember  the  rate  between 
Parkersburg  and  Lexington? — A.  There  was  a  rate  for  quite  a  long 
time — I  don't  recall  just  what  years — there  was  a  rate  from  Parkers- 
burg to  Lexington,  Kentucky,  of  9  cents  per  100  pounds  on  traffic 
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destined  beyond,  south.     That  is  not  on  the  L.  and  N.     That  is  ou 
the  Queen  and  Crescent. 

Q.  I  show  you  B.  and  O.  Railroad  joint  freight  tariff,  I.  C.  C.  No. 
3840,  heretofore  referred  to  in  the  testimony  in  this  case.  What  does 
that  tariff  show  the  rate  to  have  been  from  Parkersburg  to  Lexing- 
ton?—A.  Eeading  from  the  tariff,  I  find  it  applies  on  petroleum  oil 
of  various  kinds,  from  Parkersburg,  West  Virginia,  to  Lexington, 
Kentucky,  a  rale  of  9  cents  per  100  pounds.  It  has  a  further  pro- 
vision as  follows:  "Applies  only  on  shipments  destined  to  south- 
western territory  or  Mississippi  Valley  points."  It  became  effectiye 
November  21,  1902. 

Q.  So  that  Parkersburg  had  a  9-cent  rate  from  Parkersburg  to 
Lexington  under  that  tariff  ? — A.  Under  that  tariff,  on  business  des- 
tined to  points  beyond,  south. 

Mr.  Miller.  South  and  southwest? 

Witness.  Yes,  sir. 

Q.  Did  Lexington  take  the  same  rate  as  Louisville  ? — A.  As  a  rule, 
it  did;  yes,  sir. 

Q.  What  v.'as  the  southern  gateway  for  Parkersburg? — A.  Why, 
I  would  recognize  Lexington,  Kentucky,  as  an  authorized  gateway 
from  Parkersburg. 

Q.  Do  you  know  what  the  gateway  of  Marietta  into  the 

9822  South  was  ?     Was  it  Cincinnati  ? — A.  In  answering  your  ques- 
tion as  to  Parkersburg,  I  do  not  mean  that  Lexington  was  the 

only  gateway 

Q.  I  understand. — A.  A  gateway. 

Q.  I  understand  that. — A.  And  now  answering  j'our  question  as 
to  Marietta — Cincinnati  was  a  gateway  on  business  from  Marietta. 

Q.  Do  you  know  what  the  Cincinnati  rate  was  from  Marietta?— 
A.  As  I  recall  from  memory,  it  was  12  cents  per  100  pounds. 

Q.  Have  you  examined  the  tariffs  for  the  purpose  of  determining 
whether  there  was  a  Marietta-Lexington  rate  ? — A.  No ;   I  have  not. 

Q.  At  the  same  time  that  the  Parkersburg-Lexington  rate  ex- 
isted?— A.  I  do  not  recall  that  I  have  ever  searched  for  a  rate  from 
Marietta  to  Lexington. 

Q.  The  Government's  exhibit  found  on  page  148  of  the  petition, 
being,  I  think.  Exhibit  586,  shows  a  difference  of  13  cents  between  the 
Parkersburg- Charleston  rate  and  the  Marietta- Charleston  rate.  Have 
you  figured  the  rate  from  Parkersburg  to  Charleston  on  the  basis  of 
the  Virginia  City  combination  ? — A.  I  have  caused  a  statement  to  be 
prepared,  or  some  figures  to  be  made  on  that  subject.  I  did  not  make 
them  personally. 

Q.  And  you  have  them  before  you? — A.  I  do  not  seem  to  have 
here  the  particular  statement  that  I  have  in  mind. 

Mr.  Rosenthal.  I  think  I  will  reserve  the  Parkersburg-Marietta 
situation  until  Mr.  Felton  can  go  over  his  notes  a  little  more  care- 
fully.    I  would  like  to  have  him  cover  the  whole  of  the  Par- 

9823  kersburg-Marietta  situation  while  he  is  at  it.     I  will  have  to 
come  back  to  the  Parkersburg-Marietta  situation  when  we 

have  the  data  here. 
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Q.  Mr.  Felton,  what  are  the  cities  that  are  known  as  the  southern 
gateways  located  on  the  Ohio  Eiver,  in  so  far  as  the  Central  Freight 
Association  territory  is  concerned? — A.  Cairo,  Illinois,  Paducah, 
Kentucky,  Evansville,  Indiana,  Jeffersonville  and  Louisville 

Q.  Jeffersonville  is  the  Indiana  town  directly  across  the  river  from 
Louisville,  is  it  not. — A.  That  is  correct. 

Q.  Cincinnati? — A.  And  Cincinnati,  Ohio. 

Q.  The  four  principal  gateways  are  Cairo,  Evansville,  Jefferson- 
ville or  Louisville,  and  Cincinnati,  are  they  not  ? — A.  That  is  correct. 

Q.  What  relation  do  those  gateways  bear  to  the  matter  of  building 
up  tariffs  and  making  freight  rates  from  the  Central  Freight  Associa- 
tion to  those  points  and  to  points  beyond? — A.  They  are  used  very 
largely  as  basing  points. 

Q,.  What  do  you  mean  by  that? — A.  As  a  rule  (to  which  there  are 
some  exceptions)  rates  are  made  to  and  from  such  gateways  or  basing 
points. 

Q.  What  is  the  rule  with  respect  to  rates  being  the  same  from,  say, 
Chicago,  which  is  in  the  Central  Freight  Association  territory,  to 
these  four  principal  gateways  on  all  classes  of  commodities  ? — A.  That 
is  almost  invariably  true.  That  is,  the  rates  are  the  same  from 
Chicago  to  Evansville,  Louisville,  plus  in  some  cases  the  bridge  toll, 
and  to  Cincinnati.  Cairo  occupies  a  little  different  position 
9824  with  respect  to  rates  from  Chicago.  The  rates  from  Chicago 
to  Cairo  locally  are  very  largely  if  not  altogether  dominated  by 
the  Illinois  Central,  and  they  do  not  always  follow  the  Chicago- 
Evansville  rates  in  making  rates  from  Chicago  to  Cairo.  In  some 
cases,  however,  they  make  commodity  rates  from  Chicago  to  Cairo 
the  same  as  from  Chicago  to  Evansville. 

Q.  Treating  Cairo  as  a  southern  gateway,  how  do  its  rates  com- 
pare, generally  speaking,  in  connection  with  shipments  that  are  to 
go  beyond  into  the  South,  and  particularly  into  the  southeast  of  the 
Mississippi  Eiver,  with  the  rates  made  to  the  other  three  gateways  ? — 
A.  As  I  understand  from  long  experience,  in  those  cases  the  rates 
from  Chicago  to  Cairo  would  be  the  same  as  from  Chicago  to  Evans- 
ville. 

Q.  Or  to  Jeffersonville,  or  to  Cincinnati  ? — A.  Yes ;  as  a  rule  they 
are  the  same. 

Q.  Are  those  four  points  equidistant  from  Chicago? — A.  Very 
nearly;  Cairo  being  the  farthest  point.  Cairo,  perhaps,  is  something 
like  75  miles  farther  than  the  others,  generallv  speaking. 

Q.  I  show  you  defendants'  Exhibit  132.  Will  you  please  explain 
that  exhibit,  somewhat  in  detail,  Mr.  Felton,  because  it  will  then 
avoid  the  necessity  of  going  as  much  into  details  with  the  other  ex- 
hibits along  this  same  line. — A.  The  exhibit  is  headed  "  Comparative 
oil  and  5th  class  rates  from  Chicago  (Whiting),  Toledo,  Cleveland, 
and  Pittsburg,  respectively,  to  Ohio  River  gateways." 

Q.  That  is  to  say,  you  institute  a  comparison  in  this  exhibit 
between  the  rate  on  petroleum  from  Chicago  to  these  three  Ohio 
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9825  River  gateways,  and  between  the  rates  from  Chicago  to  these 
same  gateways  on  other  fifth-class  commodities? — A.  That  is 

true. 

Q.  Wliy  do  you  take  fifth-class  commodities? — A.  I  can  not  refer 
specifically  to  the  document,  but  for  the  reason  that  the  Government 
in  its  petition  in  this  case  makes  reference  in  many  cases  to  a  com- 
parison of  rates  between  oil  and  fifth  class. 

Q.  If  oil  takes  a  class  rate  at  all  in  Central  Freight  Association 
territory,  it  takes  a  fifth-class  rate,  doesn't  it? — A.  Oil  to-day  takes 
90  per  cent  of  fifth  class — that  is,  petroleum  oil  to-day  is  classed  as 
90  per  cent  of  fifth  class  in  railroad  tariffs. 

Q.  And  that  is  only  recently  ? — A.  That  is  only  recently. 

Q.  Theretofore,  when  classified  at  all,  it  was  classified  in  the  fifth 
class,  was  it  not  ? — A.  No,  sir ;  it  was  not.  Prior  to  the  90  per  cent 
basis,  oil  as  a  rule  was  taken  on  commodity  tariffs. 

Q.  Now,  the  oil  rate  from  Chicago  to  these  three  Ohio  gateways  is 
11  cents,  is  it  not? — A.  That  is  correct;  and  if  I  may  be  permitted  to 
say  so  right  now,  the  tariff  authorities  for  the  rates  named  in  this 
statement  are  given,  covering  all  rates,  both  oil  and  fifth  class. 

Q.  And  you  have  given  here  the  Association  rates,  have  you — what 
are  kno'\\'n  as  the  Association  rates? — A.  As  shown  in  these  tariffs; 
yes,  sir. 

Q.  I  oljserve  from  that  exhibit  that  the  rate  from  Chicago  to 
Evansville,  Jeffersonville,  and  Cincinnati  on  petroleum  is  uni- 

9826  formly  11  cents?— A.  That  is  correct. 

Q.  Is  the  rate  on  fifth-class  commodities  generally  also  a 
uniform  rate  to  those  three  points? — A.  It  is;  a  rate  of  15  cents. 

Q.  And  what  is  the  relation  between  that  uniformity  of  rate  and 
the  explanation  which  you  gave  us  a  few  moments  ago  in  connection 
with  rates  from  Chicago  to  these  three  principal  Ohio  River  gate- 
ways?— A.  On  account  of  the  distance  being  practically  the  same, 
caused  by  the  Ohio  River  running  in  a  southwesterly  direction.  That 
is  one  reason,  and  these  towns  are  all  more  or  less  competitive  in  their 
nature  on  traffic  going  into  the  South. 

Q.  Why  do  you  in  this  exhibit  compare  the  oil  rates  from  Toledo 
to  these  three  principal  gateways  with  the  fifth-class  rates  from 
Toledo  to  these  three  principal  gateways?  Will  you  please  explain 
that?  Let  me  put  a  leading  question:  The  difference  in  the  oil  rate 
from  Toledo  to  these  three  gateways  ranges  from  15  to  10  cents, 
does  it  not,  as  shown  by  this  exhibit? — A.  That  is  correct. 

Q.  Is  there  substantially,  if  not  almost  identically,  the  same  range 
of  difference  between  all  other  fifth-class  commodities  from  Toledo 
to  these  three  points  ? — A.  I  do  not  quite  understand  the  question. 

Q.  While  the  rate  between  Chicago  and  these  three  gateways,  on 
both  oil  and  fifth-class  commodities,  seems  to  be  uniform,  the  rates 
between  Toledo  and  these  three  gateways  on  both  oil  and  fifth-class 
commodities  differ,  depending  upon  distances,  do  they  not? — A.  That 
is    correct,    making    this    amendment    to    your    question,    that   oil 
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9827  and  fifth  class  are  not  the  same  from  Chicago,  but  the  oil  rate 
and  the  fifth-class  rate  are  the  same  to  the  three  points  named. 

Q.  What  is  the  rate  from  Toledo  to  Evansville  on  oil  ?— A.  Fifteen 
cents,  according  to  this  statement. 

Q.  From  Toledo  to  Cincinnati  ?— A.  Ten  cents. 

Q.  That  is  a  difference  of  5  cents,  is  it  not  ? — A.  That  is  true. 

Q.  Between  Toledo  and  those  two,  gateways  ? — A.  That  is  right, 

Q.  What  is  the  fifth-class  rate  from  Toledo  to  Evansville  on  com- 
modities other  than  oil  ?— A.  Fifth  class,  18  cents. 

Q.  What  is  the  fifth-class  rate  to  Cincinnati  on  commodities  other 
than  oil  ? — A.  Fifth  class,  12i  cents. 

Q.  A  difference  of  how  much? — A.  6^  cents. 

Q.  So  that  there  is  substantially  the  same  difference  in  the  rate 
from  Toledo  to  those  three  gateways  on  fifth-class  commodities  other 
than  oil  that  there  is  from  Toledo  to  these  three  gateways  on  oil 
rates? — A.  That  is  substantially  correct. 

Q.  Whereas  from  Chicago  to  these  three  gateways  the  rate  is  uni- 
form on  oil,  and  it  is  uniform  on  fifth-class  commodities? — A.  That 
is  true. 

Q.  Now,  the  same  situation,  with  differing  figures,  exists  with 
respect  to  Cleveland  and  Pittsburg  as  exists  with  respect  to  Toledo — is 
not  that  true? — A.  Very  closely. 

Mr.  EosENTHAL.  I  offer  in  evidence  defendants'  Exhibit  132. 

Q.  Is  there  any  relation,  Mr.  Felton,  between  this  tariff  situation 
just  developed  by  you  in  connection  with  defendants'  Exhibit 

9828  132  and  the  fact  that  there  is  a  10-cent  rate  from  Chicago  to 
Toledo,  but  a  12-cent  rate  from  Toledo  to  Chicago,  on  petro- 
leum? I  mean,  of  course,  to  relate  the  question  back  to  1904,  the  time 
covered  by  the  Government's  testimony. — A.  The  tariffs  indicate 
that  there  is  or  was. 

Q.  It  was  shown  by  the  Government  that  the  rate  from  Chicago 
to  Toledo  was  10  cents  on  petroleum,  and  that  from  Toledo  to  Chicago 
it  was  12  cents.  My  question  now  is  whether  there  is  any  relation 
between  the  manner  of  the  making  up  of  tariffs  in  connection  with 
these  Ohio  gateways  and  that  difference  of.  2  cents. — A.  There  is,  or 
was. 

Q.  Please  explain  what  the  connection  is  there. — A.  The  rates 
from  Chicago  to  the  Ohio  River  gateways  named  on  defendants' 
Exhibit  132  were  not  confined  to  the  direct  north  and  south  roads,  or 
roads  running  directly  southeast  from  Chicago.  Almost  all  of  the 
railroads  running  directly  east  from  Chicago,  either  by  individual 
tariff's  or  by  concurrence  in  the  tariffs  issued  by  C.  E.  Fulton  of  the 
Chicago  and  Ohio  River  Traffic  Association,  advertised  and  set  forth 
the  fact  that  they  were  in  the  market  for  Cincinnati  traffic,  and  had 
tariffs  covering  such  fact.  For  example,  the  Lake  Shore  and  Michi- 
gan Southern  Railroad  and  the  Cincinnati,  Hamilton  and  Dayton 
Railroad  were  both  parties  to  the  tariffs  issued  by  C.  E.  Fulton,  the 
roads  being  named  in  C.  E.  Fulton's  issues,  and  in  some  cases  by  direct 
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tariff  reference  numbers,  thus  forming  a  line,  for  example,  from  Chi- 
cago via  the  L.  S.  and  M.  S.  Railroad  to  Toledo,  thence  south  over 
the  C.  H.  and  D.  road  to  Cincinnati. 

Q.  By  your  C.  E.  Fulton  tariff  you  mean  the  same  tariff  that 

9829  Mr.  Durand  in  his  testimony  referred  to,  do  you— through 
freight  rates  No.  41,  issued  by  C.  E.  Fulton,  secretary,  desig- 
nated by  I.  C.  C.  No.  52,  and  subsequent  issues  of  that  tariff?— A. 
Yes;  there  was  a  long  series  of  those  tariffs.  I  could  not  say,  of 
course,  without  having  them  before  me,  just  during  what  dates  the 
roads  I  have  named  participated  or  were  parties  thereto;  but  they 
were  quite  generally  parties  thereto  during  the  period  you  have 
named. 

Q.  The  rate  from  Chicago  to  Cincinnati,  as  I  understand  you, 
being  11  cents,  and  there  being  other  lines  crossing  the  main  lines 
running  from  Chicago  to  Cincinnati  extending  into  local  territory, 
aside  from  these  two  principal  points,  created  a  rate  situation  that 
grew  out  of  that  basic  rate  of  11  cents  from  Chicago  to  Cincinnati?— 
A.  The  tariffs  indicate  that  that  is  true. 

Q.  Now  I  show  you  defendants'  Exhibit  133.  Will  you  please 
explain  what  that  is  ? — A.  That  exhibit  is  headed  "  Rates  from  Whit- 
ing to  various  intervening  points  between  Whiting  and  Cincinnati 
via  Toledo,  Ohio."    The  tariff  authorities  are  given  thereon. 

Mr.  Kellogg.  Is  not  that  apparent  that  they  are,  in  every  one  of 
those,  Mr.  Felton  ? 

Witness.  Yes,  sir. 

Mr.  Kellogg.  Where  they  are  not  given,  let  him  call  attention  to 
them. 

Q.  Do  you  find  from  an  examination  of  this  exhibit  substantially 
the  same  differences  between  the  petroleum  rates  from  Chicago  to 
Dayton  and  the  various  other  stations  named  on  this  exhibit  as  you 
do  between  fifth  class  commodities  other  than  petroleum? — A.  The 
differences  between  oil  and  fifth  class,  as  shown  on  this  statement,  are 
quite  uniformly  the  same,  although  there  is  a  difference  running  be- 
tween 2  and  4  cents. 

Mr.  Rosenthal.  I  offer  defendants'  Exhibit  133  in  evidence. 

9830  Q.  I  direct  5'our  attention  to  a  number  of  towns  named  on 
this  exhibit.     How  do  you  get  from  Chicago  to  Bryan,  Ohio  ?— 

A.  Bryan  is  a  station  on  the  Lake  Shore  road. 

Q.  Is  Bryan  a  junction  of  the  Lake  Shore  and  the  Cincinnati 
Northern?  I  will  have  that  map  here  for  you  in  a  minute. — A. 
Suppose  you  wait  a  minute  until  I  get  it. 

(A  map  was  marked  "  Defendants'  Exhibit  134.") 
Q.  What  is  defendants'  Exhibit  134? — A.  It  is  a  map  showing  rail- 
roads and  distances,  Chicago  to  Cairo,  and  also  Chicago  to  Evansville, 
Jeffersonville,  Cincinnati,  and  other  eastern  points,  showing  not  only 
the  direct  north  and  south  and  southeast  roads,  but  roads  reaching 
the  junction  points  of  such  railroads  by  using  direct  eastbound  roads 
out  of  Chicago. 
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Mr.  Rosenthal.  I  offer  defendants'  Exhibit  134  in  evidence. 

Q.  Now,  to  go  back  for  a  moment  to  Bryan.  I  observe  that  Bryan, 
Ohio,  as  shown  on  defendants'  Exhibit  133,  has  a  rate  of  9  cents  from 
Whiting.  How  is  Bryan  located  with  respect  to  Van  Wert,  Ohio  ? — 
A.  All  these  answers  will  be  from  reading  from  the  map.  Bryan  is 
located  on  the  Lake  Shore.  The  crossing  of  a  north  and  south  road 
shown  hereon  is  the  Cincinnati  Northern.  Van  Wert  is  on  the  Cin- 
cinnati Northern,  some  distance  south  of  Bryan,  and  is  shown  as  being 
on  the  Pittsburg,  Fort  Wayne  and  Chicago  Railroad,  the  junction  of 
the  Cincinnati  Northern. 

Q.  Do  you  know  what  the  Whiting- Van  Wert  rate  was? — A.  The 
rate  on  oil  from  Whiting  to  Van  Wert  I  do  not  know  without  the 
tariff.     This  statement  does  not  show  it. 

Q.  It  was  9  cents,  as  a  matter  of  fact. 
(Paper  handed  witness.) 

9831  Witness.  The  rate  to  Van  Wert  as  shown  on  another  state- 
ment, which  I  assume  will  be  an  exhibit  later  on,  is  9  cents  per 

100  pounds. 

Q.  From  Whiting? — A.  From  Whiting. 

Q.  What  relation  is  there  between  the  rate  from  Whiting  to  Bryan 
of  9  cents  and  the  rate  from  Whiting  to  Van  Wert  of  9  cents? — A. 
If  the  Lake  Shore  road  wished  to  participate  in  traffic  from  Whiting 
to  Van  Wert  at  9  cents  per  100  pounds,  it  must  necessarily,  under  the 
long  and  short  haul  clause  of  the  interstate-commerce  law,  make  not 
more  than  9  cents  to  Bryan. 

Q.  Because  Bryan  would  be A.  Would  be  intermediate. 

Q.  Would  be  intermediate  on  the  Lake  Shore  between  Whiting  and 
Van  Wert  ? — A.  Via  the  Lake  Shore  and  the  Cincinnati  Northern. 

Q.  Where  is  Kendallville  located? — A.  Kendallville  is  shown  on 
the  map  as  being  the  junction  point  of  the  Lake  Shore  and  Michigan 
Southern  and  the  Grand  Rapids  and  Indianapolis  Railway. 

Q.  The  oil  rate  from  Whiting  to  Kendallville  seems  to  have  been 
8  cents. — A.  That  is  correct. 

Q.  Do  you  know  what  it  was  to  Fort  Wayne,  Indiana? — A.  The 
oil  rate  to  Fort  Wayne,  as  shown  on  the  second  statement  that  I 
have,  and  not  on  Exhibit  133,  from  Whiting  is  8  cents  per  100  pounds. 

Q.  Fort  Wayne  is  located  on  the  main  line  of  the  Pennsylvania,  is 
it  not? — A.  That  is  correct — of  the  Pittsburg,  Fort  Wayne  and 
Chicago. 

Q.  What  relation  is  there,  if  any,  between  the  8-cent  rate  from 
Whiting  to  Fort  Wayne  and  the  8-cent  rate  from  "Wliiting  to 

9832  Kendallville? — A.  If  the  Lake  Shore  road  desired  to  partici- 
pate in  Fort  Wayne  traffic  via  Kendallville  and  the  G.  R.  and 

I.,  which  is  a  competing  route,  it  necessarily,  for  reasons  I  have  al- 
ready given  in  regard  to  the  law,  could  not  make  a  higher  rate  to 
Kendallville  than  the  rate  to  Fort  Wayne. 

Q.  So  that  if  the  Lake  Shore  wished  to  get  into  Fort  Wayne — I 

mean  by  that,  if  it  wished  to  get  any  Fort  Wayne  traffic A.  Over 

the  G.  R.  and  I. 
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Q.  Over  its  line  that  ran  into  Fort  "Wayne A.  Well,  there  was 

another  line  in  there. 

Q.  It  would  have,  in  order  to  compete  with  the  Pennsylvania,  to 
make  its  rate  8  cents  to  Fort  Wayne?— A.  That  is  correct. 

Q.  And  on  all  points  between  Whiting  and  Fort  Wayne,  therefore, 
on  the  Lake  Shore  the  rate  of  necessity  could  not  exceed  8  cents?— 
A.  That  is  true. 

Q,  And  in  that  way  we  account  for  the  Kendallville  rate  of  8 
cents? — A.  That  is  correct. 

Q.  Wliat  is  the  junction  of  the  Lake  Shore  at  La  Porte— the  Lake 
Erie  and  Western  ? — A.  The  Lake  Erie  and  Western  as  shown  hereon. 

Q.  Where  is  Plymouth,  Indiana,  with  respect  to  La  Porte?— A. 
Plymouth  is  some  distance  southeast  of  La  Porte. 

Q.  Located  on  the  Pennsylvania? — A.  On  the  Pittsburg,  Fort 
Wayne  and  Chicago  Railroad. 

Q.  Wliich  is  a  division  of  the  Pennsylvania  ? — A.  That  is  correct. 

Q.  "What  was  the  rate  between  "Wliiting  and  Plymouth  on  the 

Pennsylvania? — A.  The  rate   from   Whiting  to   Plymouth  on  the 

Pennsylvania,  as  shown  on  the  statement  which  I  understand 

9833  you  are  later  to  offer  in  evidence,  is  i-}  cents  per  100  pounds. 

Q.  And  what  is  the  relation  between  the  Whiting-Plymouth 
rate  and  the  "Whiting-La  Porte  rate  ? — A.  "While  Whiting,  La  Porte, 
and  Plymouth  are  all  in  Indiana,  the  roads  carried  out  the  same 
idea  and  applied  the  competing  rate  beyond  to  intermediate  points. 
That  would  make  the  rate  to  La  Porte  4-^-  cents.  They  could  not 
consistently  charge  a  higher  rate  to  La  Porte  than  they  charged  to 
Plymouth. 

Q.  "What  line  of  road  is  Michigan  City  on? — A.  Michigan  Cen- 
tral and  Lake  Erie  and  Western. 

Q.  And  what  was  its  rate  via  the  Michigan  Central  from  "Whit- 
ing ? — A.  I  think  that  is  shown  on  another  sheet.  Have  you  got  that, 
Mr.  Martyn? 

Mr.  EosENTHAL.  Michigan  Central  I.  C.  C.  2233. 

Mr.  Mahtyn.  No ;  I  don't  think  I  have. 

Mr.  Rosenthal.  Four  and  one-half  cents. 

Witness.  It  does  not  appear  here.  I  understand  it  is  4|  cents, 
but  I  would  like  the  authority  for  it. 

Q.  Assuming  it  was  4^  cents,  if  you  please,  as  shown  by  Michigan 
Central  I.  C.  C.  2233,  of  April  11,  1905,  is  there  any  relation  between 
that  rate  and  the  La  Porte  rate  ? — A.  They  are  all  connected  for  the 
reasons  I  have  previously  given.  The  Michigan  Central  Railroad 
working  from  "Whiting  through  Michigan  City  to  La  Porte  would 
not,  naturally,  make  a  higher  rate  to  Michigan  City  than  was  made  to 
La  Porte. 

Mr.  Rosenthal.  I  offer  in  evidence  defendants'  Exhibits  132,  133, 
and  134. 

Q.  I  show  you  defendants'  Exhibit  135.     Please  explain  that 

9834  exhibit,  what  it  is,  what  purpose  it  serves  with  respect  to  the 
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issixes  that  are  involved  here. — A.  It  is  a  statement  of  rates,  both 
oil  and  fifth  class,  in  cents  per  hundredweight,  over  direct  east 
and  west  trunk  lines  from  Chicago  (Whiting)  to  points  in  Central 
Freight  Association  territory,  and  how  such  rates  were  met  over  in- 
direct routes  by  other  east  and  west  roads  in  connection  with  various 
north  and  south  roads,  thus  showing  the  effect  of  the  rate  from  Chi- 
cago (Whiting)  to  Ohio  Eiver  crossings  upon  east-bound  rates  from 
Chicago  (Whiting)  into  this  territory. 

Q.  Do  you  find  from  an  examination  of  that  exhibit  the  Cincin- 
nati rate  of  11  cents  was  met  by  roads  that  reached  Cincinnati  by  a 
circuituous  route,  such  as  the  Cincinnati,  Hamilton  and  Dayton  by 
way  of  Detroit? — A.  Yes.  This  statement  shows,  according  to  the 
tariff  authorities  shown  thereon,  as  I  understand  them,  that  the 
11-cent  rate  made  by  the  direct  line  Chicago  to  Cincinnati  was  met 
by  the  Michigan  Central,  running  up  through  Michigan  and  going 
to  Detroit  and  down  to  Toledo,  and  thence  over  the  C,  H.  and  D.  road 
to  Cincinnati. 

Q.  Was  that  true  of  fifth-class  commodities  generally  by  that 
route  ? — A.  It  was  true  specifically  of  oil  by  a  commodity  petroleum 
tariff,  and  for  quite  a  long  period,  the  details  of  which  I  could  not 
give  without  the  file  of  so-called  Fulton's  rates,  the  Michigan  Central 
road  was  a  party  to  the  rates  of  the  Chicago  and  Ohio  Eiver  Traffic 
Association,  and  during  such  period  applied  a  15-cent  rate  via  the 
Michigan  Central,  Detroit,  Toledo,  C.,  H.  and  D.  to  Cincinnati  from 

Chicago. 
9835  Q.  Have  you  any  idea  what  the  distance  would  be  via  that 
route? — A.  The  distance  shown  on  defendants'  Exhibit  133, 
via  the  Lake  Shore  and  Michigan  Southern,  Toledo  and  C,  H.  and  D., 
is  429  miles.  The  distance  via  the  Michigan  Central,  Detroit  and 
Toledo  would  be  considerably  more. 

Q.  About  80  odd  miles  more,  wouldn't  it? — A.  It  is  65  miles,  as  I 
recall  it,  from  Detroit  to  Toledo ;  there  would  be  that  difference,  and 
perhaps  20  miles  more  running  through  Michigan.  Add  85  miles  to 
it.  On  that  basis  it  would  make  the  distance  from  Chicago  to  Cin- 
cinnati, via  the  Michigan  Central,  Detroit,  Toledo  and  C,  H.  and  D. 
about  500  miles. 

Q.  As  against  a  direct  route  of A.  As  against  a  direct  route 

of  298. 

Q.  But  in  both  instances  you  find  the  rates  the  same  ? — A.  Accord- 
ing to  the  data  from  which  I  have  testified,  and  am  referring  to  the 
time  that  the  Michigan  Central  was  a  party  to  C.  E.  Fulton's  tariffs. 

Mr.  Rosenthal.  I  offer  in  evidence  defendants'  Exhibit  135. 

Q.  So  that  the  Lake  Shore  and  the  Michigan  Central  had  rates 
from  Chicago  to  Cincinnati  by  way  of  Toledo  and  by  way  of  Detroit, 
as  I  understand  you,  and  carried  freight,  not  only  petroleum,  but 
fifth-class  freight,  by  those  routes  ? — A.  They  were  parties  to  tariffs 
naming  Cincinnati  rates  via  those  routes. 

Mr.  Kellogg.  Do  you  claim  they  carried  any  freight  that  way  ? 
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Witness.  I  could  not  say  of  course,  Mr.  Kellogg,  the  amount 

9836  of  tonnage  they  carried.    If  you  will  allow  me  to  answer  from 
memory  I  will  say  that  away  back  prior  to  the  time  that  I 

was  connected  with  the  C.  and  E.  I.  road,  the  Lake  Shore— I  was  with 
them  for  a  while— we  did  take  business  out  of  Chicago  via  the  Lake 
Shore  road  and  Toledo  and  the  C,  H.  and  D.  to  Cincinnati,  most 
positively ;  but  if  you  ask  me  what  amount  of  traffic  they  are  hauling 
now,  of  course  I  could  not  say  without  making  inquiry  of  the  Lake 
Shore  people.  But  I  remember  distinctly  handling  business  even 
when  I  was  a  petty  clerk  for  the  Lake  Shore  road,  years  ago. 

Q.  So  that  you  not  only  remember  that  they  handled  business,  but 
you  know  that  they  participated  in  the  making  up  of  those  tariffs 
and  were  parties  to  the  tariffs  ?— A.  I  do  not  recall  the  tariff  situa- 
tion away  back  there,  but  I  remember  distinctly  that  we  handled 
Cincinnati  business  via  Toledo. 

Q.  With  an  11-cent  rate  from  Chicago  to  Cincinnati,  what  do  you 
say  as  to  whether  a  10-cent  rate  was  reasonable  from  Chicago  to 
Toledo? — A.  I  should  say  it  was  reasonable. 

Q.  It  could  not  under  any  circumstances  be  more  than  11  cents, 
could  it,  from  Chicago  to  Toledo  ? — A.  Not  under  the  interstate  com- 
merce law. 

Q.  How  far  is  Toledo  from  Cincinnati? — A.  About  263  miles,  as 
I  recall  it. 

Q.  And  how  far  is  Toledo  from  Whiting  ? — A.  I  think  it  is  about 
the  same  distance,  265  miles ;  something  like  that. 

Q.  So,  petroleum  was  carried  on  an  11-cent  rate,  or  could  have 
been  carried  on  an  11-cent  rate,  from  Chicago  to  Cincinnati  by  way 
of  Toledo,  while  the  rate  was  10  cents  from  Chicago  or  Whiting  to 
Toledo  ? — A.  The  tariffs  so  indicate. 

Q.  Do  you  remember  what  the  rate  was  at  that  same  time 

9837  from  Toledo  to  Evansville? — A.  The  rate  on  oil  from  Toledo 
to  Evansville,  as  shown  on  defendants'  Exhibit  132,  was  15 

cents  per  100  pounds. 

Q.  What  is  the  distance  between  those  two  points? — A.  Three 
hundred  and  eighty-six  miles  as  shown  on  this  exhibit. 

Q.  Has  that  any  relation  to  the  12-cent  rate  from  Toledo  to  Whi1> 
ing?  That  is  to  say,  assuming  that  the  roads  could  charge  a  15-cent 
rate  from  Toledo  to  Evansville  by  way  of  Chicago,  was  a  12-cent 
rate  under  such  circumstances  a  fair  rate  from  Toledo  to  Whiting?— 
A.  I  should  say  that  12  cents  was  a  fair  rate  from  Toledo  to  Chicago 
as  against  a  15-cent  rate  from  Toledo  to  Evansville. 

Q.  And  under  such  circumstances  it  was  possible  for  the  railroad 
company  to  make  a  12-cent  rate  from  Toledo  to  Whiting  or  Chicago, 
while  with  an  11-cent  rate  from  Chicago  to  Cincinnati  via  Toledo  it 
would  have  been  impossible  for  the  roads  to  have  made  a  12-cent 
rate  from  Chicago  or  Whiting  to  Toledo?  Is  that  not  true?— 
A.  That  is  true.  They  could  not  have  done  so  and  complied  with  the 
interstate  commerce  law.  It  would  have  been  contrary  to  the  long 
and  short  haul  clause. 
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Q.  The  Government  offered  in  evidence  a  table  showing  the  rates 
per  ton  per  mile  from  Rochester  to  divers  points,  comparing  those 
rates  with  rates  from  other  points  where  independent  refineries  were 
located.  Have  you  caused  to  be  prepared  a  table  of  rates  made  up  in 
the  same  way  that  the  Government  made  up  its  table,  showing  the 
rates  from  Rochester  to  various  other  competitive  points  than  those 
named  in  the  Government  tables? — A.  I  have. 

9838  Q.  I  show  you  defendants'  Exhibit  136.    That  is  correctly 
made  up,  is  it  ? — A.  I  gave  instructions  to  have  a  table  of  that 

kind  very  carefully  prepared,  carried  out. 

Q.  And  this  was  prepared  under  such  instructions  and  under  your 
direction? — A.  That  is  true. 

Mr.  Rosenthal.  I  offer  defendants'  Exhibit  136  in  evidence. 

Q.  Now,  referring  to  defendants'  Exhibit  136,  you  have  selected 
Bradford,  Wellsville,  Struthers,  Titusville,  Rochester,  and  Pittsburg 
as  a  basis  of  comparison  in  connection  with  the  rates  to  Cincinnati 
and  Louisville  and  Evansville.  Why  were  those  towns  selected  by 
you  instead  of  the  towns  taken  by  the  Government  in  its  exhibit, 
which  is  printed  on  page  156  of  the  petition,  namely,  Whiting,  To- 
ledo, Cleveland,  Pittsburg,  Oil  City,  and  Rochester? — A.  I.  thought 
that  so  long  as  a  comparison  was  made  between  Rochester,  Oil  City, 
Pittsburg 

Q.  Oil  City  and  Pittsburg  being  points  where  there  were  so-called 
independent  refineries? — A.  Yes — Rochester  being  a  so-called  Stand- 
ard point,  that  the  table  perhaps  would  be  a  little  fairer  if  I  made 
the  comparison  with  other  so-called  independent  points  in  that 
general  locality. 

Mr.  Miller.  In  the  locality  of  Rochester? 

Witness.  Yes,  in  the  locality  of  Rochester. 

Q.  That  is  to  say,  the  Government  in  connection  with  this  exhibit 

which  it  prints  on  page  156  of  its  petition,  has  selected  a  few  towns 

most  favorable  to  its  position  and  remote  from  Rochester,  and  have 

omitted   towns   like   Bradford    and   Wellsville,    independent 

9839  shipping  points  within  the  immediate  vicinity  of  Rochester? 
That  is  true,  is  it  not? — A.  Yes.     It  seemed  to  me  that  it 

would  be  fairer  from  all  points  of  view  to  take  the  independent  refin- 
eries in  the  Rochester  district  so-called,  or  the  Rochester  neighbor- 
hood. 

Q.  Now,  the  Government  in  that  exhibit,  for  example,  institutes  a 
comparison  between  Rochester  and  Toledo  and  Cleveland. 

Mr.  Kellogg.  And  "Whiting  also.     We  put  in  Whiting. 

Mr.  Rosenthal.  I  understand.  Between  Rochester,  Toledo,  and 
Cleveland. 

Q.  You  take,  however,  the  independent  shipping  points  within  the 
immediate  vicinity  of  Rochester,  located  in  northern  Pennsylvania, 
and  institute  a  comparison  there,  do  you  not? — A.  I  do. 

Q.  And  in  that  way  you  show  that  the  rate  per  ton  per  mile  from 
Rochester  to  Cincinnati,  Louisville,  and  Evansville,  they  being  the 
three  towns  selected  by  the  Government  in  its  exhibit,  as  set  out  on 
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page  156  of  the  petition,  are  substantially  the  same  as  the  rates  per 
ton  per  mile  from  Bradford,  Wellsville,  Struthers,  and  Titusville, 
do  you  not  ?— A.  My  answer  is  yes,  with  the  understanding  that  the 
same  means  substantially  that  in  some  instances  the  rate  per  ton  per 
mile  from  the  independent  refineries  is  a  little  less  and  in  some  in- 
stances a  little  more. 

Mr.  Miller.  Than  the  Rochester  rate. 

Witness.  Yes,  sir.  And  with  this  further  answer:  That  I  was 
unable  to  find  a  rate  from  Rochester  to  Evansville. 

Q.  For  example,  to  illustrate  the  point  of  this  exhibit,  among 

9840  other  things,  the  rate  per  ton  per  mile  from  Wellsville,  which 
is    an   independent    refinery    point,    to    Cincinnati   was  how 

much?— A.  5.6  mills. 

Q.  And  the  distance  between  Wellsville  and  Cincinnati  was  how 
much? — A.  Five  hundred  and  fourteen  miles. 

Q.  The  rate  per  ton  per  mile  from  Rochester  to  Cincinnati  was 
how  much? — A.  Six  and  one-half  mills. 

Q.  And  the  distance  was  how  much? — A.  Four  hundred  and 
ninety-five  miles.  I  will  answer  this  way :  From  Wellsville  it  was  5.6 
mills  and  from  Rochester  61  mills. 

Q.  That  rate  per  ton  means  rate  per  ton  per  mile,  does  it  not?— 
A.  It  does. 

Mr.  Rosenthal.  I  think  that  should  be  inserted  in  the  exhibit,  per 
mile. 

Mr.  Kellogg.  All  right. 

Mr.  Rosenthal.  Mr.  Durand,  will  you  be  good  enough  to  put 
it  in? 

(A  recess  was  here  taken  until  2  o'clock  p.  m.,  at  which  time  the 
witness  was  recalled  and  his  direct  examination  resumed.) 

Q.  I  show  you  defendants'  Exhibit  137,  purporting  to  be  a  rule  of 
the  Chicago  and  Ohio  River  committee  of  the  Central  Freight  Associ- 
ation. From  what  source  did  you  obtain  that  rule? — A.  I  obtained 
that  from  the  book  of  rules  of  the  Central  Traffic  Association. 

Q.  I  hold  in  my  hand  what  purports  to  be  a  printed  copy  of  the 

"  Proceedings  of  meetings  of  the  Central  Freight  Association  and  of 

Circulars  No.  406  to  No.  916,  inclusive,"  printed  under  date  of 

9841  1897.    Is  that  the  book  from  which  you  obtained  that  rule?— 
A.  It  is. 

Mr.  Rosenthal.  I  oflfer  in  evidence  defendants'  Exhibit  137,  which 
is  an  exact  copy  of  the  rule  taken  from  that  book,  and  will  put  in  the 
book  if  the  Government  wishes  it. 

Mr.  Kellogg.  You  need  not  put  in  the  book.  Just  give  us  the  date 
of  the  rule,  when  adopted,  and  the  page. 

Witness.  That  rule  is  taken  from  page  104  of  volume  labeled 
"  Proceedings  of  Meetings  of  the  Central  Freight  Association,  1897." 
The  date  shown  on  page  104  is  March  9  and  10,  1897. 

Q.  What  do  you  understand  that  rule  to  mean. 

Mr.  Kellogg.  That  is  objected  to.    The  rule  is  the  best  evidence. 
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A.  I  understand  that  rule  means  that  the  Chicago  and  Ohio  River 
committee  of  the  Central  Freight  Association  was  the  dominating 
power  in  the  matter  of  making  rates  from  Chicago  to  points  west  of 
the  line  designated  or  shown  in  that  exhibit ;  that  the  roads  running 
east  of  that  line,  in  making  rates  to  the  Ohio  River  or  other  points, 
recognized  the  Chicago  and  Ohio  River  committee's  tariff  as  the 
standard  by  which  their  rates  must  be  checked  in. 

Q.  What  do  you  mean  by  the  standard  by  which  their  rates  must  be 
checked  in  ? — A.  In  making  rates  from  Chicago  to  points  east  of  the 
line  shown,  in  checking  in  rates  to  points  in  Indiana  or  Ohio,  if  they 
came  in  contact  with  the  rate  shown  by  the  Ohio  River  committee 
they  would  have  to  recognize  those  rates  as  dominating  factors. 
Mr.  Miller.  For  intermediate  points. 

9842  Witness.  For  Ohio  River  crossings  or  intermediate  points. 
In  other  words,  if  the  Chicago  and  Ohio  River  committee  made 

a  given  rate  from  Chicago  to  Cincinnati,  that  fixed  that  rate  from 
Chicago  to  Cincinnati. 

Q.  Referring  again  to  defendants'  Exhibit  136,  being  "  Table  of 
rates  from  Rochester  and  various  competitive  points  to  Ohio  River 
crossings,"  what  do  you  mean  by  the  phrase  "  various  competitive 
points?  " — A.  I  mean  that  this  exhibit  shows  points  competitive  with 
Rochester  and  the  idea  that  Rochester  is  a  defendant  companies' 
point  while  the  others  are  not. 

Q.  That  is,  Bradford,  Wellsville,  Struthers,  Titusville,  and  Pitts- 
burg are  all  shipping  points  where  are  located  independent  refin- 
eries?— A.  Independent  refineries. 

Q.  And  you  have  instituted  a  comparison  in  showing  the  rate  per 
ton  per  mile  of  fifth-class  commodities  and  of  oil  ? — A.  That  is  true. 

Q.  Both  the  rate  and  the  rate  per  ton  per  mile  between  Rochester 
and  those  points  therein  named  ? — A.  That  is  true ;  and  then,  to  more 
particularly  answer  your  question :  At  Pittsburg  there  was  a  defend- 
ant company  refinery  as  well  as  independent  shippers. 

Q.  The  rate  given  here,  for  example,  Bradford  to  Cincinnati,  453 
miles,  "  18  "  under  fifth  class,  means  18  cents  per  100  pounds?— A. 
That  is  correct. 

Q.  And  "  14  "  under  oil  rate  means  14  cents  per  100  pounds  ? — -A. 
That  is  true. 

Q.  And  the  letters  opposite  the  figures  are  the  tariff  authorities 
indicated  at  the  bottom  of  the  exhibit  ? — A.  Yes,  sir. 

9843  Q.  So  that  the  rate  per  ton  per  mile  from  Rochester  to  Cin- 
cinnati is  65/100  of  a  cent,  and  from  Bradford  to  Cincinnati 

is  62/100  of  a  cent  ? — A.  That  is  correct. 

Q.  And  from  Wellsville  56/100  of  a  cent?— A.  That  is  true. 

Q.  So  from  Bradford  and  Wellsville,  two  competitive  point  omit- 
ted by  the  Government  in  their  exhibit,  but  lying  within  the  same 
general  freight-making  territory  as  Rochester,  the  rate  per  ton  per 
mile  is  considerably  lower  than  from  Rochester? — A.  That  is  true. 

Q.  And  then  in  the  same  way  you  show  the  rates  from  Rochester 
and  these  other  towns  to  Louisville  and  to  Evansville? — A.  I  have 
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no  rate  on  oil  from  Rochester  to  Evansville,  nor  from  Wellsville  to 
Evansville. 

Mr.  Kellogg.  There  is  from  Rochester. 

Witness.  I  do  not  know  where  you  got  it.  We  could  not  seem  to 
locate  the  tariff  on  it. 

Mr.  Maetyn.  Mr.  Schindler  testified  that  the  table  was  correct 
except  as  to  the  rate  from  Rochester,  and  he  could  not  find  that. 

Witness.  I  could  not  find  it. 

Mr.  Kellogg.  To  Evansville? 

Witness.  No,  sir. 

Q.  AVhere  you  have  blanks  in  this  exhibit  it  means  that  you  could 
not  find  any  rate  at  all  ? — A.  That  is  correct.  It  shows  that  Bradford 
had  a  rate  to  Evansville,  but  Rochester  did  not. 

Q.  Bradford  had  a  rate  to  Evansville  of  67/100  of  a  cent  per  ton 
per  mile  ? — A.  That  is  correct. 
9844        Q.  And  Rochester  had  no  rate  at  all  ? — A.  I  was  unable  to 
locate  any  rate  from  Rochester  to  Evansville. 

Mr.  Rosenthal.  I  offer  in  evidence  defendants'  Exhibit  136. 
By  Mr.  Kellogg: 

Q.  Mr.  Felton,  you  several  times  spoke  about  the  table  the  Govern- 
ment introduced.  Do  you  mean  the  table  on  page  156  of  the  bill  of 
complaint  ? 

Mr.  Rosenthal.  Wait  a  minute,  and  I  will  give  you  the  page; 
page  155,  and  the  table  on  page  156 — that  is  right. 

Q.  155  and  156,  then,  you  mean  ? — A.  I  did  not  consider 

Mr.  Rosenthal.  I  think  I  referred  in  some  of  my  questions- 


WiTNESS.  I  had  page  156  in  mind  when  I  had  this  table  prepared. 

Q.  That  is,  you  made  up  your  136  to  compare  with  the  Govern- 
ment's table  on  page  156  of  the  bill  of  complaint?— A.  That  is  true. 

Q.  Didn't  you  notice  that  Government  Exhibit  156,  that  is,  page 
156  of  the  bill  of  complaint,  was  made  as  a  comparison  between 
Whiting  on  the  one  side  and  Toledo,  Cleveland,  Pittsburg,  Oil  City, 
and  Rochester  on  the  other  ? — A.  I  did. 

Q.  Why  didn't  you  include  Whiting  in  yours?— A.  Because,  so 
far  as  this  exhibit  is  concerned,  this  was  made  particularly  to  show 
that  so  far  as  Cincinnati,  Louisville,  and  Evansville  were  concerned, 
defendant  company  competitors  had  about  as  low  a  rate  per  ton  per 
mile  from  the  same  general  district  as  from  Rochester  and  Pittsburg. 
So  I  arbitrarily  eliminated  the  other  points  in  order  to  make  this 

comparison. 
9845        Q.  Now,  wait  a  minute.     Toledo,  Cleveland,  Pittsburg,  Oil 
City,  and  Rochester  (with  the  exception  of  Rochester)  are  all 
independent  points,  aren't  they,  as  well  as  some  of  them  Standard?— 
A.  That  is  true. 

Q.  And  Oil  City  and  Pittsburg  are  fairly  representative  western 
Pennsylvania  points,  aren't  they?— A.  Oil  City  and  Pittsburg;  yes, 

Q.  So  that  the  Government  took  Whiting  on  the  one  side  and 
Toledo,  Cleveland,  Pittsburg,  Oil  City,  and  Rochester  on  the  other. 
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Don't  you  think  that  your  table  ought  to  show  the  lates  from 
Whiting?— A.  No;  I  don't  think 

Mr.  Rosenthal.  You  show  it. 

Q.  Now,  compared  with  Whiting A.  I  do  not  question  your 

figures,  but  I  think  that  when  you  put  in  an  independent  concern 
from  Toledo  as  against  Cleveland  or  Whiting,  if  you  please,  you 
should  have  gone  further  into  the  independent  question  in  the  oil 
regions. 

Q.  Why? — A.  Because  it  would  not  be  fair,  in  my  opinion,  to 
compare  Oil  City  with  Rochester  when  Wellsville  and  Bradford  lie 
between  Oil  City  and  Rochester. 

Q.  But  we  were  comparing  Oil  City  with  Whiting. 

Mr.  Rosenthal.  Not  at  all. 

Mr.  Ejdllogg.  Certainly  we  were. 

Mr.  Rosenthal.  In  your  table  on  page  156  of  the  jDetitioner's 
complaint  you  were  comparing  Whiting,  Toledo,  Cleveland,  Pitts- 
burg, Oil  City,  and  Rochester.  Now  we  add  to  that  comparison  (and 
that  is  all  we  pretend  to  do  by  this  table) ,  Bradford,  Wellsville, 

9846  Struthers,  and  Titusville,  which  are  also  important  independent 
shipping  points,  and  we  say  that  your  table  is  unfair  because 

you  omit  those  four  large  independent  shipping  points.  We  do  not 
question  the  verity  of  your  table  as  far  as  it  goes,  but  we  say  it  does 
not  go  far  enough,  that  is  all. 

Mr.  Kellogg.  You  repeated  Pittsburg? 

Mr.  Rosenthal.  We  repeated  Pittsburg,  yes;  because  that  comes 
from  that  Pennsylvania  territory. 

Q.  The  rate  from  Whiting  to  Evansville  is  lower  per  ton  per  mile 
than  any  of  them,  isn't  it? — A.  As  shown  on  your  exhibit,  as  shown 
on  your  petition,  yes. 

Q.  That  is  correct,  isn't  it  ? — A.  I  do  not  question  it,  but  I  have  not 
figured  it. 

Mr.  Kellogg.  In  other  words,  it  is  57/100  of  a  cent  per  ton  per 
mile. 

By  Mr.  Rosenthal  : 

Q.  Now,  in  addition  to  omitting  these  four  strong  independent 
points  in  the  Government's  exhibit,  the  Government  takes  points  in 
different  rate-making  territories,  does  it  not,  and  institutes  a  com- 
parison; and  what  you  have  attempted  to  do,  in  addition  to  what  I 
have  already  stated  here  by  this  exhibit,  is  to  show  that  when  you  select 
Rochester,  Bradford,  Titusville,  Wellsville,  and  Struthers,  which  all 
lie  in  close  proximity  to  each  other,  and  which  are  all  within  the  same 
rate-making  territory,  that  in  that  instance  Rochester,  the  Standard 
shipping  point,  is,  if  anything,  at  a  disadvantage  as  compared  to 
those  four  independent  shipping  points? — A.  That  is  correct. 

Mr.  Kellogg.  Well,  Whiting  is  competitive  with  those  places,  for 
territory  south  of  the  Ohio  River,  isn't  it? 

9847  Mr.  Rosenthal.  We  will  get  into  that  in  a  little  while,  Mr. 
Kellogg. 


1696  FELTON. 

Mr.  Kellogg.  Isn't  it? 

Witness.  Whiting? 

Mr.  Kellogg.  Yes. 

Witness.  Yes,  sir. 

Mr.  Kellogg.  That  is  what  I  thought. 

Mr.  KosENTHAL.  Within  limits;  that  is,  with  certain  limitations 
which  we  will  develop  hereafter. 

Q.  Mr.  Felton,  do  you  know  of  any  general  increase  on  westbound 
rates  that  was  made  m  Central  Freight  Association  territory  about 
the  year  1900? — A.  I  think  it  was  on  January  1,  1900,  there  was 
quite  a  general  advance  made  on  commodity  rates.  What  I  mean  is 
a  general  advance  on  all  commodities,  and  applying  more  specif- 
ically to  commodity  tariffs ;  in  fact,  I  understand  it  was  entirely  com- 
modity tariffs,  in  Central  Freight  Association  territory. 

Q.  That  is  to  say,  there  was  a  general  advance  in  westbound  rates 
on  all  commodities  within  that  territory  at  that  time? — A.  That  is 
true. 

Q.  And  included  in  "  all  commodities  "  was  oil  ? — A.  That  is 
true — to  and  from  points  in  Central  Freight  Association  territory. 

Q.  Do  you  know  whether  the  Chicago-St.  Louis  or  Chicago-East 
St.  Louis  rates  were  increased  at  the  same  time? — A.  They  were  not 
advanced  at  that  time. 

Q.  And  was   that  also  true   of  oil  rates  between   Chicago  and 
St.  Louis  or  East  St.  Louis? — A.  There  was  no  change  in  oil 
9848    rates  from  Chicago  to  points  in  Illinois  at  that  time. 

Q.  No  increase,  then,  or  change  in  either  class  or  commodity 
rates,  Chicago  to  St.  Louis — no  general  increase  ? — A.  That  is  true. 

Q.  You  have  already  stated  that  the  rate  from  Chicago  to  Cairo  on 
petroleum  was  11  cents,  and  that  the  rate  from  Chicago  to  the  other 
three  Ohio  gateways,  namely,  Evansville,  Jeffersonville,  and  Cincin- 
nati, was  also  11  cents.  Is  there  or  was  there  any  relation  between 
the  Chicago-Cairo  rate  and  the  Chicago-Toledo  rate,  or  between  the 
Chicago-Cairo-Evansville-Cincinnati-Jeffersonville  rate  and  the  Chi- 
cago-Toledo rate? — A.  You  are  speaking  of  the  rate  on  oil? 

Q.  Yes. — A.  The  rate  on  oil  from  Chicago  to  the  Ohio  River  prac- 
tically fixed  the  rate  from  Chicago  to  Toledo. 

Q.  How? — A.  Because  the  roads  running  directly  east  from  Chi- 
cago operated  through  Toledo  to  the  Ohio  River  at  the  same  rate, 
necessarily. 

Q.  That  is,  at  the  11-cent  rate? — A.  At  the  11-cent  rate.  There- 
for, the  rate  from  Chicago  to  Toledo  could  not  be  more  than  11,  and 
the  roads  would  naturally  get  as  close  to  11  as  they  could,  bearing  in 
mind  the  rates  that  would  be  applied  in  scaling  back  between  Cincin- 
nati and  Toledo. 

Q.  When  you  say  that  they  would  get  as  close  to  11  cents  as  they 
could,  from  Chicago  to  Toledo,  you  mean  by  that  that  they  would 
naturally  get  as  high  a  rate,  within  11  cents,  as  it  was  possible  for 
them  to  get? — A.  That  is  correct. 


TELTON.  1697 

9849  Q.  You  have  already  told  us  about  a  rate  made  on  the  Michi- 
gan Central  and  the  Cincinnati,  Hamilton  &  Dayton  by  way  of 

Detroit,  of  11  cents  from  Chicago  to  Cincinnati.  By  the  way,  does  it 
frequently  happen  that  you  get  a  rate  over  one  combination  of  roads 
that  may  in  miles  be  again  as  far  as  over  another  combination  of  roads, 
at  the  same  over  the  longer  route  as  exists  over  the  shorter  route  ? — A. 
That  is  not  uncommon  at  all. 

Q.  Is  it  true  that  that  is  not  uncommon  because  it  frequently  hap- 
pens that  that  is  the  only  way  that  the  combination  of  roads  making 
up  the  longer  route  have  any  chance  of  getting  the  business  at  the 
terminal  point  at  all?— A.  That  is  true. 

Q.  So  that  there  might,  if  you  please,  be  a  rate  from  Chicago  to 
Cincinnati  of  11  cents  over  one  combination  of  roads,  the  distance 
being  four  or  five  hundred  miles,  and  at  11  cents  over  another  combina- 
tion of  roads,  the  distance  being  only  290  miles?— A.  That  is  true,  the 
long  route  meeting  the  short  route  rate. 

Q.  And  that  would  be  a  very  striking  illustration,  that  the  cost  per 
ton  per  mile  over  one  route  would  be  twice  as  high  as  the  cost  per  ton 
per  mile  over  another  route? — A.  That  is  correct. 

Q.  Do  you  know  from  your  experience  as  general  freight  agent  of 

the  Lake  Shore,  and  your  experience  in  this  western  freight  situation 

generally,  extending  back  over  many  years,  whether  the  rate  from 

Chicago  to  Detroit  has  been  the  same  as  from  Chicago  to  Toledo  ? — A. 

Always. 

9850  Q.  On  all  commodities? — A.  On  all  commodities. 

Q.  So  that  having  a  10-cent  oil  rate  from  Chicago  to  To- 
ledo would,  by  virtue  of  the  application  of  that  principle,  give  you 
a  10-cent  rate  from  Chicago  to  Detroit? — A.  That  is  correct.  The 
Lake  Shore  made  rates  from  Chicago  to  Detroit  through  Toledo, 
and  the  Michigan  Central  made  rates,  Chicago  to  Toledo  through 
Detroit ;  and  necessarily  they  were  always  the  same. 

Mr.  Kellogg.  They  are  both  owned  by  one  company,  too. 

Witness.  I  understand  they  are  both  under  one  management  now. 
I  do  not  know  what  the  ownership  was  in  the  old  days ;  but  the  Pere 
Marquette  came  along  there  with  the  same  rates  too,  I  understand. 

Q.  And  the  Wabash?— A.  The  Wabash. 

Q.  The  Wabash  runs  from  here  to  Detroit  and  Toledo,  doesn't 
it? — A.  Oh,  there  are  half  a  dozen  lines  that  make  Toledo  rates  out 
of  Chicago. 

Q.  And  the  Grand  Trunk? — A.  The  Grand  Trunk  would  always 
make  to  Detroit  the  same  rates  that  were  made  to  Toledo. 

Q.  So  that  you  have  the  Chicago-Toledo  rates  the  same  as  the 
Chicago-Detroit  rates,  not  only  over  these  two  New  York  Central 
lines  but  over  half  a  dozen  other  lines  ? — A.  Necessarily  so,  to  get  the 
business. 

Q.  Having  a  10-cent  rate  from  Chicago  to  Toledo  by  way  of  De- 
troit, if  you  please,  would  necessarily  give  you  at  least  a  10-cent  rate 
from  Chicago  on  the  Michigan  Central  to  points  west  of  Detroit  and 
east  of  Chicago,  would  it  not  ? — A.  It  would  not  be  higher  than  that. 
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Q.  Perhaps  it  is  more  accurately  stated  by  saying  that  it 

9851  would  necessarily  give  you  a  rate  not  in  excess  of  10  cents?— 
A.  That  is  correct,  and  more  elegantly  stated. 

Q.  So  that  all  of  that  southern  Michigan  territory  along  the  line 
of  the  Michigan  Central  and  along  the  line  of  the  Lake  Shore  and 
along  the  line  of  any  of  these  other  Detroit-Chicago  roads  would 
necessarily  have  at  the  most  a  10-cent  rate,  would  it  not? — A.  Yes, 
that  is  true. 

Q.  So  that  the  rates  between  Chicago  and  these  Ohio  River  gate- 
ways, in  the  way  that  you  have  explained,  affect  and  measurably 
control  the  rates  from  Chicago  east  as  far  as  Toledo  and  Detroit,  do 
they  not?— A.  They  do. 

(Paper  marked  defendants'  Exhibit  138.) 

Q.  Have  you  caused  to  be  prepared  a  table,  being  defendants' 
Exhibit  138,  showing  the  rates  on  a  number  of  commodities  other 
than  oil  to  be  the  same  from  Chicago  to  Toledo  as  from  Chicago  to 
Detroit  ?— A.  I  have. 

Q.  And  does  that  appear  in  defendants'  Exhibit  138  ? — A.  It  does. 

Q.  With  the  tariff  authorities  ? — A.  The  full  tariff  references,  yes, 
sir. 

Mr.  Rosenthal.  I  offer  defendants'  Exhibit  138  in  evidence. 

Q.  Having  in  mind  your  explanation  of  the  Chicago-Detroit  and 
the  Chicago-Toledo  rate,  how  does  that  affect  the  rates  between  Chi- 
cago and  Detroit  and  between  Chicago  and  Toledo  ?  I  mean  by  that, 
how  do  the  railroad  companies  scale  these  rates  in  the  making  of 
them? — A.  In  checking  in  rates  from  Chicago  to  points  intermediate 
with  Toledo   and  points  intermediate  to  Detroit,  the  rate? 

9852  on  the  particular  commodity  under  consideration  would  be 
based   primarily   on   the   Chicago-Toledo   and   the   Chicago- 
Detroit  rate. 

Q.  And  they  would  be  scaled  down  from  that  ? — A.  Yes,  sir ;  those 
would  necessarily  be  the  maximum  figures,  from  which  they  would 
scale  down  as  best  they  could. 

Q.  Has  the  Standard  Oil  Company  a  large  refinery  at  Lima, 
Ohio? — A.  It  has — one  of  the  defendant  companies  has. 

Q.  And  it  also  has  a  refinery  at  Cleveland  ? — A.  Yes,  sir. 

Q.  At  Franklin,  Pennsylvania? — A.  Yes,  sir. 

Q.  Buffalo,  New  York? — A.  Yes,  sir. 

Q.  And  Olean,  New  York  ? — A.  That  is  true. 

Q.  Baltimore  ? — A.  That  is  true. 

Q.  Philadelphia?— A.  Philadelphia. 

Q.  At  Constable  Hook,  New  Jersey? — A.  Y'"es,  sir. 

Q.  At  Parkersburg? — A.  That  is  correct. 

Q.  And  at  Rochester? — A.  Yes,  sir. 

Q.  And  also  at  Whiting? — A.  And  at  Whiting. 

Q.  Have  you  caused  to  be  prepared  a  statement  showing  the 
number  of  cars  of  oil  shipped  into  the  southern  peninsula  of  Michi- 
gan from  these  various  refineries  that  I  have  just  named? — A.  I 
have. 
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Q.  And  is  that  shown  on  defendants'  Exhibit  139  ? — A.  It  is. 

Q.  That  shows,  does  it  not,  that  notwithstanding  the  alleged  pref- 
erential rate  that  the  Government  claims  the  Standard  Oil  Com- 
pany has  from  Whiting  into  the  southern  peninsula  of  Michigan, 
Whiting  only  supplies  33.4  per  cent  of  all  the  oil  that  goes  into  that 
territory  from  the  different  Standard  Oil  refineries? — A.  That  is 
true. 

9853  Q.  And  66. C  per  cent  comes  from  the  other  refineries  that  I 
have  named? — A.  Yes,  sir. 

Q.  You  have  selected  here  the  year's  business  for  1905.  Is  that  a 
fair  representative  year  of  the  years  that  preceded  it  ? — A.  It  is. 

Q.  And  there  was  no  special  purpose  in  selecting  1905  as  against 
any  other  year  ? — A.  No,  sir. 

Q.  The  Government  has  selected  1904-5  as  one  of  its  favorite  years. 
(No  answer.) 

Mr.  EosENTHAL.  I  offer  in  evidence  defendants'  Exhibit  139. 

Q.  On  page  157  of  the  Government's  petition  they  have  a  table 
showing  a  comparison  of  rates  in  cents  per  100  pounds  from  Whiting 
to  Toledo,  Cleveland,  and  Pittsburg  to  the  following-named  cities 
in  Michigan,  to  wit :  Battle  Creek,  Detroit,  Grand  Kapids,  Muskegon, 
and  Saginaw,  from  which  table  they  seek  to  demonstrate  a  lower  rate 
from  Whiting  to  those  points  than  from  Toledo,  Cleveland,  and 
Pittsburg  to  those  points  in  Michigan.  Have  you  caused  to  be  pre- 
pared a  table  showing  a  comparison  of  rates  from  Toledo  and  Lima 
to  those  respective  points  in  Michigan? — A.  I  have. 

Q.  Lima  being  the  refinery  that  peculiarly,  as  we  think  we  can 
show,  competes  with  Toledo  with  respect  to  that  Michigan  terri- 
tory?    (No  answer.) 

Q.  Is  that  table  the  one  marked  defendants'  Exhibit  140  ? — A.  It  is. 

Q.  Now,  there  are  a  number  of  independent  refineries  at  Toledo  'i— 
A.  Yes,  sir. 

Q.  And  there  is  only  the  Standard  Oil  refinery  at  Lima  ? — 

9854  A.  That  is  all. 

Q.  Defendants'  Exhibit  140  shows,  does  it  not,  that  the  rates 
from  Toledo  and  Lima  to  Battle  Creek,  Grand  Eapids,  Muskegon, 
and  Saginaw  are  in  every  instance  precisely  the  same  on  oil  ? — A.  That 
is  correct. 

Q.  But  that  the  rate  from  Toledo  to  Detroit  is  6|  cents,  while  the 
rate  from  Lima  to  Detroit  is  8  cents,  does  it  not? — A.  That  is  true. 

Q.  So  that  when  you  come  to  institute  a  comparison  in  connection 
with  these  southern  Michigan  towns  that  the  Government  has  se- 
lected, between  Lima,  the  point  from  which  the  Standard  Oil  Com- 
pany mainly  supplies  that  territory,  and  Toledo,  the  independent 
point,  you  find  that  in  the  only  instance  where  there  is  a  difference, 
it  is  in  favor  of  Toledo? — A.  That  is  true  in  regard  to  those  five 
points. 

Mr.  Kellogg.  Now,  why  don't  you  ask  him  the  distance  to  Detroit  ? 

Q.  And  those  were  the  five  points  selected  by  the  Government  as  the 
basic  points  ? — ^A.  That  is  true. 
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Mr.  Kellogg.  Before  this  exhibit  is  offered  I  want  to  ask  a  ques- 
tion. 

Mr.  EosENTHAL.  I  Want  to  offer  several  of  them  together. 

Mr.  Kellogg.  I  would  like  to  ask  him  right  there,  in  connection 
with  this,  if  the  distance  from  Toledo  to  Detroit  is  not  60  miles,  and 
from  Lima  to  Detroit  about  130  miles  ? 

Witness.  That  is  about  the  correct  figure  as  I  remember  it ;  yes,  sir. 
Q.  Now,  inasmuch  as  it  seems  to  be  the  Government's  posi- 

9855  tion  that  that  should  make  a  difference  in  the  rate  of  a  cent 
and  a  half,  so  that  Toledo  should  have  a  rate  of  6^  cents  from 

Toledo  to  Detroit  as  against  Lima's  8  cents,  do  you  know  the  distance 
between  Lima  and  Cincinnati  and  Toledo  and  Cincinnati? — A.  To- 
ledo is  about  80  miles  farther  from  Cincinnati  than  Lima  is. 

Q.  Now,  what  is  the  rate  from  Lima  to  Cincinnati  and  from  Toledo 
to  Cincinnati  ? — A.  10  cents  in  both  instances. 

Q.  So  that  although  Lima  is  80  miles  closer  to  Cincinnati  than 
Toledo  is,  in  that  case  Toledo  gets  the  same  rate  as  Lima  does  ? — A.  It 
does. 

Q.  And  Cincinnati  and  Detroit  are  the  two  large  consuming  points 
north  and  south  of  those  two  refinery  points  ? — A.  That  is  true. 

Mr.  Kellogg.  Our  table  shows  the  distance  of  all  of  them. 

Mr.  Rosenthal.  That  is  one  reason  why  we  did  not  show  them. 

Mr.  Kellogg.  I  suppose  so !     You  did  not  want  to. 

Mr.  Rosenthal.  No.  Contrary  to  the  way  you  try  a  case,  we  try 
not  to  duplicate  what  is  already  in,  and  concerning  which  there  is 
not  any  difference  of  opinion  or  any  issue. 

Q.  Now,  have  you  caused  to  be  prepared  a  table  showing  what  per 
cent  of  the  total  oil  sold  by  the  Standard  Oil  Company  in  Michigan 
is  sold  in  the  city  of  Detroit  ? — A.  About  30  per  cent. 

Q.  Is  that  shown  in  defendants'  Exhibit  141? — A.  That  is 
true. 

9856  Q.  Does  that  show  for  the  years  1902,  '3,  and  '4  30.38  per 
cent  of  all  the  oil  sold  in  the  State  of  Michigan  by  the  Stand- 
ard Oil  Company  was  sold  in  the  city  of  Detroit? — A.  Yes,  sir. 

Q.  So  that  at  the  point  to  which  the  independent  refineries  in 
Toledo  had  an  advantage  of  1^  cents  a  hundred  pounds  over  the 
Standard  Oil  refinery  at  Lima,  the  Standard  Oil  Company  sold  30.38 
per  cent  of  all  of  its  oil  sold  within  that  State? — A.  That  is  true. 

Q.  In  defendant's  Exhibit  139  it  is  shown  among  other  things  that 
the  total  number  of  cars  of  oil  that  went  into  the  southern  peninsula 
of  Michigan  in  the  year  1905  from  Franklin  was  514.  Wliat  propor- 
tion of  the  514  cars  came  from  the  Eclipse  Works  and  what  propor- 
tion from  the  Galena-Signal? — A.  About  two-thirds  from  the  Eclipse. 

Q.  The  Eclipse  is  the  refinery  of  the  Standard  Oil  Company  lo- 
cated at  Franklin  that  is  engaged  in  the  manufacture  of  refined  oil?— 
A.  That  is  true. 

Q.  And  the  Galena-Signal  is  engaged  largely,  if  not  entirely,  in  the 
manufacture  of  lubricating  oil,  principally  railroad  lubricants?— 
A.  Yes,  sir. 


FELTON.  1701 

Mr.  EosENTHAL :  I  now  offer  in  evidence  defendants'  Exhibits  137, 
138,  139,  140,  and  141. 

By  Mr.  Kellogg: 
Q.  Mr.  Felton,  referring  to  Exhibit  139,  shipments  from  various 
points  into  the  peninsula  of  Michigan,  of  the  514  cars  from  Franklin, 
you  say  two-thirds  were  from  the  Eclipse? — A.  Yes,  sir. 

Q.  Do  you  know  what  kind  of  oil  that  was? — -A.  No,  sir. 

9857  Q.  You  don't  know  whether  it  was  lubricating  oil  or  illumi- 
nating oil  ? — A.  I  know  that  it  could  not  have  been  more  than 

a  very  small  percentage  lubricating  oil,  because  the  Eclipse  is  not  very 
extensively  engaged  in  the  lubricating  work. 

Q.  The  Eclipse  manufactures  lubricating  oil,  doesn't  it  ? — A.  Some, 
yes,  sir. 

Q.  "Why  not  furnish  a  statement  of  just  exactly  what  those  514 
cars  were,  whether  they  were  lubricating  or  refined  oils? — A.  What 
does  my  counsel  say  to  that  ? 

Mr.  Rosenthal.  We  will  be  glad  to  do  that. 

Q.  Now,  the  shipments  from  Buffalo,  395  cars,  how  were  they 
shipped — by  water? — A.  No,  sir. 

Q.  All  by  rail? — A.  Yes,  sir.  No  water  shipments  from  Buffalo 
from  the  Atlas  Works. 

Q.  Wliich  way  were  they  shipped? — A.  I  think  the  business  out 
of  there  was  pretty  well  divided  among  the  roads  serving  Michigan 
territory. 

Q.  Partly  through  Canada? — A.  Yes,  sir. 

Q.  You  don't  know  how  ?^A.  Yes,  sir ;  the  Michigan  Central  had 
some  and  the  Lake  Shore  some,  and  the  Nickel  Plate  and  their  con- 
nections. 

Q.  What  kind  of  oil  was  that — lubricating  oil? — -A.  The  Atlas 
Works  at  Buffalo  do  not  make  very  much  lubricating  oil.  They  make 
some.     That  was  the  general  run  of  refined  manufactured  oil. 

Q.  Please  give  us  a  statement  of  the  kind  of  oil  in  each  one  of  these 
shipments  from  each  one  of  these  places,  will  you  not,  in  Exhibit  139  ? 
A.  Do  you  want  to  get  that  before  this  case  closes? 

9858  Q.  Where  did  you  get  this  from? — A.  From  the  refineries. 
Q.  In  making  this  up  they  had  to  know  what  that  oil  was, 

didn't  they? — A.  I  don't  think  they  did.  They  just  took  the  number 
of  cars  shipped.  That  means  that  somebody  has  got  to  go  over  every 
individual  shipment. 

Mr.  Rosenthal.  We  will  do  the  best  we  can  on  getting  the  in- 
formation for  you. 

Q.  Olean  manufactures  lubricating  oil,  too,  doesn't  it  ? — A.  Only  to 
a  very  limited  extent,  as  I  understand  it. 

Q.  But  it  does  manufacture  lubricfiting  oil,  does  it  not? — A.  Oh, 
odds  and  ends  of  lubricating,  but  it  is  not  a  lubricating  factor  from 
the  Standard  Oil  marketing  point. 

Q.  Rochester  manufactures  lubricating  oil? 
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Mr.  Rosenthal.  I  suppose  all  the  refineries  manufacture  some,  in- 
cluding Wliiting. — A.  We  do  not  suppose  that  Michigan  took  all 
these  cars  of  lubricating  oil— enough  to  lubricate  the  State  for  four 
years. 

Q.  I  do  not  suppose  anything  about  it;  I  want  to  know  the  facts, 
that  is  all.  I  am  not  supposing.  You  say  that  from  Whiting,  dur- 
ing the  year  1905,  there  were  shipped  1,896  cars  into  the  southern 
peninsula  of  Michigan? — A.  That  is  right. 

Q.  Wien  you  made  the  statement  to  the  Department  of  Commerce 
and  Labor  in  1906,  what  did  you  include  in  the  2,118  cars  that  went 
into  Michigan  from  Whiting? 

Mr.  EosENTHAL.  Let  him  see  the  statement  that  he  made. 

Mr.  Kellogg.  It  is  a  letter  of  his  to  Mr.  Smith,  Commissioner  of 
Corporations.     (Copy  of  letter  handed  to  Mr.  Rosenthal.)— 

9859  A.  How  many  cars  were  there  there  ? 

Q.  2,118  cars. 

Mr.  Rosenthal.  Wait  a  minute.  Let  me  read  the  letter  first. 
This  statement  goes  as  to  Michigan.  Our  statement  goes  only  as  to 
the  southern  peninsula,  Mr.  Kellogg.  Our  exhibit  here  is  limited  to 
the  southern  peninsula. 

Mr.  Kellogg.  I  think  this  was,  too,  if  you  will  look  at  the  testi- 
mony. 

Mr.    Rosenthal.  What? 

Mr.  Kellogg.  I  think  they  were  both  limited  to  the  southern  penin- 
sula, if  you  will  look  at  the  testimony  that  he  gave  before  the  Com- 
misioner. 

Mr.   Rosenthal.  I  think  not. 

Witness.  I  would  like  to  explain  that. 

Q.  Certainly;  I  want  your  explanation. 

Mr.  Rosenthal.  Read  the  letter. 

Q.  Read  the  letter  and  then  explain  it. — A.  That  is  not  a  letter. 

Mr.  Rosenthal.  That  purports  to  be  a  copy  of  a  letter. 

Witness.  There  was  an  error  in  the  stenographer's  writing  up  of 
that  case,  and  it  means  this :  That  I  commenced  to  talk  to  Mr.  Smith, 
who  happened  to  come  in,  Mr.  Durand  will  remember,  toward  the 
last  of  my  testimony,  and  I  said,  '"  Mr.  Smith,  there  are  two  or  three 
matters  that  came  up  at  the  last  hearing  that  I  was  not  able  to  answer 
specifically."  The  colon  should  not  appear  after  the  word  "  Smith." 
Is  not  that  right? 

Mr.  DuEAND.  Yes;  that  is  so. 

Mr.  Kellogg.  Yes;  that  is  correct. 

Witness.  Now,  I  would  like  to  look  over  this  a  moment, 

9860  but  I  remember  that  distinctly. 

Q.  But  refreshing  your  memory,  there  were  some  things 
came  up  in  your  testimony  that  you  could  not  give  him  at  the  time, 
but  which  you  looked  up  afterward.  That  statement  which  appears 
there  in  the  form  of  a  letter,  but  is  a  statement,  was  furnished  after- 
ward by  you  in  your  testimony  as  being  the  correct  shipments  from 
Whiting  to  Michigan,  and  I  think  in  looking  over  your  testimony  you 


FELTON.  1703 

will  find  that  you  were  talking  entirely  about  the  southern  peninsula 
of  Michigan,  because  the  rates  into  northern  Michigan  were  not  then 
under  consideration  at  all. — A.  I  could  not  say,  without  reading  all 
the  preceding  pages;  but  if  you  will  remember,  I  was  under  great 
pressure  as  to  time  before  Mr.  Garfield,  and  the  figures  that  I  gave 
were  hurriedly  prepared,  and  it  was  so  understood,  that  the  figures 
that  I  gave  as  to  shipments  and  data  were  to  be  considered  as  ap- 
proximate ;  and  I  think  that  if  we  got  within  200  cars,  which  we  seem 
to  have  done,  that  we  did  very  well,  because  in  some  cases  I  tele- 
phoned my  office  and  had  the  information  the  next  morning. 

Mr.  Rosenthal.  That  is,  you  telephoned  from  Washington  to  your 
office? 

Witness.  Telephoned  from  Washington  to  New  York,  yes,  while 
the  figures  I  am  giving  now  were  carefully  prepared  from  the  re- 
finery records. 

Q.  Now,  Mr.  Felton,  is  it  not  a  fact  that  you  were  there  testifying 
and  explaining  rates  into  the  southern  peninsula  of  Michigan,  the 
same  rates  that  you  are  now  explaining  here? 

Mr.  Rosenthal.  I  think  he  should  be  shown  his  statement  in  that 
regard. 

9861  Mr.  Kellogg.  Why,  certainly,  he  has  got  a  copy  of  it. 

Mr.  Rosenthal.  Was  it  testimony,  to  begin  with,  Mr,  Kel- 
logg? 

Mr.  Kellogg.  Oh,  I  do  not  mean  sworn  testimony. 

Witness.  Well,  admitting  that  is  so 

Q.  Yes,  I  think  that  is  true.  I  am  trying  to  get  at  the  facts.— A. 
Now,  when  I  asked  for  the  shipments  into  Michigan,  I  undoubtedly 
asked  simply  for  the  shipments  into  Michigan,  and  did  not  specify 
the  southern  peninsula.  There  is  considerable  business  that  goes 
from  Whiting  to  the  northern  part  of  Michigan,  and  that  will  very 
easily  take  care  of  that  difference. 

Q.  Will  you  look  up  and  see  whether  it  is  a  fact  that  in  1905  the 
Whiting  shipments  were  2,118  cars? 

Mr.  Rosenthal.  Into  the  whole  of  Michigan. 

Q.  Into  all  of  Michigan,  or  into  the  southern  peninsula,  or 
whether  this  statement  is  incorrect. — A.  Yes,  I  will  do  that,  but  I 
have  no  doubt  in  the  world  that  that  is  where  that  discrepancy  oc- 
curs, that  when  I  asked  for  the  shipments  from  Whiting  in  1906  I 
asked  for  the  shipments  from  Whiting  into  the  State  of  Michigan. 

Q.  Lima  is  estimated  about  70  miles  south  of  Toledo,  is  it?— A.  I 
would  like  to  settle  that  point  by  having  an  Official  Guide  and  finding 
the  distance. 

Mr.  Rosenthal.  Lima  is  132  miles  from  Cincinnati,  and  Toledo  is 
212  miles. 

Mr.  Kellogg.  Oh,  I  presume  they  are  all  in  the  same  territory. 
Witness.  That  would  make  it  80  miles. 

9862  Q.  About  80  miles  ? — A.  Yes,  sir ;   about  80  miles. 
Mr.  Rosenthal.  That  difference  I  happen  to  know. 


1704  FELTON. 

Mr.  Kj;LU)Ga.  Yes;    Toledo  is  about  60  miles  from  Detroit  and  ' 
Lima  about  140. 

Mr.  KosENTHAL.  I  think  Toledo  is  exactly  65  miles  from  Detroit, 
isn't  it,  Mr.  Schindler? 

Mr.  ScHiNDLEE.  Sixty  miles  by  the  Michigan  Central  and  65  by 
the  Lake  Shore. 

Witness.  Well,  60  and  80,  that  makes  140. 

Q.  Now,  you  spoke  about  the  rates  from  Toledo  and  Lima  to  Cin- 
cinnati being  the  same,  and  they  are  also  the  same  from  Lima  to 
points  in  northern  Michigan — I  do  not  mean  the  northern  peninsula, 
but  the  northern  part  of  the  lower  peninsula  of  Michigan,  or  the  mid- 
dle part — are  they  not? — A.  Yes;  to  many  places  in  Michigan  the 
rates  are  the  same  from  both  Toledo  and  Lima. 

Q.  From  Lima  to  Saginaw  the  rates  are  the  same  as  from  Toledo 
to  Saginaw,  although  Lima  is  80  miles  south  of  Toledo  ? — A.  That  is 
true,  as  shown  on  defendants'  Exhibit  140. 

Q.  So  that  without  respect  to  distances,  with  the  exception  of  De- 
troit, substantially  all  of  those  places  in  Michigan  are  placed  on  an 
equality  with  Toledo;  that  is,  Lima  and  Toledo  placed  in  an  equal 
position,  substantially  ? — A.  There  are  a  great  many  places  in  Michi- 
gan to  which  the  rates  are  the  same  from  Lima  and  Toledo. 

Q.  Nevertheless,  do  you  know  whether  any  lubricating  oil  was 
shipped  from  Whiting  into  Michigan  or  not? — A.  I  do  not  know 

what  those  eighteen  hundred  and  odd  cars  contained. 
9863        Q.  Most  illuminating  oil,  aren't  they? — A.  I  don't  know. 

By  Mr.  Rosenthal: 

Q.  Now,  so  far  as  your  investigation  extends  to  all  points  south  of 
Lima  and  Toledo,  they  took  the  same  rates,  did  they  not — Toledo  and 
Lima? — A.  Yes. 

Mr.  Kellogg.  All  points? 

Witness.  All  points  south  of  Toledo  and  Lima.  There  might  be 
some  very  nearby  stations  where  a  distance  tariff  would  make  a  less 
rate;  but  ordinarily,  yes. 

Mr.  ICJELLOGG.  I  do  not  want  to  dispute  the  witness,  but  I  think  in 
Ohio  you  will  find  that  is  not  the  case. 

Witness.  Only  to  a  very  few  stations.  We  will  show  the  rates 
later.    If  I  am  wrong,  why,  I  will  admit  it. 

Q.  On  page  157  of  the  Government's  petition  the  following  aver- 
ment is  made :  That  discriminations  between  Whiting  and  a  number  of 
competitive  points  named  with  respect  to  shipments  into  substantially 
all  of  the  territory  in  Michigan,  Indiana,  Illinois,  and  southwestern 
Ohio  were  in  effect  from  1900  to  1906 ;  and  they  select  as  their  com- 
petitive points  to  compare  with  Whiting,  Pittsburg,  Pennsylvania, 
Cleveland,  Ohio,  and  Toledo,  Ohio.  You  have  examined  those  tables, 
have  you,  on  pages  158,  159,  160,  and  161  of  the  petition,  where  the 
Government  attempts  to  make  that  comparison  ? — A.  I  have. 

Q.  Now,  they  have  instituted  there  a  comparison,  as  you  will 
observe,  between  Whiting  on  the  one  hand,  which  they  select  as  the 
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Standard  point  of  shipment  for  the  territory  designated,  and 

9864  Cleveland,  Toledo,  and  Pittsburg  as  the  points  from  which  the 
independent   dealers   shipped   into   the   territory   designated. 

Generally  speaking  (because  we  will  develop  it  specifically  somewhat 
later),  what  refineries  of  the  Standard  Oil  Company,  or  what  refinery 
of  the  Standard  Oil  Company  largely  supplied  that  particular  terri- 
tory? 

Mr.  Kellogg.  What  territory  are  you  referring  to  ? 

Q.  The  territory  named  on  pages  158  to  161  of  the  petition. — A. 
Lima  is  a  very  large  factor  in  that  field. 

Q.  Whiting,  I  suppose,  is  the  largest  factor  in  the  State  of  Indiana, 
and  particularly  western  Indiana  ? — A.  That  is  true. 

Q.  What  Standard  refineries  are  mainly  competitive  with  the 
Toledo-Cleveland  and  Pittsburg  independent  refineries? — A.  Lima, 
Cleveland,  Pittsburg,  Franklin,  and  Clean. 

Q.  So  that  what  the  Government  has  done  in  the  table  set  out  in 
pages  158  to  161  of  its  petition  is  to  institute  a  comparison  between 
Whiting  and  independent  refinery  points;  whereas,  in  order  to  make 
a  fair  comparison  on  the  rate  question,  the  comparison  should  have 
been  instituted  between  those  independent  refinery  points  and  the 
Standard  refinery  points  that  are  principally  competitive  therewith 
and  in  the  same  general  rate  territory  ? — A.  That  is  correct. 

Q.  Now,  have  you  caused  to  be  prepared  a  table  showing  a  compari- 
son of  rates  from  Toledo,  Ohio,  where  many  of  the  independent  refin- 
eries are  located,  and  Lima,  Ohio,  where  one  of  the  principal  Standard 
refineries  is  located,  and  a  great  many  cities  and  towns  within  this 
same  general  territory  that  was  selected  by  the  Government  in  the 
tables  set  out  on  pages  158  to  161,  inclusive? — A.  I  have. 

9865  Q.  And  also  to  certain  other  towns,  from  Cleveland  and 
from  Whiting? — A.  Yes,  sir. 

Q.  I  show  you  defendants'  Exhibit  142.  Is  that  the  table  in  ques- 
tion, concerning  which  I  have  just  asked  you? — A.  Yes,  sir. 

Q.  Now,  there  you  show,  for  example,  that  from  Toledo,  Ohio,  to 
Cincinnati,  Ohio,  the  rate  per  ton  per  mile  is  95/100  of  a  cent,  do 
you  not  ? — A.  I  do. 

Q.  Whereas,  from  Lima,  Ohio,  where  the  Standard  refinery  is 
located,  the  rate  per  ton  per  mile  to  Cincinnati  is  1.44  cent? — A. 
That  is  correct. 

Q.  Let  us  see  if  we  can  find  two  towns  here  where  the  distance  is 
substantially  the  same.  Take  Springfield,  Illinois,  for  example.  That 
is  362  miles  from  Toledo,  is  it  not  ?— A.  That  is  true. 

Q.  The  rate  per  ton  per  mile  from  Toledo  to  Springfield  is  94/100 
of  a  cent,  is  it  not? — A.  Yes,  sir. 

Q.  The  distance  from  Lima  to  Springfield  is  319  miles,  and  the 
rate  per  ton  per  mile  is  1.07  cent,  is  it  not? — A.  It  is. 

Q.  Take  Muncie,  Indiana.  The  rate  from  Toledo  to  Muncie,  Indi- 
ana, is  8|  cents.  The  distance  is  164  miles.  The  rate  per  ton  per 
mile  is  1.03  cents,  is  it  not  ? — A.  That  is  correct. 
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Q.  But  from  Whiting,  Indiana,  the  rate  is  10  cents  per  cwt.  and 
the  distance  is  167  miles,  just  three  miles  farther  than  Toledo;  but 
the  rate  per  ton  per  mile  is  1.20,  is  it  not  ?— A.  1.2  cent  is  the  rate  per 
ton  per  mile. 

Q,.  I  do  not  understand,  Mr.  Felton,  that  you  went  or  attempted 

to  go  over  all  of  the  towns  within  that  territory,  did  you,  for  the 

purpose  of  getting  at  the  rate  comparison  jjetween  Toledo  and 

9866  Lima  ?— A.  No,  sir ;  I  did  not. 

Q.  Or  Whiting  and  Cleveland  ?— A.  No,  sir. 

Q.  The  Government  seem  to  have  selected  certain  towns  in  their 
exhibits,  as  I  understand  you  have  simply  selected  certain  other 
towns  within  that  same  territory,  in  which  the  comparison  when 
instituted  is  favorable  to  Toledo  as  compared  to  Whiting  in  some 
instances  and  to  Lima  in  other  instances  and  to  Cleveland  in  other 
instances? — A.  Yes,  sir. 

Q.  And  you  have  not  attempted  to  exhaust  the  field  by  finding 
every  town,  or  anywhere  near  every  town,  within  that  territory  and 
instituting  a  comparison  ? — A.  Your  statement  is  correct. 

Q.  Then,  as  I  understand  it,  you  simply  made  this  selection  of  cer- 
tain of  these  towns  for  the  purpose  of  showing  that  the  tables  as 
prepared  by  the  Government  do  not  fairly  represent  the  whole 
field? — A.  That  is  correct. 

Q.  I  think  you  found  also  that  Mr.  Schindler  had  made  a  mistake 
in  making  the  rate  from  Toledo  to  Mount  Vernon,  Illinois,  did  you 
not?— A.  I  did. 

Q.  The  rate,  as  stated  in  the  petition,  from  Toledo  to  Mount 
Vernon,  Illinois,  is  19  cents.  As  I  understand  you,  the  Toledo,  St. 
Louis  &  Western  Eailroad  tariff,  I.  C.  C.  206,  effective  February  3, 
1903,  names  a  rate  between  those  two  points  of  17  cents  per  hundred, 
does  it  not? — A.  That  is  true. 

Mr.  Rosenthal.  I  offer  to  the  Government,  for  its  inspection,  the 
tariff  in  question,  to-wit,  Toledo,  St.  Louis  &  Western  Eailroad  Com- 
pany I.  C.  C.  206.     [Handing  same  to  Mr.  Kellogg.] 

9867  Mr.  Kellogg.  I  should  like  to  ask  a  question  about  this 
Exhibit  142. 

Mr.  Rosenthal.  Very  well. 

Mr.  Kellogg.  Mr.  Felton,  at  what  date  were  those  rates  on  Exhibit 
142  effective,  during  1904  and  1905  ? 

Witness.  The  tariffs  from  which  they  are  taken  show  right  on  the 
sheet. 

Mr.  Kellogg.  Well,  I  know,  but  it  does  not  show  which 

Mr.  Rosenthal.  Oh,  yes,  it  does. 

Mr.  Kellogg.  Wliich  towns. 

Mr.  Rosenthal.  It  shows  1900,  1903,  1900,  1896. 

Mr.  Kellogg.  Yes.  For  all  that  appears  on  Exhibit  142  you  may 
be  comparing  rates  of  1896  with  1905.  We  can't  tell.  There  is 
nothing  on  this  exhibit  to  show. 

Mr.  Rosenthal.  The  tariffs  are  all  effective  until  some  other 
tariff  takes  their  place. 
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Mr.  Kellogg.  The  tariff  of  July  5,  1905,  was  not  effective  to  com- 
pare with  the  rate  of  October,  1903,  or  January  4,  1900. 

Mr.  Miller.  You  might  ask  the  witness  whether  the  tariff  from 
Toledo  and  from  Lima  to  each  of  these  towns  that  he  took,  was 
effective. 

Mr.  Kellogg.  There  is  nothing  on  this  Exhibit  142  to  show  which 
tariff  applies  to  which  place,  so  that  no  one  can  trace  it  out. 

Mr.  Miller.  You  know  on  what  railroad  they  are,  don't  you  ? 

Mr.  Kellogg.  Of  course  we  could  go  and  hunt  up  the  tariffs,  but 
this  does  not  furnish  any  information. 

9868  Mr.  Rosenthal.  We  have  the  tariffs  here.     We  will  give 
you  the  tariffs. 

Witness.  Mr.  Lownde,  one  of  my  assistants,  who  has  done  con- 
siderable of  this  clerical  work,  informs  me  that  these  tariffs,  issued 
in  1900  and  1903,  along  in  there,  were  in  force  during  the  years  1904 
and  1905. 

Mr.  Kellogg.  I  know,  but  you  took  1900 

Mr.  Rosenthal.  And  therefore  they  cover  the  same  period  of  time 
as  the  Government  exhibit. 

Witness.  That  is  true. 

Mr.  Kellogg.  But  there  is  nothing  to  show  that  the  tariff  effective 
January  4,  1900,  was  in  effect  January  5,  1905. 

Witness.  As  a  rule,  the  same  tariff  names  the  rates  from  Toledo 
and  Lima.     They  were  in  force  simultaneously. 

Mr.  Kellogg.  Why  didn't  you  place  opposite  each  town  a  letter 
or  a  number  to  show  what  tariff  was  in  effect,  so  we  could  trace  it? 

Witness.  Because  it  would  have  taken  such  a  vast  amount  of  work 
that  we  would  not  have  gotten  to  this  before  next  January. 

Mr.  Kellogg.  These  Pennsylvania  tariffs  and  some  other  tariffs 
here  do  not  give  any  date  at  all.     No  one  can  tell. 

Mr.  Rosenthal.  They  describe  the  tariffs. 

Mr.  Miller.  We  have  given  you  the  numbers. 

Mr.  Rosenthal.  We  will  produce  the  tariffs  if  you  want  them. 

Mr.  Kellogg.  Do  you  know  that  all  these  rates  were  in  force  during 
the  year  1905? 

9869  Witness.  I  have  just  stated  that  the  man  who  did  the  work 
says  they  were  in  force  in  1904  and  1905. 

Mr.  KJELLOGG.  But  you  don't  know  about  that.  Well,  now,  take 
Elinois.     Illinois  is  supplied  by  oil  from  Whiting,  isn't  it? 

Witness.  Not  altogether. 

Mr.  Kellogg.  Well,  substantially  all? 

Witness.  I  think  I  have  some  figures  on  that  a  little  later,  which 
will 

Mr.  Kellogg.  What  is  that? 

Witness.  I  have  some  figures  which  I  will  give  you  on  that  a  little 
later,  which  will  more  specifically  answer  your  question. 

Mr.  Rosenthal.  We  will  show  that  in  detail  later  on. 

Mr.  Kellogg.  Substantially  all  of  Indiana  and  Illinois  are  supplied 
from  Whiting? 
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Mr.  EosENTHAL.  No,  that  is  not  true. 

Witness.  No,  I  do  not  admit  that  at  all. 

Mr.  Kellogg.  Now,  you  make  a 

Mr.  EosENTHAL.  That  is  the  very  next  thing  we  go  into,  Mr.  Kel- 
logg, carload  shipments  from  the  different  refineries  to  the  different 
points  covered  by  these  exhibits  on  pages  158  to  161  of  the  Govern- 
ment's petition. 

Mr.  Kellogg.  Those  exhibits  ought  to  give  the  kind  of  oil.  How 
do  we  know  what  kind  of  oil 

Mr.  EosENTHAL.  Then,  why  did  you  put  the  exhibits  in?  I  am 
just  advised  that  you  gave  us  Mr.  Boltz'  statement,  of  15  or  20  pages, 
without  a  single  tariff  reference. 

9870  Witness.  Not  a  tariff  reference  on  the  sheets. 

Mr.  Eosenthal.  And  never  have  produced  them,  although  I 
objected  to  the  statement  going  in  unless  the  tariffs  were  produced. 
We  have  not  even  a  reference,  on  that  15  or  20  page  statement,  of  a 
single  tariff  that  he  used  in  making  it  up,  and  that  over  objection. 

Witness.  I  do  believe  they  show  the  tariffs  in  the  petition. 

Mr.  Kellogg.  Oh,  well,  we  furnished  you  them  afterwards. 

Mr.  Eosenthal.  Oh,  no,  no,  no ;  I  beg  your  pardon.  Boltz  prom- 
ised to  do  a  great  many  things,  but  did  not  do  it. 

Mr.  Kellogg.  Mr.  Schindler  furnished  you  those  as  a  Government 
exhibit. 

Mr.  Rosenthal.  Pardon  me,  they  were  never  furnished  in  connec- 
tion with  Boltz'  statement.  My  objection  still  stands  on  that,  and  I 
have  had  all  of  those  exhibits  tabulated,  all  of  the  Government  exhibits 
tabulated  where  I  made  specific  objections  on  those  grounds,  and 
have  a  list  of  them  now. 

Witness.  There  is  not  a  thing  on  the  petition,  for  pages  158  to  161, 
that  shows  a  tariff  reference — not  a  thing. 

Mr.  Kellogg.  But  Mr.  Schindler  made  a  statement  afterward  to 
you,  giving  the  tariff  reference  to  Exhibits  160  to  161. 

Mr.  Eosenthal.  No,  he  simply  testified  wholesale  that  they  were 
correct. 

Mr.  DuEAND.  Mr.  Schindler? 

Mr.  Eosenthal.  Yes,  we  were  all  getting  tired  about  that  time,  at 
Washington. 

Mr.  Kellogg.  I  know  you  were,  but  we  were  not. 

9871  Mr.  Eosenthal.  You  were  the  man  that  wanted  to  get  away. 
What  are  you  talking  about?     You  induced  me  to  agree  to 

let  him  testify  wholesale  instead  of  retail. 

Mr.  Kellogg.  Now,  Mr.  Felton,  isn't  it  a  fact  that  Whiting  is  the 
principal  supply  of  Illinois  and  Indiana? 

Mr.  Eosenthal.  Now,  Mr.  Kellogg,  I  am  going  to  show,  in  my 
next  series  of  exhibits,  and  in  connection  with  these  Government 
exhibits  from  158  to  161,  the  sources  of  supply  of  this  whole  territory, 
taking  them  up  table  by  table. 

Mr.  Kellogg.  Do  your  exhibits  show  whether  it  is  lubricating  oil  or 
illuminating  oil  ? 
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Mr.  MiLLEB.  They  show,  or  the  cross-examination  will  show. 
By  Mr.  Kellogg  : 

Q.  You  have  testified  about  Springfield,  Illinois.  Is  there  any  oil 
shipped  to  Springfield  from  Lima? — A.  I  can  answer  that  question 
better  when  we  get  along.     I  haven't  anything  before  me 

Q.  Who  makes  up  these  exhibits  about  the  shipments? — A.  I  do 
not  understand  you. 

Q.  What  is  that  ? — A.  I  do  not  quite  understand  the  gist  of  that. 

Q.  Who  makes  up  the  exhibits  about  the  number  of  carloads  of 
oil  shipped  from  different  places? — A.  Those  exhibits  are  made  up 
in  my  office. 

Q.  In  your  office.     Have  you  the  records  showing  it? — A.  No,  sir. 

Q.  Where  do  you  get  the  records  ? — -A.  I  get  them  from  the  refin- 
eries. 

9872  Q.  Then,  the  refineries  furnish  you  the  number  of  carloads 
shipped  from  the  various  places  to  various  places? — A.  No; 

I  called  on  the  refineries  for  this — such  refineries  as  I  could,  for  this 
specific  information. 

Q.  T\Tiy  not  have  somebody  from  the  refinery  testify  to  it,  then  ? 

Mr.  EosENTHAL.  Testify  to  what? 

Q.  To  these  shipments.  You  have  no  records  of  the  shipments, 
have  you,  Mr.  Felton,  in  your  office? 

Mr.  Rosenthal.  We  will  be  very  glad  to  accommodate  you  in  that 
respect  if  you  will  give  us  time,  and  we  will  take  you  from  one  refin- 
ery point  to  another  and  produce  the  original  books  of  entry,  car  by 
car  and  waybill  by  waybill,  if  you  will  only  give  us  the  time  to  do  it. 

Mr.  Kellogg.  I  object  to  defendants'  Exhibit  142. 

Mr.  Rosenthal.  On  what  ground? 

Mr.  Miller.  On  the  ground  that  we  do  not  produce  the  man  who 
made  it? 

Mr.  Kellogg.  Oh,  no;  because  it  is  not  shown  that  there  are  any 
shipments  from  those  places.  It  is  immaterial  because  it  does  not 
show  that  they  shipped  from  those  places. 

Mr.  Martyn.  Do  your  exhibits  show  shipments? 

Witness.  You  do  not  show  any  shipments  in  your  petition. 

Mr.  Kellogg.  I  will  withdraw  the  objection.  I  do  not  care  any- 
thing about  it. 

Witness.  I  have  simply  met  you  on  your  own  ground. 

Mr.  Kellogg.  Oh,  now,  your  counsel  are  perfectly  able  to  take  care 
of  this  case  without  your  helping. 

Witness.  Yes,  I  think  so. 

Mr.  Kellogg.  You  just  attend  to  the  testimony  and  answer  the 
questions. 

Witness.  Oh,  well,  you  are  making  remarks  about  my  exhibit,  and 
I  think  I  have  a  right  to  reply  as  long  as  I  am  respectful  in  my 
reply. 

9873  Q.  Generally  speaking,  first,  during  all  of  the  period  covered 
by  the  Government  in  these  tables  which  they  have  put  in 
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evidence,  is  it  or  is  it  not  true  that  the  defendant  companies — that  is, 
the  Standard  Oil  companies— shipped  oil  from  their  refineries  at 
Eochester,  Buffalo,  Olean,  Pittsburg,  Franklin,  and  Cleveland  into 
the  same  territory  as  that  reached  b}'  the  refineries  at  Toledo,  "\^niiting, 
and  Lima? 

Mr.  Kellogg.  Unless  the  witness  knows  of  his  own  knowledge,  I 
object  to  it. 

A.  That  is  true. 

Q.  Generally  speaking,  did  they,  on  these  shipments  made  from 
these  eastern  refining  points,  pay  the  same  rates  as  were  paid  by  their 
eastern  competitors? 

Mr.  Kellogg.  That  is  objected  to  as  the  tariff  is  the  best  evidence 
of  the  rates.  I  am  perfectly  willing  you  should  present  schedules 
and  statements,  but  when  he  goes  to  talking  broadcast  about  rates, 
I  object. 

Mr.  Rosenthal.  Well,  strike  that  out.  I  will  go  into  that  speci- 
fically anyway. 

Q.  I  show  you  defendants'  Exhibit  143.  Will  you  please  tell  us 
what  that  is? — A.  Defendants'  Exhibit  143  is  a  table  showing  com- 
parison of  carload  shipments  in  the  year  1905,  from  Whiting  and 
from  eastern  Standard  refineries  to  the  several  places  named  in  the 
tables  on  pages  158  to  161  of  the  petition. 

Q.  Are  the  numbers  there  stated  carloads  ? — A.  Yes ;  and  I  so  read 
in  my  answer.     The  figures  represent  carload  shipments. 

Q.  Taking  your  first  paragraph  as  an  illustration,  from  the 
9874    Whiting  refinery  there  were  shipped  to  Cincinnati  in  the  year 
1905,  357  cars  of  oil?— A.  That  is  correct. 

Q.  From  other  Standard  refineries  there  were  shipped  947  cars  of 
oil;  is  that  right? — A.  Yes,  sir;  that  is  right. 

Q.  And  then  you  group  nine  towns  in  Ohio  and  total  them,  do 
you? — A.  I  take  the  nine  towns  named  on  Government's  petition, 
page  158. 

0-  Do  I  understand  that  the  towns  you  have  taken  in  defendants' 
Exhibit  143  are  the  same  towns  which  the  Government  has  taken  in 
their  exhibits  on  pages  158  to  161  of  the  petition? — A.  That  is  cor- 
rect; divided  into  States. 

Q.  And  you  show  here,  town  by  town,  the  source  of  supply,  taking 
Whiting  by  itself  and  all  of  the  other  refineries  combined  by  them- 
selves?— A.  Yes,  sir. 

Q.  Covering  those  towns  in  that  way,  in  Ohio,  Indiana,  Illinois, 
Louisville,  Kentucky,  and  Michigan,  the  same  being  the  towns  and 
territory  selected  by  the  Government,  how  many  carloads  of  oil  went 
into  that  territory  during  the  year  1905  from  Wliiting? — A.  5,210 
cars. 

Q.  And  from  the  other  Standard  refineries? — A.  11,688. 

Q.  And,  stated  in  percentage,  30.8  from  Whiting  and  69.2  from  the 
other  Standard  refineries? — A.  That  is  correct. 

Mr.  Rosenthal.  I  offer  in  evidence  defendants'  Exhibit  143. 
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By  Mr.  Kellogg: 

Q.  The  information  for  making  this  Exhibit  143  was  obtained 

from  what  office  of  the  Standard  Oil  Company?— A.  I  called  on  the 

refineries  (giving  the  towns)  to  advise  the  number  of  carloads 

9875  of  oil  during  that  year  shipped  from  those  refineries  to  those 
tov/ns. 

Q.  1  ou  have  no  personal  knowledge  of  it  whatever  ? — A.  I  did  not 
go  to  the  refineries  and  get  the  record.  I  called  on  the  refineries  for 
the  record.  They  did  not  know  for  what  purpose  I  asked  for  the 
information. 

Q.  All  you  know  about  it  is  ^Yhat  information  you  received  from 
the  refineries? — A.  That  is  true. 

Q.  I  notice  here  Illinois,  and  Louisville,  Kentucky,  shipments  from 
Whiting  to  Chicago  none;  shipments  from  other  refineries,  2096. 
What  do  you  mean  hj  that  ? 

Mr.  Rosenthal.  A¥e  explain  tliat  in  our  next  exhibit. 

Mr.  Kellogg.  Why  not  explain  it  here  ? 

Mr.  Rosenthal.  It  is  in  the  note.  "  If  shipments  to  Chicago 
Switching  District  are  not  included  we  have :" 

Q.  Why  did  you  not  include  in  Chicago  and  Chicago  Switching 
District  the  shipments  from  Whiting? — A.  I  consider  that  Chicago 
and  Whiting  are  practically  one.  The  business  in  and  around  Chi- 
cago is  handled  on  switching  basis. 

Q.  But  under  Cleveland,  the  production  in  Cleveland,  that  is,  con- 
sumed in  Cleveland,  you  have  included  the  other  side. 

Mr.  Rosenthal.  Where? 

Mr.  Kellogg.  The  first  one,  Cleveland,  1163  cars. 

Mr.  Rosenthal.  W^here  are  you  talking  about? 

Mr.  Kellogg.  Defendants'  Exhibit  143. 

Mr.  Rosenthal.  What  do  you  mean  by  that? 

Mr.  Ivellogg.  From  Whiting  to  Cleveland,  and  then  all  other  re- 
fineries, you  say,  in  Cleveland. 

Mr.  Rosenthal.  Certainly.     It  does  not  include  Cleveland 

9876  refineries. 

Witness.  No,  sir.  There  is  no  switching  movement  in  those 
1,163  cars  from  other  refineries  to  Cleveland.  That  is  oil  that  was 
shipped  in  to  Cleveland. 

Mr.  Kellogg.  From  other  refineries? 

Witness.  Yes;  from  other  refineries. 

Mr.  Kellogg.  What  other  refineries? 

Mr.  Rosenthal.  From  refineries  other  than  Cleveland. 

Witness.  From  refineries  other  than  Cleveland. 

Q.  Where  are  the  statements  from  which  you  made  this  up  ? — A.  I 
don't  know  whether  I  have  got  them  now  or  not. 

Q.  You  say  that  none  of  the  1,163  cars  was  produced  in  the  Cleve- 
land refinery? — A.  I  say  that  the  1,163  cars  shown  on  this  exhibit 
as  being  shipped  to  Cleveland  do  not  include 

Mr.  Rosenthal.  From  other  refineries? 
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Witness. from  other  refineries ;  came  from  refineries  other  than 

at  Cleveland. 

Q.  Where  are  the  refineries  at  Cleveland  ?— A.  Why,  they  are  out 
on  the  Erie  and  B.  &  O.  tracks,  somewhere. 

Q.  How  far  from  Cleveland  city? 

Mr.  Rosenthal.  They  are  in  the  city  of  Cleveland. 

Witness.  My  answer  is  meant  to  include  the  entire  Cleveland  city, 
and  to  mean  that  these  cars  were  shipped  in  from  some  refinery  like 
Franklin  or  Olean,  and  in  no  way  is  meant  to  dodge  the  question  on 
the  Cleveland  switching  basis. 

Q.  From  what  refineries  were  the  1,163  cars  shipped?— A.  The 
shipments  came  in  there  from  Franklin  and  from  Olean ;  I  remember 
those ;  I  have  not 

9877  Mr.  Rosenthal.  We  can  give  you  that  in  detail  if  you  want 
it,  Mr.  Kellogg. 

Witness.  I  can  not  carry  the  details  of  all  this  tremendous  busi- 
ness. 

Q.  Mr.  Squire  testified  in  this  case  that  less  than  2  per  cent  of  all 
the  oil  sold  in  Ohio  was  shipped  in  from  the  outside,  as  I  recall  it. 

Mr.  Rosenthal.  I  don't  remember  the  percentage  stated  by  him. 
I  don't  think  he  stated  that  in  that  way. 

Q.  How  does  it  happen  that  513  cars  were  shipped  in  from  Whiting, 
and  3,893  were  shipped  in  from  the  outside? 

Mr.  Rosenthal.  Mr.  Kellogg,  you  remember  that  Mr.  Squire  spe- 
cifically excluded  Cincinnati  in  his  statement.  Your  question  mani- 
festly unfair,  because  you  do  not  consider  that. 

Mr.  Kellogg.  We  will  leave  Cincinnati  out,  then. 

Mr.  Rosenthal.  Cincinnati  had  359  of  the  913  cars,  and  Mr.  Squire 
excluded  that  in  whatever  statement  he  made. 

Q.  How  many  of  the  three  thousand  cars  came  from  other  refineries 
throughout  the  State  to  these  places? — A.  Lima  might  have  made 
some  shipments  there.  I  haven't  got  the  details  in  my  mind,  of  course. 
It  is  impossible  to  remember. 

Mr.  Rosenthal.  We  will  put  that  in  more  in  detail  before  we  get 
through. 

Q.  Where  did  the  cars  come  from,  the  2,096  shipped  to  Chicago? 
From  what  refinery  ? — A.  Those,  as  I  recall  it,  were  pretty  well  split 
up.  There  was  quite  a  lot  of  business  from  time  to  time  that  moved 
into  Chicago  from  all  the  Standard  refineries. 

9878  Q.  Do  you  remember  about  how  many  from  Franklin  ? — A. 
No;  I  do  not. 

Q.  Chicago  is  a  great  distributing  point  for  lubricating  oil,  isn't 
it  ? — A.  Mr.  Kellogg,  I  can  not  answer  questions  that  bear  on  market- 
ing, because  I  am  not  familiar  with  it. 

Q.  Well,  you  know  in  a  general  way  that  Chicago  is  a  great  rail- 
road center,  do  you  not  ? — A.  I  do. 

Q.  And  that  the  railroads  all  buy  their  lubricating  oil  from  the 
Galena-Signal  Oil  Company,  don't  you  ? — -A.  No ;  I  do  not. 
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Q.  Well,  substantially  all. — A.  I  know  they  buy  a  great  deal ;  yes, 
sir. 

Q.  It  appears  in  this  case  that  from  95  to  97-J  per  cent  comes  from 
the  Galena-Signal  Oil  Company. 

Mr.  EosENTHAL.  And  that  we  regretted  we  did  not  have  the  bal- 
ance. 

Mr.  Kellogg.  Yes,  I  have  no  doubt  you  regret  that  you  do  not 
have  all  of  the  business. 

Q.  Now,  Mr.  Felton,  the  Chicago  railroads,  that  is,  the  railroads 
running  west  and  southwest  from  Chicago,  receive  their  lubricating 
oil  at  Chicago,  do  they  not  ? — ^A.  First,  I  can  say  I  do  not  know,  and 
then  I  would  say  I  think  not.  I  think  some  of  it  is  consigned  through 
to  points  beyond. 

Q.  Well,  a  very  large  amount  of  it  goes  to  Chicago? — A.  I  don't 
know  about  that.  A  large  amount  of  it  is  consigned  through,  to 
points  like  Milwaukee,  Omaha,  Des  Moines,  and  St.  Paul.  I  should 
say,  to  think  that  over  a  little  bit  hard,  that  of  the  Galena-Signal  oil 
that  was  supplied  to  the  western  railroads  that  by  far  the  major  por- 
tion was  consigned  through. 

9879  Q.  Do  you  know  that  of  the  2,096  cars  shipped  into  Chicago 
that  none  of  them  was  shipped  on  beyond  Chicago  afterwards 

in  the  same  cars  ? — A.  I  could  not  say  as  to  that. 

Q.  So  that  the  2,096  cars  might  include  all  cars  consigned  to  Chi- 
cago and  from  there  reconsigned  on  the  various  railroads  ? — A.  If  the 
oil  paid  the  rate  into  Chicago  and  the  goods  were  sold  and  the  buyer 
reconsigned  them,  what  has  that  got  to  do  with  this  statement  ? 

Mr.  EosEisTTHAL.  Not  a  thing  on  earth. 

Mr.  Kellogg.  AVe  will  not  argue  the  reason  why,  but  do  you  know 
that  it  does  not  include  it? — A.  I  do  not. 

Q.  You  don't  know? — ^A.  I  don't  know.  I  think  it  is  immaterial 
whether  it  does  or  not. 

Q.  Well,  we  will  take  care  of  that.  I  don't  think  that  is  up  to 
you. — A.  I  think  it  is  when  you  are  asking  this  line  of  questions. 

Q.  Now,  Mr.  Felton,  don't  you  know  that  the  Galena-Signal  Oil 
Company  sells  its  oil  delivered  at  Chicago  without  any  additional 
rate  of  freight,  but  as  to  all  oil  delivered  west  of  Chicago  there  is 
added  a  certain  number  of  cents  per  gallon  for  freight? — ^A.  I  don't 
know  a  thing  on  earth  about  the  Galena-Signal  Company's  basis 
of  sales. 

Q.  You  don't  know  anything  about  it? — A.  No,  sir. 

Q.  You  do  know,  don't  you,  that  a  large  amount  of  lubricating  oil 
is  shipped  to  Chicago  as  a  distributing  point? — A.  I  know  no  more 
about  that  than  a  man  on  the  street.  I  am  not  a  marketer ;  I  am  not 
a  refiner. 

9880  Q.  I  would  like  to  know  how  you  are  competent  to  make  up 
such  a  statement  as  this  ? — ^A.  I  have  got  the  carload  shipments 

that  came  into  Chicago  and  paid  the  rates  that  our  competitors  paid 
from  the  same  shipping  district  into  Chicago,  and  there  the  respon- 
sibility of  this  statement  rests. 
32555— VOL  14—08 9 
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Q.  But  you  don't  know  what  kind  of  oil  it  was?— A.  And  it  is 
immaterial  as  long  as  the  freight  rates  were  paid. 

Q.  You  don't  know  where  it  came  from,  what  particular  re- 
finery ? — A.  Oh,  I  had  the  details  when  the  statements  were  made  up. 

Q.  Now,  take  East  St.  Louis.  You  show  1,520  cars  shipped  from 
Whiting  to  East  St.  Louis  in  the  year  1905.  Is  that  all  of  the  oil 
that  was  shipped  from  Whiting  to  East  St.  Louis  or  through  East 
St.  Louis  to  points  beyond  in  the  year  1905  ? — A.  The  statement  that 
I  called  for 

Q.  Please  answer  the  question,  will  you,  Mr.  Felton  ? — A.  Yes,  sir. 
I  am  going  to  answer  it  specifically  and  in  detail.  You  will  not  have 
any  fault  to  find  with  my  answer  if  you  will  wait  until  I  make  it. 

Q.  All  right;  blaze  away. — A.  The  inquiry  I  made  in  regard  to 
East  St.  Louis  was  to  give  me  a  statement  of  the  number  of  carloads 
of  oil  shipped  in  1905  from  Whiting  to  East  St.  Louis,  that  being  the 
town  that  is  mentioned  in  your  petition  on  page  161. 

Q.  Now,  a  large  amount  of  oil  is  shipped  to  East  St.  Louis,  through 
East  St.  Louis  to  St.  Louis  and  beyond,  is  there  not  ? 

Mr.  Rosenthal.  Oh,  I  suppose  practically  all  of  this  oil  went  to 
points  beyond.  Nobody  will  contend  that  1,520  carloads  of  oil  went 
to  East  St.  Louis  and  stopped  there. 

9881  Q.  What  I  am  trying  to  find  out  is,  if  1,520  cars  is  all  the 
oil  shipped  to  East  St.  Louis  or  through  East  St.  Louis  to 

points  beyond.  Now,  state  whether  you  know  or  not. — A.  The  re- 
quest I  made,  as  I  stated  before,  was  as  to  the  number  of  cars  shipped 
to  East  St.  Louis. 

Q.  What  ? — A.  I  asked  for  the  number  of  cars  shipped  to  East  St 
Louis. 

Mr.  Miller.  To  destination. 

Witness.  Yes. 

Q.  So,  if  a  thousand  cars  were  shipped  to  St.  Louis  through  East 
St.  Louis,  it  would  not  be  included,  would  it? — A.  If  the  cars  were 
consigTied  to  St.  Louis,  Missouri,  and  if  the  refineries  making  up 
this  report  complied  carefully  with  request  I  made,  a  car  to  St.  Louis, 
Missouri,  would  not  be  in  the  statement. 

Q.  Now,  you  are  familiar  with  the  testimony  of  these  various  cases 
which  showed  the  number  of  cars  shipped  over  the  Burlington,  the 
Alton,  the  C.  &  E.  I.,  and  the  Big  Four  to  East  S.  Louis  and  points 
beyond,  are  you  not,  Mr.  Felton  ? 

Mr.  Rosenthal.  There  was  not  any  showing  shipments  over  the 
C.  &  E.  I.  that  I  remember  of. 

Mr.  Miller.  Or  over  the  Burlington. 

Mr.  Kellogg.  We  showed  that  in  this  case — a  large  number. 

Mr.  Rosenthal.  Oh,  I  think  not. 

Mr.  Kellogg.  Certainly  we  did. 

A.  I  don't  remember  the  number  of  cars  shown  in  those  various 
cases,  Mr.  Kellogg. 

Q.  You  do  not  pretend  to  say,  then,  that  1,520  cars  were  all 

9882  the  cars  shipped  to  East  St.  Louis  and  through  East  St.  Louis 
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to  points  beyond? — A.  I  pretend  to  say  that  the  Whiting  refinery 
advised  me  that  in  1905  they  shipped  that  number  of  cars  to  East  St. 
Louis. 

Q.  That  would  be  consigned  to  East  St.  Louis  proper? — A.  That 
is  as  I  understand  it ;   yes,  sir. 

Q.  Now,  will  you  please  find  out  how  many  cars  were  shipped  to 
East  St.  Louis  and  went  beyond  to  St.  Louis  or  points  beyond,  con- 
signed to  St.  Louis  or  to  any  other  point  going  to  East  St.  Louis? 

Mr.  Miller.  We  shall  have  to  object  to  that. 

Mr.  Rosenthal.  The  Government  can  not  use  this  equity  case  any 
more  than  it  has  up  to  this  point  in  getting  specific  evidence  with 
which  to  prosecute  pending  criminal  cases. 

Mr.  Kellogg.  We  are  not  trying  to.  We  are  showing  the  unfair- 
ness of  this  particular 

Mr.  Rosenthal.  Oh,  the  Government  never  has  tried  to  do  that 
until  it  has  been  caught. 

Mr.  Kellogg.  Never  tried  to  do  it  at  all. 

Q.  Now,  will  you  please  show  the  number  of  cars  shipped  to  East 
St.  Louis  and  through  East  St.  Louis? 

Mr.  Rosenthal.  To  points  beyond? 

A.  One  of  the  counsel  said  he  would  have  to  object.  I  would  like 
to  have  a  little  further  advice  on  that  subject. 

Q.  Do  you  say  you  will  not  furnish  it  ? — A.  I  do  not. 

Mr.  Rosenthal.  He  does  not  say  anything  about  it. 

Witness.  I  do  not  say  so,  Mr.  Kellogg. 
Q.  Well,  will  you? 
9883        Mr.  Rosenthal.  He  says  he  will  seek  advice  of  counsel  in 
respect  to  that. 

Q.  Now,  you  thought  it  was  material  to  show  the  number  of  cars 
shipped  to  East  St.  Louis  from  Whiting,  did  you?— A.  East  St. 
Louis  is  one  of  the  towns  named  on  page  161  of  Government's 
petition. 

Mr.  Rosenthal.  Now,  Mr.  Kellogg,  we  have  no  objection  to  your 
getting  at  the  sources  of  his  information  in  making  up  this  exhibit. 
We  object  to  a  general  cross-examination,  though,  at  this  time.  We 
have  been  pretty  liberal  in  that  regard. 

Q.  Why  did  you  take  the  year  1905  ?— A.  In  starting  out  I  found 
that  it  would  be  hard  to  get  the  records  from  some  of  the  refineries 
for  the  year  1904,  while  I  found  I  could  get  full  and  complete  reports 
for  1905,  and  so  I  took  1905. 

Mr.  Rosenthal.  1906  and  1907  would  not  have  been  representative 
years  because  the  Government  would  then  have  been  in  a  position  to 
claim  that  that  was  after  they  had  instituted  this  attack. 

Witness.  Yes. 

Q.  I  am  not  talking  about  1906  and  1907.  I  am  talking  about 
1904  and  1903. — A.  The  Bureau  of  Corporations  did  not  make  itself 
manifest  until  December,  1905,  and  so  I  honestly  felt  that  1905  was 
as  representative  a  year  as  I  could  use,  as  representative  as  any  other 
year. 
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Q.  Well,  these  rates  were  being  investigated  during  July  and  all 
through  the  summer,  weren't  they? — A.  There  was  no  change  in 
rates  to  any  of  these  points  during  1905. 

Q.  Was  not  the  East  St.  Louis  rate  changed  on  July  1, 

9884  1905  ? — A.  I  was  going  to  say  that  the  rate  to  East  St.  Louis 
was  changed  on  July  1,  1906. 

Q.  And  the  rate  to  Evansville  was  changed  when — December  1, 
1905? 

Mr.  EosENTHAL.  The  C.  &  E.  I.  rate  was  in  force  to  East  St.  Louis 
until  1906. 

Mr.  Kellogg.  You  are  mistaken,  Mr.  Eosenthal. 

Mr.  Rosenthal.  I  have  Mr.  Durand's  statement  under  oath  to  that 
effect,  haven't  I  ? 

Mr.  DuRAND.  No,  sir. 

Mr.  Rosenthal.  I  will  look  it  up  if  you  have  any  doubt  about  it. 

Mr.  DuEAND.  I  said  the  rate  was  filed  then.  I  did  not  say  it  was  in 
force  then. 

Q.  Now,  Mr.  Felton,  there  was  a  large  refinery  built  by  the  Stand- 
ard at  Sugar  Creek,  Missouri,  near  Kansas  City,  in  1904,  which  com- 
menced to  ship  oil  in  1905,  wasn't  there? 

Mr.  Rosenthal.  Mr.  Felton,  I  shall  have  to  advise  you  that  that  has 
not  anything  to  do  with  the  sources  of  your  information  in  making 
up  this  particular  exhibit.  You  are  under  no  obligation  to  answer  it 
until  counsel  gets  to  the  cross-examination. 

Q.  Do  you  decline  to  answer? — A.  I  think  I  will  ask  you  to  wait 
until  you  come  to  the  cross-examination. 

Q.  Isn't  it  a  fact  that  after  1904  and  during  1905  the  Standard 
Oil  Company  shipped  a  large  amount  of  oil  from  Sugar  Creek  into 
this  country,  and  therefore  the  shipments  from  Whiting  correspond- 
ingly decreased  ? — A.  Which  country  ? 

Q.  Oh,  all  of  Missouri  and  southwestern  country. 

9885  Mr.  Rosenthal.  We  do  not  cover  Missouri  in  this  statement. 
A.  I  have  not  said  anything  about  Missouri  or  the  south- 
western country  in  this  statement.    I  have  given  you  a  statement  of 
shipments  to  East  St.  Louis. 

Mr.  Rosenthal.  The  fact  about  the  matter  is,  Mr.  Felton,  you  have 
given  him  a  statement  of  shipments  to  the  very  towns  which,  for 
some  reason  or  other,  the  Government  saw  fit  to  select  in  making  up 
the  exhibits  which  they  have  in  their  petition,  from  pages  158  to  161. 
That  is  true,  isn't  it  ? 

Witness.  Yes,  sir. 

Mr.  Rosenthal.  You  took  precisely  the  same  towns  that  the  Gov- 
ernment took,  whatever  their  reasons  may  have  been. 

Witness.  Yes,  sir. 

Mr.  Rosenthal.  And  in  this  statement  you  undertook  to  show, 
with  respect  to  the  towns  which  they  selected  for  purposes  of  their 
own,  the  exact  sources  of  supply  of  the  oil  that  went  to  those  towns. 

Witness.  That  is  correct. 
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Mr.  EosENTHAL.  And  that  is  all  that  this  statement  pretends  to 
show,  isn't  it? 

Witness.  That  is  all. 

Mr.  Kellogg.  The  Government's  table  only  names  the  rates  to  East 
St.  Louis.  It  doesn't  say  anything  about  the  amount  of  shipments, 
does  it  ? 

Mr.  EosENTHAL.  Why,  certainly  not. 

Mr.  Kellogg.  Is  that  correct  ? 

Witness.  That  is  true. 

Mr.  Kellogg.  Now,  wait  until  I  get  through  cross  -  exam- 
ining. 

9886  Q.  Practically  all  the  oil  that  you  shipped  into  that  south- 
western   country — I    mean    Missouri — from    Whiting,    went 

through  East  St.  Louis,  didn't  it? 

Mr.  EosEXTHAL.  I  shall  object  to  that  as  an  improper  line  of  ques- 
tioning at  this  particular  time.  I  have  not  the  slightest  objection  to 
your  going  into  that  exhaustively  when  you  come  to  your  cross-exami- 
nation, but  it  hasn't  anything  to  do  with  the  sources  of  the  witness' 
information  with  respect  to  this  particular  exhibit. 

Witness.  So  I  will  have  to  ask  you,  Mr.  Kellogg,  to  wait  until  that 
time. 

Mr.  IvELLOGG.  You  decline  to  answer,  do  you? 

Mr.  EosENTHAL.  Oh,  no,  no.  He  simply  asks  you  to  wait  and  com- 
ply with  the  ruling  of  the  examiner 

Mr.  Kellogg.  The  examiner  hasn't  made  any  ruling  on  that. 

Mr.  EosENTHAL.  That  you  should  cross-examine  generally  when 
your  cross-examination  time  comes. 

Q.  Isn't  it  a  fact  that  all  the  oil — substantially  all — that  is  shipped 
to  East  St.  Louis  goes  beyond  that  point  ? — A.  Not  at  all. 

Q.  Substantially  all? — A.  There  is  a  large  consumption  of  oil  at 
East  St.  Louis. 

Q.  Do  you  pretend  to  say  there  are  1,520  cars  used  in  East  St.  Louis 
proper? — A.  I  could  not  say,  sir. 

Q.  The  larger  amount  of  the  oil  shipped  there  goes  beyond,  doesn't 
it  ? — A.  I  would  not  undertake  to  answer  questions  of  that  kind  with- 
out figures. 

Q.  Isn't  it  a  fact  that  during  the  year  1905  and  the  years 

9887  preceding  the  Whiting  refinery  shipped  a  large  amount  of  oil 
through  East  St.  Louis  to  St.  Louis  to  be  distributed  in  the 

country  southwest? 

Mr.  EosENTHAL.  Now,  that  we  object  to.  The  question  was  asked 
before  and  we  objected  to  it. 

A.  I  will  be  glad  to  meet  that,  under  advice  of  my  counsel,  when 
cross-examination  comes. 

Mr.  EosEXTHAL.  Or  when  the  criminal  prosecutions  come. 

Q.  Now,  these  shipments  to  Louisville,  Kentucky,  were  those  ship- 
ments to  Louisville  proper  or  shipments  through  Louisville  to  other 

places? A.  Those  shipments  were  to  Louisville.     I  did  not  ask  for 

shipments  beyond.     I  asked  for  shipments  to  Louisville. 
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Q.  You  do  not  know,  then,  how  many  cars  were  shipped  through 
Louisville  to  points  beyond,  from  Whiting? — A.  I  should  say  from 
the  small  number  there  that  those  cars  went  to  Louisville  proper. 

Q.  Now,  take  Evansville,  Indiana.  You  show  here  shipped  from 
Whiting  to  Evansville  only  137  cars.  That  is  to  Evansville  proper, 
is  it? — A.  Yes,  sir.  That  is,  I  asked  for  the  number  of  cars  shipped 
from  Whiting  to  Evansville,  not  from  Whiting  through  Evansville. 

Q.  There  was  a  large  amount  of  oil  shipped  to  Evansville  for  points 
beyond,  wasn't  there? — A.  Considerable  oil  goes  from  Whiting 
through  Evansville  to  points  beyond. 

Q.  That  is  not  included  in  here  ? — A.  That  is  evidently  not  included 
therein. 

9888  Mr.  Rosenthal.  And  in  the  same  way,  Mr.  Felton,  you  did 
not  include  the  shipments  that  went  from  all  of  the  refineries 

other  than  Whiting  to  those  points  for  points  beyond  ? 

Witness.  No,  sir ;  it  would  make  a  difference  in  the  total. 

Q.  Now,  let  us  see  about  that.  I  notice  that  you  say  other  refiner- 
ies shij^ped  to  Detroit,  Michigan,  1,102  cars.  Were  those  cars  all 
shipped  to  Detroit  for  local  consiunption  ? — A.  I  understand  they 
were,  and  that  understanding  is  borne  out  by  the  fact  that  I  have 
already  testified  that  of  the  entire  business  into  Michigan  done  by 
the  defendant  campanies  31  per  cent  was  sold  in  Detroit. 

Q.  Then  you  know  that  none  of  the  1,102  cars  was  reconsigned 
from  Detroit  to  any  towns  around  or  beyond  Detroit? — A.  I  do  not 
know  that,  but  the  rate  combination  is  such  that  that  could  hardly  be 
possible. 

Q.  Those  cars  shipped  to  Chicago — you  don't  know  that  they  were 
for  local  consumption  ? — A.  I  have  already  answered  that  as  long  as 
they  pay  the  freight  into  Chicago  it  is  immaterial,  so  far  as  this  state- 
ment is  concerned,  what  is  done  with  those  cars  after  delivery  is  taken 
by  the  consignee. 

Q.  The  574  cars  that  were  shipped  from  other  refineries  to  East 
St.  Louis — do  you  know  whether  any  of  those  cars  went  beyond  East 
St.  Louis? — A.  I  ask  for  the  number  of  cars  consigned  to  East  St. 
Louis. 

Q.  But  if  they  were  reconsigned  at  East  St.  Louis  to  St.  Louis  or 
points  beyond,  they  would  not  show  in  here,  would  they? — A.  I  do 
not  know  whether  they  would  or  not. 

Mr.  Kellogo.  I  object  to  defendants'  Exhibit  143,  because  the  in- 
formation therein  shown  is  not  within  the  knowledge  of  the 

9889  witness,  and  it  is  incompetent  at  this  time. 

Mr.  Rosenthal.  Your  objection,  then,  is  based  upon  the 
ground  that  his  information  is  secondary  ? 

Mr.  Kellogg.  Yes. 

Mr.  Rosenthal.  And  that  is  the  only  objection? 

Mr.  Kellogg.  Manifestly,  on  its  face,  it  is  not  complete. 

Mr.  Rosenthal.  That  is  never  a  legal  objection.  But  is  the  only 
objection  that  you  have  to  it  the  fact  that  his  information  is 
secondary  ? 
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(No  response.) 

Mr.  Miller.  I  suppose  counsel  for  the  Government  would  permit 
the  same  rule  to  be  applied  to  his  witnesses.  He  seems  to  insist 
upon  it. 

Mr.  Rosenthal.  If  that  objection  is  insisted  upon,  Mr.  Kellogg, 
we  will  furnish  you  with  the  primary  sources  of  information. 

Mr.  Kellogg.  If  you  will  furnish  the  total  cars  shipped  to  these 
places 

Mr.  Rosenthal.  We  will  not  trade  with  you  or  furnish  you  a  dif- 
ferent exhibit. 

Mr.  Kellogg.  I  am  not  going  to  make  any  objection  to  this  going 
in 

Mr.  Rosenthal.  In  other  words,  if  we  will  furnish  you  such  in- 
formation as  you  want  you  will  not  object  to  it? 

Mr.  Kellogg.  Not  at  all.     That  is  not  the  objection  that  I  make. 

Mr.  Rosenthal.  You  may  call  upon  us  when  you  are  upon 

9890  your  redirect  in  any  way  that  you  please  for  any  additional  ex- 
hibits that  you  may  want  and  for  any  primary  information 

that  we  have,  and  then,  of  course,  we  will  get  it  and  be  glad  to  furnish 
it  to  you  if  it  is  within  our  power;  but  if  the  objection  here  goes  to 
this  exhibit  upon  the  ground  that  Mr.  Felton's  information  is  second- 
ary, then  we  will  have  to  produce  the  primary  information  as  a  mat- 
ter of  course. 

Mr.  Kellogg.  When  you  produce  the  primary  information  I  can 
get  at  the  accurate  information. 

Mr.  Rosenthal.  My  point  is,  that  that  call  should  be  made  by  you 
when  you  are  on  the  redirect. 

Mr.  Kellogg.  What  I  object  to,  Mr.  Rosenthal,  is  this:  You  bring 
in  a  statement  here  that  does  not  show  all  the  facts,  it  is  not  a  fair 
statement  at  all,  and  then  Mr.  Felton  says,  "  Oh,  this  is  correct,  but 
I  don't  know  as  to  the  rest."  Now,  of  course,  if  Mr.  Felton  will  in- 
form himself 

Mr.  Rosenthal.  Of  course  we  will  never  agree  on  that,  on  the  fair- 
ness of  it. 

Mr.  Kellogg.  If  Mr.  Felton  will  inform  himself  as  to  these  facts 
and  make  a  statement  as  to  the  whole  facts,  I  have  no  objection  to  it 
being  on  information  from  the  other  companies. 

Mr.  Rosenthal.  Mr.  Felton  has  informed  you  accurately  as  to 
every  fact  in  this  statement.  He  has  told  you  that  the  shipment  of 
1,520  cars  from  Whiting  to  East  St.  Louis  was  for  East  St.  Louis 
proper  and  do  not  include  the  cars  that  went  to  East  St.  Louis  for 
points  beyond,  and  the  same  with  respect  to  a  number  of  other  points. 

Mr.  Kellogg.  AVhat  about  Chicago? 

Mr.  Rosenthal.  Just  what  is  it  you  find  fault  with  about 

9891  the  statement  so  far  as  Chicago  is  concerned  ? 

Mr.  Kellogg.  He  does  not  know  whether  it  was  to  be  used 
in  Chicago  locally  or  whether  it  was  reconsigned  to  points  beyond, 
or  whether  it  was  lubricating  oil,  or  anything  about  it. 
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Mr.  RosENTHiiL.  Of  course  we  did  not  separate  in  this  statement 
the  lubricating  oil  from  the  refined  oil.     That  we  do  later  on. 

Mr.  Kellogg.  I  will  look  it  over  to-night. 

Mr.  Rosenthal.  I  think  with  respect  to  that  statement,  so  far  as 
the  Chicago  cars  are  concerned,  when  you  come  to  think  it  over  you 
will  yield  on  that.  We  will  give  you  anything  and  everything  we 
have  got  and  will  turn  over  all  the  sources  of  information  and  the 
original  data,  but  we  want  to  do  that  when  you  come  to  your  re- 
direct, and  then  you  can  recall  Felton  and  hammer  him  all  you  please. 

(An  adjournment  was  here  taken  until  the  morning  of  Tuesday, 
October  6,  1908,  at  10.30  o'clock.) 

9892  Room  677,  Federal  Building,  Chicago,  III., 

Tuesday,  October  6, 1908—10.30  a.  m. 

The  hearing  was  resumed  before  the  sjoecial  examiner,  Hon.  Frank- 
lin Ferriss,  at  the  above  time  and  place. 

Present :  On  behalf  of  the  petitioner,  Mr.  Frank  B.  Kellogg,  Mr. 
Charles  B.  Morrison ;  on  behalf  of  the  defendants,  Mr.  Moritz  Rosen- 
thal, Mr.  John  S.  Miller,  Mr.  Chauncey  W.  Martyn. 

Heney  E.  Felton,  recalled,  and  his  direct  examination  resumed, 
as  follows: 

By  Mr.  Rosenthal: 

Q.  In  connection  with  the  tables  printed  in  the  Government's  peti- 
tion, pages  158  to  161,  they  in  those  tables  institute  a  comparison  be- 
tween the  rates  from  Cincinnati,  Cleveland,  and  Columbus  to  Pitts- 
burg, Cleveland,  Toledo,  and  Whiting,  Indiana.  Have  you  caused  to 
be  prejDared  a  table  built  or  constructed  in  the  same  way,  with  the 
exception  that  you  have  added  thereto  Lima,  Ohio? — A.  I  have. 

Q.  I  show  you  defendants'  Exhibit  144.  Is  that  the  table  in  ques- 
tion?— A.  It  is. 

Q.  Defendants'  Exhibit  144  is  an  exact  duplicate  of  the  tables  set 
out  in  Government's  petition  from  pages  158  to  161,  except  what  you 
have  added  here  in  relation  to  Lima,  which  is  printed  in  red  ink? — 
A.  Yes,  sir.    Could  I  see  the  petition  ? 

Mr.  Kelloog.  We  will  check  this  up,  and  if  we  find  any  errors 
in    it,    we    will    call    his    attention   to   them.      There   is  no 

9893  objection. 

Q.  Generally  speaking,  Mr.  Felton,  defendants'  Exhibit  144 
shows,  does  it  not,  a  higher  rate  per  ton  per  mile  from  Lima,  Ohio,  to 
the  various  points  named  in  the  exhibit  than  from  Toledo,  Ohio,  to 
the  various  points  named  in  the  exhibit? 

Mr.  Kellogg.  That  is  objected  to.  The  exhibit  is  the  best  evidence 
of  that,  find  the  general  statement  is  not  accurate  at  all.  It  is  merely 
for  the  sake  of  getting  it  in,  hoping  somebody  will  read  his  statement 
and  not  rend  the  exhibit. 

Mr.  Rosenthal.  No  ;  it  is  for  the  sake  of  getting  it  in  so  that  who- 
ever reads  the  record  in  connection  with  this  exhibit  will  understand 
the  purpose  of  it,  without  in  every  instance  referring  to  the  exhibit. 
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A.  In  the  majority  of  cases  the  rate  per  ton  per  mile  is  shown  to  be 
greater  from  Lima  than  from  Toledo. 

Mr.  Rosenthal.  I  offer  in  evidence  defendants'  Exhibit  144. 

Mr.  Kellogg.  Have  you  in  this  exhibit  figured  the  short-line  dis- 
tances in  all  cases  from  Lima? 

Witness.  Yes,  sir ;  those  were  the  instructions. 

Q.  That  is,  you  figured  the  rate  by  a  combination  of  the  shortest 
line? — A.  The  very  shortest  that  could  be  found. 

Q.  Have  you  figured  the  number  of  towns  in  this  exhibit  where 
Toledo  has  the  advantage  over  Lima  in  rate  per  ton  per  mile? — 
A.  Have  I  summed  up  where  Toledo  has  the  advantage  and  where 
Lima  has? 

Q.  Yes.     There  are  46  towns  named  on  this  exhibit;  and  have 

you  in  j'our  mind  now  the  number  of  towns  out  of  the  46  where 

Toledo  has  the  advantage  over  Lima  ? — A.  No,  I  have  not,  Mr. 

9894  Rosenthal;  I  did  not  figure  up  the  towns. 

Q.  I  think  an  examination  will  show  that  there  are  34  out  of 
the  46  where  Toledo  has  the  advantage. 

Mr.  Kellogg.  Now,  Mr.  Felton,  as  a  general  thing,  on  short  hauls 
the  rate  per  ton  per  mile  is  higher  than  on  long  hauls  ? 

Witness.  As  a  general  thing.     There  are  exceptions. 

Mr.  Kellogg.  That  is  the  rule,  generally  speaking  ? 

Witness.  Yes,  sir. 

Mr.  Miller.  You  mean  over  the  same  line  ? 

Mr.  Kellogg.  I  mean  over  all  lines. 

Witness.  No  ;  not  as  he  put  the  question  to  me. 

Mr.  Kellogg.  I  mean  as  a  general  proposition  in  making  rates  all 
over  the  country  you  will  find,  generally  speaking,  that  the  rates  are 
lower  per  ton  per  mile  for  the  long  hauls. 

Witness.  That  is  true;  and  that  applies  as  well  on  the  exhibit 
showing  the  rate  per  ton  per  mile  from  Whiting  as  it  does  from 
Toledo." 

Mr.  Kellogg.  Lima  and  Toledo  are  generally  in  the  same  rate 
territory,  aren't  they  ? — A.  Yes ;  quite  generally. 

Q.  What  you  call  a  blanket  rate? — A.  Very  largely;  yes,  sir. 

Q.  And  that  is  true  of  other  commodities  as  well  as  oil? — A.  I  so 
understand.     I  have  not  checked  the  other  rates  up. 

Q.  The  Goverimient  in  these  exhibits  printed  on  pages  158  to  161 

has  instituted  a  cojnparison  between  Whiting,  Pittsburg,  Cleveland, 

and  Toledo  in  fixing  the  rates  per  ton  per  mile  from  those  various 

points.     What,  if  anything,  is  there  that  is  unfair  about  that  method 

of  comparison  ? — A.  In  my  opinion  it  was  unfair  to  omit  Lima, 

9895  for  the  reason  that  Lima  made  shipments  to  the  points  named. 

Q.  And  what  further  factor  is  there  there  that  makes  the 
exhibit  unfair  in  its  relation  to  rate-making  territories  ?  Is  Whiting 
in  a  different  rate-making  territory  than  the  other  points  named  on 
that  exhibit?— A.  That  is  correct. 
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Q.  Please  explain  that  a  little  more  fully.  In  what  rate-making 
territory  is  Whiting?— A.  Whiting  is  in  the  rate-making  territory  of 
Chicago. 

Q.  Is  Chicago,  generally  speaking,  on  a  lower  freight  basis  than 
the  Ohio  points?— A.  Yes;  rates  from  Chicago  have  been  subjected, 
in  the  rate-making  history  of  the  country,  to  a  very  much  more  severe 
pressure  than  the  rates  from  Lima,  Toledo,  Cleveland,  and  points  in 
that  vicinity. 

Q.  Did  the  Chicago  &  Eastern  Illinois  have  anything  to  do  with 
the  low  rate-making  basis  on  Chicago  rates  ? — A.  Yes ;  I  considered 
that  the  Chicago  &  Eastern  Illinois  Railroad  was  a  decided  factor 
in  the  basis  of  rates  that  has  finally  been  built  up  into  western 
Indiana  points ;  and  in  making  rate  checks,  a  low  basis  of  rates  run- 
ning along  through  western  Indiana  would  naturally  have  its  effect 
into  quite  an  eastern  portion,  or  at  all  events  along  into  the  middle 
part  of  the  State  of  Indiana. 

Q.  The  Chicago  &  Eastern  Illinois  was  a  north-and-south  road, 
was  it  not,  from  Chicago  into  southern  Indiana  and  part  of  southern 
Illinois  ? — A.  Yes ;  that  is  true. 

Q.  And  it  was  in  the  early  nineties  a  comparatively  new  road,  was 
it  not  ? — A.  It  was. 

Q.  And  was  it  then  a  part  of  any  system,  or  did  it  stand  by 

9896  itself? — A.  It  stood  absolutely  alone;  a  little  later  on  being 
associated  with  what  is  known  as  the  Chicago  &  Indiana  Coal 

Road,  running  from  La  Crosse,  Indiana,  down  into  Brazil,  but  very 
close  to  the  Indiana  State  line,  they  both  being  consolidated  under  the 
Chicago  &  Eastern  Illinois. 

Q.  Until  it  became  a  part  of  the  Frisco  System,  it  stood  as  an 
individual  road,  did  it  not? — A.  That  is  true. 

Q.  And  about  when  did  it  become  part  of  what  is  known  as  the 
Frisco  system — three  or  four  years  ago? — A.  I  think  it  was  some 
time  in  1904  or  '5 ;  I  am  not  exact  on  that. 

Q.  What  roads  were  its  principal  competitors  with  respect  to  Chi- 
cago traffic  into  southern  and  eastern  Illinois  and  into  Indiana? — A. 
The  Chicago  &  Alton,  running  over  the  western  part  of  Illinois;  the 
Illinois  Central  more  particularly  with  the  central  and  southern  part 
of  Illinois.  In  Indiana  there  was  the  Monon,  the  Louisville,  New 
Albany  &  Chicago,  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
road,  and  the  Pennsylvania  Lines.  The  Pennsylvania  people  had  a 
line  from  Chicago  to  Terre  Haute  through  Logansport. 

Q.  You  were  general  freight  agent  of  the  Chicago  &  Eastern  Illi- 
nois up  to  1897,  were  you  not  ? — A.  I  was  general  freight  agent  from 
November,  1893,  until  May,  1897. 

Q.  And  from  1888  or  1889  to  1893  you  were  assistant  general 
freight  agent  there? — A.  With  the  exception  of  part  of  the  year 
1893  I  was  continuously  in  a  traffic  position  with  the  C.  &  E.  I.  from 
1882  until  1897. 

9897  Q-  So  you  are  entirely  familiar  with  the  history  of  its  rate 
making  from  1882  up  to  1897? — A.  I  am,  and  more  than  any 
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other  man  had  personally  to  do  with  the  making  of  the  rates  on  that 
road. 

Q.  What  is  the  fact  with  respect  to  a  low  basis  of  rates  having  been 
made  by  the  C.  &  E.  I.  with  respect  to  all  kinds  of  commodities  from 
the  eighties  up  to,  say,  1897,  when  you  left? — A.  We  had  in  force  a 
very  low  basis  of  commodity  rates. 

Q.  Why  ? — A.  One  reason  was  that  the  Chicago  &  Eastern  Illinois 
occupied  a  peculiar  position.  It  was  practically  the  dividing  line 
between  the  Central  Freight  Association  territory,  backed  up  by  the 
Trunk  Line  on  the  east,  and  the  Illinois  Freight  Association,  and 
then  the  Western  Trunk  Line  Associations  on  the  west ;  and  for  quite 
a  number  of  years  the  Chicago  &  Eastern  Illinois  was  not  a  member 
of  any  of  those  associations.  We  at  times  permitted  them  to  print 
the  name  of  our  road  on  some  of  their  joint  tariffs,  but  we  were  a 
free  lance.  Being  in  that  position,  we  found  this  condition:  Eates 
between  the  great  jobbing  joints  in  the  East  and  the  West,  that  is, 
east  of  the  Mississippi  River,  are  based  on  a  rate  or  a  system  of  rates 
taking  Chicago  to  New  York  as  100  per  cent ;  rates  to  and  from  other 
points  being  scaled  up  or  down,  110  or  115  per  cent,  98  or  95  per 
cent,  as  may  have  been  agreed  upon  in  the  traffic  meetings.  Now, 
every  point  on  the  Chicago  &  Eastern  Illinois  road  from  Chicago  to 
Terre  Haute,  Indiana,  inclusive,  was  a  100  per  cent  point.  Conse- 
quently, a  rate  on  any  commodity  from  New  York,  Philadelphia, 
Baltimore,  or  any  other  of  the  great  manufacturing  or  jobbing 
9898  points  of  the  East  to  Chicago  immediately  became  the  rate  to 
all  the  C.  &  E.  I.  common  points.  There  are  a  great  many  of 
them.  About  every  25  miles  between  Chicago  and  Terre  Haute  an 
east-and-west  road  or  line  of  some  kind  crosses  the  C.  &  E.  I.  So 
in  self-defence  we  had  to  make  low  rates,  in  order  to  get  any  traffic 
at  all  on  these  principal  commodities  to  these  junction  points,  and 
we  had  to  do  that  to  enable  the  Chicago  jobber  to  sell  a  pound  of 
goods  in  that  territory.  If  Danville  could  get  a  carload  of  sugar  at 
15  cents  from  New  York,  there  was  no  chance  in  the  world  for  a 
Chicago  jobber  to  sell  any  sugar  in  Danville,  when  he  had  to  pay 
15  cents  to  get  it  to  Chicago  and  then  ship  it  from  Chicago  to 
Danville. 

Q.  Unless  he  could  get  an  exceedingly  low  rate  from  Chicago  to 
Danville? — A.  Unless  he  could  get  an  exceedingly  low  rate  from 
Chicago  to  Danville.  Now,  when  I  was  assistant  general  freight 
agent,  having  charge  of  freight  matters  on  the  C.  &  E.  I.  road,  and 
when  I  was  general  freight  agent,  I  had  just  two  great  ambitions. 
One  was  to  build  up  the  traffic  of  the  C.  &  E.  I.  road,  and  the  other 
was  to  take  it  into  or  from  Chicago.  If  I  found  traffic  coming  to 
any  point  on  the  C.  &  E.  I  road  outside  of  Chicago  that  a  Chicago 
jobber  or  manufacturer  could  make,  I  would  see  him,  talk  to  him, 
find  out  what  kind  of  a  rate  would  be  necessary  for  him  to  supply 
the  trade  along  the  C.  &.  E.  I.  road,  then  find  out  what  I  was  earning 
on  that  same  class  of  traffic  coming  to  me  at  any  junction  point,  and 
then  make  a  commodity  rate,  either  openly  or  by  rebate,  or  some  way, 
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from  Chicago  that  would  enable  the  Chicago  jobber  to  take  care  of 
that  freight  along  the  western  line  of  Indiana  and  the  eastern  line 
of  Illinois. 

9899  Q.  That  is  to  say,  the  Chicago  &  Eastern  Illinois  road  was 
a  road  that  was  interested  in  the  building  up  of  traffic  from  Chi- 
cago to  points  on  its  line,  because  by  so  doing,  and  only  by  so  doing, 
would  it  get  the  largest  proportion  of  the  rate  in  connection  with  freight 
shipments  to  those  points;  that  is  true,  is  it  not? — A.  That  is  true; 
and  then  there  was  another  reason ;  we  were  a  Chicago  road.  Along 
in  the  early  eighties  we  were  all  trying  to  build  up  Chicago  trade, 
and  we  did  everything  we  could  to  accomplish  that.  And  then  again, 
if  I  could  get  a  man  in  Chicago  to  make  a  line  of  goods  that  would 
give  him  the  control  of  the  Terre  Haute  market,  I  got  all  of  it,  instead 
of  such  percentage  as  I  might  be  able  to  get  of  competitive  traffic 
coming  from  some  point  east  or  west. 

Q.  That  is  to  say,  under  such  circumstances  you  got  a  hundred 
per  cent  of  the  revenue  instead  of  only  your  pro  rata  share  of  the 
revenue  ? — A.  I  got  a  hundred  per  cent  of  all  the  revenue,  if  I  could 
bring  about  that  state  of  affairs,  instead  of  my  pro  rata  per  cent  of 
perhaps  a  limited  quantity  of  it. 

Q.  And  the  railroad  theory  under  such  circumstances,  as  I  under- 
stand it,  is  that  it  is  better  to  get  a  hundred  per  cent  of  a  low  rate  than 
it  is  to  get  less  than  a  hundred  per  cent  of  a  higher  rate  ? — A.  Well, 
I  did  still  better.  I  got  a  hundred  per  cent  of  a  higher  rate,  because 
I  made  my  commodity  rate  something  higher  than  the  percentage  of 
the  through  rate  from  other  points. 

Q.  So  you  caught  them  going  and  coming? — A.  Tried  to. 

Q.  What  about  a  low  rate  having  been  made  on  shipments  of  oil 
from  Chicago  to  points  on  the  Chicago  &  Eastern  Illinois  for 

9900  the  very  reasons  that  you  have  just  explained? — A.  I  made 
rates  from  Chicago  and  from  Whiting — in  most  cases  I  think 

from  Whiting — because  there  was  nobody  in  Chicago  that  ever  asked 
for  carload  rates  along  that  line,  or  had  business  to  ship.  I  made 
rates,  though,  from  Chicago  and  from  ^Vhiting  to  points  on  the 
C.  &  E.  I.  road,  based  on  the  theory  that  I  have  just  explained. 

Q.  That  is  to  say,  based  upon  the  theorj^  that  it  was  more  profit- 
able for  the  Chicago  &  Eastern  Illinois  to  get  100  per  cent  of  the  busi- 
ness by  making  a  low  rate  from  'Wliiting  than  by  getting  a  portion, 
or  its  division  of  the  traffic  in  cases  wlieie  the  traffic  came  from 
eastern  points? — A.  That  is  true. 

Q.  And  as  I  understand  it,  the  purpose  in  making  that  low  rate, 
then,  was  to  prevent  the  oil  being  shipped  into  that  territory  covered 
by  the  Chicago  &  Eastern  Illinois,  a  north-and-south  road,  from  a 
point  thiit  was  not  upon  the  Chicago  &  Eastern  Illinois? — A.  That 
is  true;  that  is  correct. 

Q.  And  did  you  or  did  you  not  do  the  same  thing  with  other  lines 
of  ti-affic  than  oil  ? — A.  I  did. 

Q.  Was  not  that  the  policy  of  the  road  witli  respect  to  all  com- 
modities handled? — A.  The  policy  of  the  traffic  department  of  the 
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C.  &  E.  I.  road  under  my  jurisdiction  was  to  build  up  Chicago's  trade 
and  the  business  of  the  C.  &  E.  I.  road  together.  We  had  no  inter- 
est in  any  large  manufacturing  town  but  Chicago,  if  we  could  get  the 
goods  in  or  out  of  that  town ;  and  if  I  may  use  the  expression,  we  con- 
stantly played  into  the  hands  of  the  Chicago  jobber  and  the  Chicago 
manufacturer.     By  doing  that,  we  not  only  got  their  freight 

9901  traffic,   but  we  educated  the   people   along  the   line   of  the 
C.  &  E.  I.  road  to  come  into  Chicago  to  buy  their  goods,  and 

then  we  got  their  passenger  business.  What  did  we  care  about 
Toledo,  Cleveland,  or  South  Bend,  or  some  other  point  like  that? 
Chicago  was  our  slogan. 

Q.  Mr.  Felton,  I  direct  your  attention  to  the  exhibit  printed  on  page 
154  of  the  Government's  petition,  which  one  of  its  witnesses  (I  think 
Mr.  Schindler)  testified  was  correct.  Have  you  caused  an  examina- 
tion to  be  made  of  that  exhibit,  with  a  view  of  ascertaining  whether  it 
is  correct  or  ncorrect? — A.  I  have. 

Q.  I  show  you  defendants'  Exhibit  145.  Is  that  a  correction  of 
the  Government's  exhibit  printed  on  page  154  of  the  petition,  the 
corrections  being  shown  in  red  ink? — A.  It  is. 

Mr.  Rosenthal.  I  offer  defendants'  Exhibit  145  in  evidence. 

By  Mr.  Kellogg: 

Q.  Did  you  take  your  distances  from  Chicago  or  "Whiting? — A. 
Whiting. 

Q.  By  what  road  ? — A.  The  Lake  Shore. 

Q.  Did  you  take  the  short  line? — A.  I  took  the  Lake  Shore  road. 

Q.  Well,  did  you  take  the  short  line  in  every  case? — A.  Yes,  sir; 
that  is  the  short  line. 

Q.  Then,  you  did  take  the  short  line  from  Whiting  to  each  one  of 
these  places? — A.  Yes,  sir. 

Q.  Where  did  you  get  your  mileage  from  ? — ^A.  I  took  it  out  of  the 
Official  Guide. 

Q.  Out  of  the  Official  Railway  Guide?— A.  Out  of  the  Official 
Guide.  The  statement  was  prepared  under  my  instructions  to 
take  the  short-line  mileage,  Mr.  Kellogg,  so  they  used  the  Official 
Guide. 

9902  Mr.  Rosenthal.  I  should  like  to  have  you  point  out,  Mr. 
Felton 

Mr.  Ejellogg.  Wait  a  moment.    I  have  not  got  through  asking  yet. 

Mr.  Rosenthal.  All  right.  I  was  going  to  give  you  a  little  more 
fodder.  I  would  like  to  have  you  point  out,  Mr.  Felton,  wherein  the 
Government  made  a  mistake  in  figuring  the  mileage,  in  connection 
with  the  Big  Four,  for  example. 

Witness.  The  only  way  that  I  could  account  for  the  Government's 
figures  was  this:  The  Cincinnati  or  Michigan  division  of  the  Big 
Four  road,  coming  down  from  the  North,  comes  into  Elkhart,  and  in 
a  measure  or  in  a  manner  parallels  the  Lake  Shore  road  for  some  dis- 
tance east,  and  then  crosses  the  Lake  Shore  road  and  goes  on  south,  the 
Big  Four  road  in  that  respect  being  in  no  way  connected  with  busi- 
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ness  between  Chicago  and  Toledo ;  but  because  the  points  of  actual 
or  geographical  contact  between  the  Big  Four  and  the  Lake  Shore  on 
the  eastern  and  western  ends  of  that  little  distance  happened  to  be  less 
mileage  via  the  Big  Four,  why,  it  seems  that  the  man  making  up  this 
statement  for  the  Government  arbitrarily  and  unreasonably  and 
illogically  eliminated  for  that  distance  the  mileage  of  the  Lake  Shore 
and  put  in  the  mileage  of  the  Big  Four. 

Mr.  Rosenthal.  Although  no  traific  is  hauled  over  the  Big  Four 
by  that  route  ? — A.  Absolutely  not  a  pound,  and  the  Big  Four  was  in 
no  way  a  factor. 

Mr.  Rosenthal.  And  the  Big  Four  was  a  north-and-south  road, 
while  the  Lake  Shore,  of  course,  was  an  east-and-west  road  ? 
Witness.  Yes,  sir. 

9903  Q.  Now,  Mr.  Felton,  will  you  look  at  the  Lake  Shore  & 
Michigan  Southern  ? — A.  Yes,  sir. 

(Examining  the  Official  Railway  Guide.) 

Q.  Give  me  the  distance  from  Chicago  to  Goshen,  Indiana,  by  the 
Lake  Shore. 

Mr.  Rosenthal.  This  is  from  Whiting. 

Q.  Well,  from  Chicago  to  Goshen.  I  asked  that  question.  Will 
you  please  give  it  to  me? — A.  It  says  Chicago  to  Goshen,  112  miles. 

Q.  Now,  what  is  the  distance  from  Chicago  to  Whiting?  Seven- 
teen miles,  isn't  it? — A.  About  17  miles. 

Q.  That  would  make  95  miles,  wouldn't  it,  which  is  stated  in  the 
Government  exhibit  ?  Is  not  that  correct  ? — A.  My  explanation  made 
just  now  was  made  in  regard  to  from  Chicago  to  Toledo.  Now,  if 
you  are  going  to  bring  up  something  else,  why,  that  is 

Q.  That  is  one  of  the  towns  in  your  table  which  you  have  cor- 
rected from  95  to  104  miles.  Now,  I  ask  you,  by  the  Lake  Shore  is  it 
not  95  miles  from  '\^1iiting  to  Goshen,  Indiana,  just  exactly  as  the 
Government  states  in  its  exhibit  ? 

(Witness  and  his  assistant  examine  the  Official  Railway  Guide.) 

A.  We  will  have  to  consult  the  data  on  which  this  was  made.  We 
will  do  that  and  give  you  an  answer. 

Mr.  Rosenthal.  We  will  furnish  the  data  on  that. 

Witness.  Yes;  we  will  have  to  get  the  data  on  that. 

Mr.  Rosenthal.  Just  pass  that,  then,  for  the  time  being. 

9904  Witness.  I  think  we  called  on  the  Lake  Shore  for  some  offi- 
cial figures. 

Q.  Now,  wait  a  moment.  That  is  correct,  isn't  it,  in  the  Govern- 
ment exhibit  ? — A.  I  will  have  to  answer  that  the  data  on  which  that 
was  made  is  not  right  now  in  my  possession.  If  you  will  give  me  a 
give  me  a  few  minutes,  we  will  have  it  checked  up. 

Q.  The  Railway  Guide  you  have  got  is  the  standard  railway  guide, 
isn't  it? — A.  The  Official  Railway  Guide  is  a  standard  for  distances. 

Q.  You  have  got  it  before  you,  haven't  you? — A.  I  don't  know 
what  month  this  is  or  what  year. 

Q.  Take  Kendallville,  Waterloo,  Bryan,  Wauseon,  and  Toledo,  all 
of  the  points  which  you  corrected.    Please  look  at  that  guide  and  see 
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if  the  Government  have  got  them  correct. — A.  We  are  having  a  man 
check  them  now;  it  will  take  a  few  minutes. 

Mr.  EoSENTHAL.  Mr.  Kellogg,  while  we  were  in  Washington,  and 
while  Mr.  Boltz  was  on  the  stand,  you  offered  in  evidence  petitioner's 
Exhibits  655  and  656.  I  objected  to  them  at  the  time,  upon  the 
ground  that  no  rate  authorities  Avere  mentioned  upon  either  of  the 
exhibits.  No  tariffs  were  ever  given  us  as  references  in  connection 
with  those  exhibits,  and  you  at  that  time  promised  that  that  would 
be  done. 

Mr.  Kellogg.  Well,  I  supposed  Mr.  Schindler  was  going  to  attend 
to  it,  or  that  somebody  would. 

Mr.  KoSENTHAL.  It  never  has  been  done,  and  these  two  exhibits  un- 
dertake to  cover  several  hundred  points ;  and  unless  the  tariff  author- 
ities are  furnished  us,  we  shall  have  to  move  to  strike  out  those  two 
exhibits. 

9905  Mr.  Kellogg.  We  will  furnish  them. 

Mr.  Rosenthal.  And  in  order  to  preserve  the  record,  I  now 
move  to  strike  out  from  this  record  petitioner's  Exhibits  655  and  656, 
upon  the  ground  that  there  are  no  tariff  references  that  are  furnished 
in  connection  therewith. 

Mr.  Kellogg.  We  will  furnish  them  to-day. 

Mr.  Rosenthal.  And  I  want  to  say  that  it  will  not  do,  simply  to 
dump  in  a  carload  of  tariffs  on  those  several  hundred' towns  at  this 
stage. 

Mr.  Kellogg.  Have  you  looked  up  Exhibit  145? 

WiTXESS.  I  have  a  clerk  looking  it  up  now. 

Mr.  Kellogg.  Have  you  the  data  on  which  that  statement  was  pre- 
pared ? 

Witness.  He  has  the  Official  Guide. 

Mr.  LowNDE.  In  the  guide  we  have  now  we  figured  104  miles.  We 
do  not  know  what  the  date  of  the  Guide  is.  It  looks  like  a  rather 
old  one. 

Witness.  Will  you  kindly  let  that  go  until  after  recess?  The 
envelope  upon  which  that  was  prepared  is  over  in  Mr.  Martyn's 
office.     Let  it  go  until  afternoon. 

(Map  marked  defendant's  Exhibit  122-A.) 

Mr.  Rosenthal.  This  is  a  map  which  I  forgot  to  put  in  the  other 
day,  in  connection  with  that  Olean  water  route.  I  want  to  put  it  in 
now. 

By  Mr.  Rosenthal: 

Q.  Mr.  Felton,  I  show  you  defendants'  Exhibit  122-A.     Is  that 

a  map  that  you  have  caused  to  be  prepared  showing  the  water  route 

from  New  York  Harbor  to  Burlington,  Vermont? — A.  Yes,  sir. 

9906  Q.  Is  the  Hudson  River  navigation  there  connected  with 
Lake  Champlain  by  canal? — A.  It  is. 

Q.  What  canal? — A.  By  the  Champlain,  Delaware  and  Hudson 
Canal. 

Q.  Is  that  shown  on  the  map  ? — A.  That  is  shown  on  the  map,  as 
paralleling  the  Hudson  River  from  Waterford  to  Fort  Edward,  and 
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then  the  canal  going  on  direct  to  the  connection  with  Lake  Cham- 
plain. 

Mr.  Mahttn.  Crossing  the  Hudson  at  Fort  Edward. 

Q.  So  that  you  have  a  direct  water  route  from  New  York  to  Bur- 
lington, as  shown  on  that  map  ? — A.  That  is  correct. 

Q.  And  the  water  route  from  New  York  to  New  London,  and  the 
rail  route  from  New  London  to  Burlington,  as  heretofore  testified  ?— 
A.  Yes,  sir.  I  would  like  to  say  in  this  connection,  as  shown  on  the 
map,  thiit  Vergennes,  Vermont,  also  received  freight  from  New  York 
Harbor  via  canal,  by  boat,  direct  to  Vergennes. 

Mr.  EosENTHAL.  I  offer  defendants'  Exhibit  122-A  in  evidence. 

Q.  Now,  Mr.  Felton,  I  want  to  direct  your  attention  to  the  Parkers- 
burg-Marietta  situation,  referred  to  in  the  petition  on  page  148  and 
in  Government  Exhibit  586.  The  contention  is  made  by  the  Govern- 
ment that  Parkersburg,  where  there  was  a  Standard  refinery,  had  a 
discriminatory  rate  as  against  Marietta,  where  there  was  a  refinery 
or  where  there  were  refineries  that  did  not  belong  to  the  Standard; 
and  with  respect  to  most  of  the  points  selected  by  the  Government, 
as  shown  on  page  148,  the  difference  in  rate  was  3-^  cents  a  hundred; 
with  respect  to  Savannah  9  cents  a  hundred,  and  Charleston 

9907  13  cents  a  hundred;  the  points  selected  there  by  the  Govern- 
ment being  all  southern  points.    Will  you  please  explain  how 

Parkersburg  reached  the  South — ^by  what  rail  connections? — A. 
Almost  all  of  the  business  shipped  from  Parkersburg  into  the  South 
went  via  Lexington,  Kentucky. 

Q.  And  at  Lexington  connected  with  the  various  southern  roads  ? — 
A.  With  the  Cincinnati,  New  Orleans  and  Texas  Pacific,  and  then 
down  through  the  South,  which  gave  Lexington  access  to  about  all 
the  South. 

Q.  Wliat  is  the  rail  connection  between  Parkersburg,  West  Vir- 
ginia, and  Lexington,  Kentucky? — A.  The  B.  and  O.  Eailroad  to 
Huntington,  as  I  recall  the  connection,  and  then  the  Chesapeake  and 
Ohio. 

Q.  Huntington  is  on  the  south  side  of  the  Ohio  Eiver,  is  it  not? — 
A.  Yes,  sir. 

Q.  Both  Parkersburg  and  Lexington  are  south  of  the  Ohio  River, 
are  they  not  ? — A.  That  is  true. 

Q.  So  that  there  is  no  occasion  for  the  traffic,  in  moving  between 
those  two  points,  to  cross  the  Ohio  River  ? — A.  That  is  true. 

Q.  Marietta  is  north  of  the  Ohio  River,  is  it  not,  about  14  miles 
north  of  Parkersburg? — A.  That  is  correct. 

Q.  In  the  State  of  Ohio? — A.  Yes,  sir. 

Q.  Is  there  any  direct  rail  connection  between  Marietta  and  Lex- 
ington?— A.  Not  direct,  unless  you  would  go  from  Marietta  to 
Parkersburg  and  thence  to  Lexington,  or  from  Marietta  to  Cincinnati 
and  then  down  to  Lexington.  Of  course  there  were  ways  to  get 
there,  but  they  were  circuitous  and  not  direct. 

9908  Q.  And  not  routes  upon  which  any  rates  had  ever  been  made 
or  attempted  to  be  made  ? — A.  Not  so  far  as  oil  is  concerned. 
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Q.  So  that  Marietta  traffic,  in  order  to  reach  Lexington,  would 
have  to  go  either  via  Parkersburg  or  via  Cincinnati? — A.  No;  not 
necessarily,  but  I  should  say,  from  my  knowledge  of  the  geographv 
there,  that  those  would  be  the  only  practical  routes. 

Q.  The  only  feasible  routes? — A.  The  only  feasible  routes. 

Q.  Wuit  was  the  rate  from  Parkersburg  to  Lexington? — A.  Yv'e 
are  talking  of  southern  business? 

Q.  Yes. — A.  The  rate  from  Parkersburg  to  Lexington,  on  traiiic 
destined  south,  was  9  cents  per  100  pounds. 

Q.  And  what  was  the  rate  from  Marietta  to  Cincinnati? — A.  Kiir.- 
cents  per  100  pounds — the  same  as  the  rate  from  Parkersburg  fo 
Lexington. 

Mr.  KJELLOGG.  What  is  that? 

Witness.  Nine  cents  per  100  pounds — the  same  as  the  rate  fro;,i 
Parkersburg  to  Lexington.  Yesterday  I  said  12,  thinking  of  Louis- 
ville.    I  will  correct  that  later. 

Q.  So  that  the  rate  from  Parkersburg  to  Lexington  of  9  cents  wa-: 
the  same  as  the  rate  from  Marietta  to  Cincinnati,  namely,  9  cents.  - 
A.  That  is  true. 

Mr.  Kellogg.  That  is  on  oil,  you  are  talking  about  ? 
Witness.  I  am  talking  about  oil;  yes,  sir. 

9909  Q.  Now,  from  Cincinnati  south,  what  was  the  rate  compaied 
with  Lexington,  from  Lexington  south? — A.  Three  or  3^  ceits 

higher ;  I  do  not  recall. 

Q.  And  was  Cincinnati  also  3  or  3^  cents  higher  than  Louisville 
on  business  going  into  the  South  ? — A.  That  is  correct. 

Q.  Lexington  taking  Louisville  rates  ? — A.  Yes,  sir. 

Q.  So  that  this  difference  that  the  Government  has  figured  out 
here,  of  3J  cents,  between  the  Marietta-Parkersburg  rate  arose  !'>y 
reason  of  the  fact  that  Cincinnati  took  a  3^  cent  higher  rate  than 
Lexington  and  Louisville,  points  south? — A.  That  is  correct .  A 
little  different  combination  on  some  points  could  be  made  via  Loui- 
ville  at  a  half  cent  per  100  pounds  less  than  via  Cincinnati.  I  h:!v<' 
not  all  that  complicated  system  of  rates  in  my  head. 

Q.  The  Government,  in  figuring  out  a  difference  of  13  cents  in 
the  Marietta-Charleston  rate  as  compared  with  the  Parkersbuia- 
Charleston  rate,  and  of  9  cents  difference  between  the  Mariettn- 
Savannah  rate,  and  the  Parkersburg-Savannah  rate,  have  figured 
that  by  way  of  the  Virginia  gateways,  have  they  not? — A.  Yes,  sir. 

Q.  That  is,  they  have  taken  the  rate  from  Parkersburg  to  Kicli- 
mond,  Virginia,  using  that  as  the  gateway,  and  then  figured  the  inte 
from  Richmond  to  Savannah  and  to  Charleston  respectively?— 
A.  That  is  the  way  I  recall  their  exhibit. 

Q.  And  in  that  way  they  have  worked  out  a  difference  in  favor  of 
Parkersburg  of  9  cents  with  respect  to  Savannah  shipments 

9910  and  a  difference  of  13  cents  with  respect  to  Charleston  shiii- 
ments? — A.  Yes,  sir:  I  so  recall  their  figures. 
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Q.  Now,  as  a  matter  of  fact,  during  the  years  1903,  1904,  and  1905, 
did  the  Standard  Oil  Company  ship  any  oil  into  the  South  from 
Parkersburg  by  way  of  the  Virginia  gateways? — A.  No,  sir. 

Q.  So,  whatever  the  rate  may  have  been  on  that  combination  which 
the  Government  has  worked  out  to  Savannah  and  to  Charleston,  it 
was  a  rate  that  was  not  used  by  the  Standard  Oil  Company  during 
those  years  of  1903,  1904,  and  1905?— A.  That  is  correct.  During 
1903,  1904,  and  1905  Parkersburg  shipped  no  oil  into  the  South  via 
the  "Virginia  cities. 

Q.  Both  Savannah  and  Charleston  are  water  points,  are  they 
not  ? — A.  They  are. 

Q.  And,  as  a  matter  of  fact,  are  largely  supplied  from  Bayonne, 
are  they  not,  by  water  route? — A.  That  is  true. 

Q.  I  think  it  has  already  been  testified  to  in  this  case  by  Mr. 
Schindler  that  the  local  rate  from  Marietta  to  Parkersburg  was  5 
cents? — A.  I  remember  that  he  so  testified  at  Washington. 

Q.  And  that  is  the  fact,  is  it  not? — A.  We  have  a  tariff  somewhere 
showing  that  rate. 

Q.  So  that  the  Marietta  refiner,  even  had  he  used  the  Richmond 
gateway,  by  paying  the  5-cent  rate  to  Parkersburg  and  then  the  Par- 
kersburg-Savannah  and  Charleston  rate  via  Richmond,  would  have 
gotten  a  rate  within  5  cents  of  what  Parkersburg  got  instead  of  9 
and  13  cents,  respectively? — A.  Yes,  sir. 

Q.  And,  as  I  understand  it,  it  is  a  very  recent  ruling  of  the 
9911  Interstate  Commerce  Commission  which  provides  that  where 
there  is  a  through  rate  the  shipper  must  use  the  through  rate 
rather  than  the  sum  of  the  locals  even  if  the  sum  of  the  locals  is  lower 
than  the  through  rate. — A.  The  Hepburn  bill  practically  established 
the  theory  of  a  through  rate. 

Q.  And  prior  to  that  time,  where  the  sum  of  the  locals  made  a 
lower  rate,  it  was,  as  I  understood  you  the  other  day,  the  universal 
practice  to  use  the  sum  of  the  locals? — A.  Yes,  sir. 

Q.  Instead  of  the  through  rate? — A.  If  they  were  less. 

Q.  If  they  were  less.  So,  what  the  Government  has  done  here  is  to 
figure  out  a  paper  rate  which  no  practical  shipper  ever  would  have 
used? — A.  So  it  seems. 

Q.  And  for  some  reason  or  other  they  have  omitted  to  figure  what 
the  rate  would  have  been  if  the  5  cent  local  had  been  used  from  Mari- 
etta to  Parkersburg? — A.  They  entirely  eliminated  that  local  rate 
from  their  computation. 

(Paper  marked  "  Defendants'  Exhibit  146  "  for  identification.) 

Q.  Have  you  examined  and  caused  to  be  analyzed  petitioner's  Ex- 
hibit 586?— A.  I  have. 

Q.  Showing  table  of  rates  on  petroleum,  effective  1904,  to  southern 
points? — A.  Yes,  sir. 

Q.  From  Evansville,  Louisville,  Cincinnati,  Whiting,  Toledo,  Pitts- 
burg, Parkersburg,  Marietta,  and  one  or  two  other  points.  Now, 
directing  your  attention  to  defendants'  Exhibit  146  for  identification, 
.and  page  2  thereof,  being  so  much  of  it  as  relates  to  the  rates  from 
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Parkersburg,    West    Virginia,   to    four   southern   points,   have   you 

checked  up  the  Government  exhibit  with  a  view  of  ascertaining 

9912     whether  the  rates  named  by  them  on  their  exhibit  586  covering 

those  four  southern  points  are  accurate  or  otherwise? — A.  I 

have. 

Q.  And  with  what  result? — A.  I  have  found  errors  to  the  four 
points. 

Q.  Are  those  indicated  in  red  print  on  defendants'  Exhibit  146  for 
identification? — A.  Yes,  sir. 

Q.  That  is,  your  red-ink  figures  show  the  rate  error  that  the  Gov- 
ernment made  in  making  up  its  Exhibit  586  in  connection  with  those 
four  points? — A.  They  do. 

Q.  As  a  matter  of  fact,  the  rates  from  Parkersburg  and  Marietta 
to  those  four  points  where  the  Government  made  the  mistake,  are 
exactly  alike,  are  they  not? — A.  Yes,  sir;  exactly  like. 

Q.  Have  you  caused  to  be  prepared  a  table  showing  correctly  the 
rates  from  Parkersburg,  West  Virginia,  and  Marietta,  Ohio,  to  a 
number  of  towns  in  Illinois,  Ohio,  Michigan,  Indiana,  and  other 
States? — A.  Yes.  Those  towns  are  what  you  might  call  basing 
points  or  representative  points. 

Q.  That  is,  on  defendants'  Exhibit  147,  the  towns  which  you  have 
selected  as  showing  the  rates  from  Parkersburg  and  Marietta  are 
what  are  regarded,  in  so  far  as  freight  traffic  is  concerned,  as  repre- 
sentative basing  points? — A.  Yes,  sir.  Not  particularly  basing 
points,  but  representative  points. 

Q.  As  representative  points.  Defendants'  Exhibit  147  shows,  does 
it  not,  that  Marietta  had  precisely  the  same  rate  as  Parkersburg  to 
each  and  all  of  the  points  named  on  this  exhibit  excepting  Boston, 
Massachusetts? — A.  No,  except  Boston,  Massachusetts,  and  Rich- 
mond, Virginia  ;  all  but  two  points. 
9913  Q.  Now,  with  respect  to  Richmond,  the  Parkersburg  rate 
was  17^  cents  to  Richmond,  and  the  Marietta  rate  was  24 
cents? — A.  Yes,  sir. 

Q.  Being  a  difference  of  6|  cents.  But  as  I  have  already  pointed 
out,  had  the  sum  of  the  locals  been  taken  the  difference  would  have 
been  only  5  cents? — A.  That  is  true. 

Q.  With  respect  to  Boston,  the  Parkersburg-Boston  rate  was  30 
cents  and  the  Marietta,  Ohio,  rate  was  25  cents? — A.  Yes,  sir. 

Q.  And  aside  from  those  two  points  the  rates  to  all  of  the  other 
points  named  on  that  exhibit  are  precisely  the  same,  are  they  not  ? — 
A.  That  is  correct. 

Mr.  Rosenthal.  I  offer  in  evidence  defendants'  Exhibit  147. 

By  Mr.  Kellogg  : 
Q.  Where  does  Parkersburg  ship  most  of  its  oil? — A.  Oh,  that 
depends  on  manufacturing  conditions.     Sometimes  Parkersburg  ships 
very  largely  into  the  South,  and  I  have  known  Parkersburg  to  ship 
very  largely  into  Ohio  and  away  over  into  Indiana. 
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Q.  Your  statement  as  furnished  here  shows  it  ships  very  little  to 
Michigan. — A.  I  am  not  talking  about  Michigan.  I  have  one  Mich- 
igan point  here — Detroit. 

Q.  Generally  speaking,  Parkersburg  ships  most  of  its  oil  to  the 
South,  does  it  not?— A.  No,  I  do  not  think  "generally  speaking" 
would  cover  that. 

Q.  Well,  it  does  frequently  ship  large  amounts  of  oil  to  the 
South? — A.  Parkersburg  ships  some  oil  to  the  South. 

9914  Q.  That  I  knew,  but  it  ships  a  good  deal  more  to  the  South 
than  it  does  to  the  North,  does  it  not? — A.  I  could  not  say 

without  making  inquiries  of  the  Parkersburg  refinery. 

Q.  Does  it  ship  any  to  Boston  ? 

Mr.  Rosenthal.  Or  to  Savannah  or  Charleston? 

Mr.  Kellogg.  You  have  asked  him  that. 

A.  I  do  not  know  as  to  Boston  without  making  inquiries  of  the 
Parkersburg  refinery. 

Q.  You  do  not  think  it  does,  do  you? — A.  I  would  not  care  to 
express  an  opinion  on  that.  You  said  the  other  day  that  I  had  a 
brilliant  imagination.     I  would  rather  not  "  imagine  "  any  more. 

Q.  How  do  you  know  it  does  not  ship  any  to  Charleston? — A.  I 
made  inquiries  of  the  Parkersburg  refinery  as  to  whether  they  had 
shipped  any  oil  through  the  Virginia  gateways  in  the  years  I  men- 
tioned, and  they  answered  me  they  did  not.  So  I  had  specific  infor- 
mation on  that  point. 

Q.  You  did  that  in  order  to  controvert  the  Government  exhibit 
here,  did  you  not? — A.  I  did. 

Q.  Why  didn't  you  find  out  whether  they  shipped  into  these  points 
in  order  to  sustain  this  exhibit  which  you  put  in  ? — A.  I  did  not  con- 
sider that  was  necessary. 

Q.  In  other  words,  you  think  it  did  not  make  any  difference  whether 
Parkersburg  shipped  to  these  points  or  not  ? — A.  I  did  not  make  any 
inquiry  as  to  Boston. 

Q.  Did  you  as  to  these  other  points? — A.  I  did  not  as  to  the  other 
points  either. 

Q.  So  you  don't  know  whether  it  ships  any  oil  to  any  of  these 
points  named  in  defendants'  Exhibit  147? — A.  Not  without 

9915  going  to  the  Parkersburg  refinery  for  the  information. 

Q.  Now,  isn't  it  a  fact  that  Parkersburg  and  Marietta  on 
other  products,  both  to  the  South  and  to  the  North,  take  the  same 
rates? — A.  I  do  not  know. 

Q.  Well,  you  said  it  does  to  the  North. — A.  You  said  "on  other 
products."     I  have  not  investigated  the  tariffs  on  other  traffic. 

Q.  You  say  Cincinnati  is  a  gateway  for  Marietta.  It  is  also  a  gate- 
way for  Parkersburg,  is  it  not  ? — A.  It  could  be ;  yes,  sir. 

Q.  The  same  roads  reach  Marietta  as  reach  Parkersburg? — A.  As 
I  recall  there  is  only  the  B.  &  O.  system  there. 

Q.  It  reaches  both  places? — A.  No;  there  is  another  road  out  of 
Marietta.     The  Pennsylvania  have  a  line  in  there. 
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Q.  But  the  road  that  reaches  Parkersburg  also  reaches  Marietta  ? — 
A.  Yes,  sir. 

Q.  All  the  roads  reaching  Parkersburg  reach  Marietta? 

Mr.  Rosenthal.  Reach  them  how — through  Parkersburg  ? 

Mr.  Kellogg.  I  am  coming  to  that. 

A.  Parkersburg  is  on  the  B.  &  O.  and  the  B.  &  O.  have  a  line  into 
Marietta. 

Mr.  Rosenthal.  You  mean  have  a  line  into  Marietta  how — by 
way  of  Parkersburg? 

Witness.  By  Parkersburg,  across  the  river. 

Mr.  Kellogg.  It  would  have  to  be  on  the  same  road. 

Mr.  Rosenthal.  Not  necessarily — not  by  a  long  shot. 

Mr.  Kellogg.  I  don't  know  how  a  road  could  run  from  Parkers- 
burg to  Marietta  and  not  reach  both  places. 

Mr.  Rosenthal.  The  B.  &  O.  might  reach  Marietta  and 

9916  reach  Parkersburg  without  connecting  the  two  towns.     That  is 
conceivable.     That  frequently  happens.     You  do  not  require 

much  imagination  to  see  that. 

Q.  Now,  Mr.  Felton,  Cincinnati  is  as  much  a  gateway  to  the  South 
for  Parkersburg  as  it  is  for  Marietta,  isn't  it  ? — A.  No ;  I  should  say 
not. 

Q.  Why  not? — A.  Because  Lexington  has  always  been  a  gateway 
on  another  basis  of  rates. 

Q.  Lexington  has  been  a  gateway  on  oil? — A.  On  all  classes  of 
traffic.  The  so-called  Lexington  basis  prevails,  which  means  the 
application  of  the  Louisville  rates,  which,  in  many  cases,  or  in  some 
cases,  are  less  than  Cincinnati. 

Q.  Why  should  not  that  apply  to  Marietta  ?— A.  Why,  if  Marietta 
could  get  to  Lexington  it  would. 

Q.  Why  can  not  Marietta  get  to  Lexington,  if  it  is  on  the  B.  and  O. 
road,  and  only  12  miles  from  Parkersburg  ? 

Mr.  Rosenthal.  It  can  through  Parkersburg. 

A.  It  could  if  it  wanted  to. 

Q.  Then  there  is  no  reason  why  Marietta  should  not  have  the  same 
rates  to  Lexington  as  Parkersburg,  is  there? — A.  So  far  as  I  know 
or  so  far  as  I  can  see  there  is  no  reason  why  Marietta  should  not 
have  had  a  9-cent  rate  to  Lexington,  if  the  roads  wanted  to  make  that 
rate. 

Q.  Yes,  sir.     In  other  words,  you  do  not  know  any  reason  now, 

any  more  than  you  did  when  you  were  before  Mr.  Garfield  explaining 

this  matter,  why  Marietta  should  not  have  the  same  oil  rates  into  the 

South  as  Parkersburg,  do  you?— A.  Not  if  the  Marietta  people 

9917  made  application  for  them  and  went  after  them.     Parkersburg 
people  had  nothing  to  do  with  the  Marietta  situation. 

By  Mr.  Rosenthal: 
Q.  I  show  you  petitioner's  Exhibit  657.     That  purports  to  be  an 
exhibit  showing  the  comparative  rates  on  sixth-class  traffic  and  oil 
in  carloads  from  Chicago,  Illinois,  and  Whiting,  Indiana,  to  various 
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points  in  the  Central  Freight  Association  territory  during  the  year 
1906,  and  was  prepared  by  Mr.  Boltz,  who  testified  concerning  the 
subject-matter  thereof.  Have  you  examined  that  statement  ?— A.  I 
have  looked  it  over. 

Q.  He  shows  that  from  Whiting  and  Chicago  the  oil  rate  was 
lower  than  the  sixth-class  rate  to  a  hundred  different  towns  that  he 
has  selected  in  Central  Freight  Association  territory,  does  he  not?— 
A.  He  does. 

Q.  When  oil  is  classified  it  is  generally  classified  in  fifth  class?— 
A.  That  is  a  proper  expression. 

Q.  And  the  purpose  of  that  exhibit  is,  manifestly,  to  show  that 
with  respect  to  these  hundred  different  towns  oil  got  a  lower  rate- 
not  only  a  lower  rate  than  fifth  class,  but  a  lower  rate  than  sixth 
class. — A.  That  is  the  only  purpose  for  which  this  statement  could 
have  been  made. 

Q.  I  show  you  defendants'  Exhibit  148.  What  is  that?— A.  That 
is  a  table  making  a  comparison  of  sixth-class  rates  and  oil  rates  from 
Toledo,  Ohio,  in  the  same  manner  that  petitioner's  Exhibit  657 
makes  the  comparison  from  Whiting. 

Q.  You  have  taken  120  towns  in  your  exhibit,  have  you  not,  de- 
fendants' Exhibit  148,  and  compared  the  sixth-class  rate  with  the 
oil  rate  from  Toledo,  and  all  of  those  120  towns  are  in  Central  Freight 

Association  territory? — A.  Yes,  sir. 
9918        Q.  And  with  lespect  to  the  oil  rate  from  Toledo  to  those  120 
towns  in  Central  Freight  Association  territory,  what  is  the 
fact  as  to  whether  the  oil  rate  to  those  towns  was  lower  than  sixth 
class? — A.  It  is  lower  than  sixth  class. 

Q.  And  are  the  120  towns  that  you  have  selected  as  fairly  repre- 
sentative towns  in  the  Central  Freight  Association  territory,  in  your 
judgment,  as  the  100  towns  which  Mr.  Boltz  selected  in  comparing 
the  Whiting  rate? — A.  They  are. 

Mr.  Rosenthal.  I  offer  defendants'  Exhibit  148  in  evidence. 

(A  recess  was  here  taken  until  2  o'clock  p.  m.,  at  which  time  the 
direct  examination  of  the  witness  was  resumed  as  follows:) 

Q.  What  has  been  your  position  for  many  years  with  respect  to 
putting  oil  on  a  class  basis  instead  of  a  commodity  basis? — A.  I 
would  always,  since  I  have  had  anything  to  do  with  Standard  Oil 
matters,  have  been  glad  to  have  seen  it  on  a  class  basis. 

Mr.  Kellogg.  I  object  to  that. 

Q.  Did  you  publicly  and  before  certain  Government  officials  take 
that  position,  before  this  suit  was  instituted  and  before  any  publica- 
tion of  any  kind  was  made  by  the  Government  with  respect  to 
Standard  Oil  matters? 

Mr.  Keli^ogg.  That  is  objected  to  as  incompetent  and  immaterial. 

A.  I  did,  before  this  suit  was  instituted;  I  did  before  Commissioner 
Garfield's  report  was  published. 

Q.  When  and  where  ? — A.  I  made  that  statement  before  Mr. 
99]!)     Garfield,  in  the  spring  of  1906.     In  making  the  statement,  I 
said  the  Standard  Oil  Company  Avould  be  glad  to  see  oil  rates 
on  a  fifth-class  basis.     T  made  it  for  the  company. 
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Q.  When  was  that?     April,  1906,  wasn't  it? 

Mr.  Kellogg.  April,  1906?  That  was  in  reply  to  suggestions  in 
his  investigation,  wasn't  it  ? 

A.  I  don't  remember  just  where  it  came  in,  but  I  remember  dis- 
tinctly voluntarily  making  that  statement  to  him. 

Q.  Government's  Exhibit  625  purports  to  be  a  comparison  of  pub- 
lished rates  on  petroleum  and  its  products,  carloads,  to  points  on  the 
Rutland  road,  with  the  Boston  rates.  Have  you  caused  that  state- 
ment to  be  analyzed  with  a  view  of  determining  its  accuracy  and  have 
you  prepared  a  statement  in  that  connection? — A.  I  have. 

Q.  I  show  you  defendants'  Exhibit  131-A.  Is  that  the  statement 
you  have  prepared  in  connection  with  Government  Exhibit  625? — 
A.  It  is. 

Q.  In  this  Government  Exhibit  625,  which  Mr.  Schindler  testified 
represented  the  lowest  combination  of  rates  that  he  could  find  from 
Toledo,  Cleveland,  and  Oil  City  to  points  thereon  named,  one  of  the 
tariffs  that  he  refers  us  to,  from  which  he  obtained  the  rates  in  ques- 
tion, is  joint  freight  tariff  I.  C.  C.  No.  A-1353.  Have  you  examined 
that  tariff  with  a  view  of  showing  whether  a  lower  combination  can 
be  made  than  that  made  by  Mr.  Schindler? — A.  I  would  like  the 
Government  exhibit,  if  you  please,  to  make  this  comparison. 

(The  tariff  was  handed  to  the  witness.) 

Q.  That  tariff  is  the  very  tariff  that  Mr.  Schindler  used 
9920    in  making  up  Government  Exhibit  625,  and  is  referred  to  on 
Government  Exhibit  625  as  his  authority,  as  I  understand  it. 
Is  it? — A.  That  is  correct. 

Q.  Now,  please  answer  my  former  question  ? — A.  I  call  your  atten- 
tion particularly  to  the  rate  quoted  on  petitioner's  Exhibit  625  to 
Bellows  Falls.     It  is  shown  at  44  cents. 

Q.  From  where? — A.  From  Toledo,  in  comparison  with  the  Bos- 
ton rate,  which  is  shown  as  27  cents. 

Q.  From  where? — A.  From  Toledo  to  Bellows  Falls.  In  looking 
at  the  tariff.  Lake  Shore  and  Michigan  Southern  I.  C.  C.  A-1353,  I 
find,  on  pages  9  to  18  inclusive,  an  index  of  the  towns  and  cities  to 
which  rates  are  shown  in  the  body  of  the  tariff.  By  referring  to 
Bellows  Falls  I  find  the  first  index  number,  256.  That  is  the  station 
number,  not  the  page  number. 

Q.  You  are  now  ascertaining  the  rate  from  that  tariff  in  the  way 
that  a  rate  man  ordinarily  would  do  so?— A.  I  am.  By  finding  the 
corresponding  index  number,  256,  I  find  that  Bellows  Falls  is  a  sta- 
tion on  the  Fitchburg  division  of  the  Boston  &  Maine  road,  and 
that  its  rate  basis  is  Boston. 

Q.  What  language  is  there  that  indicates  that  ? — A.  The  tariff,  on 
page  20,  reads  as  follows :  "  Boston  &  Maine."  Then  follows  the 
following  columns :  "  Index,"  "  Station,"  "  Rate,"  "  Rate  basis." 
Opposite  Bellows  Falls  I  find  Index  256,  and  under  the  words  "  Rate 
basis  "  I  find  "  Boston."  Then,  by  referring  to  page  3  of  the  tariff, 
I  find  that  the  rate  from  Toledo  to  Boston  is  27  cents.  Therefore  this 
tariff,  on  which  the  Government  rely  to  make  :i  rate  of  44  cents,  makes 
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:i  rate  of  -27  cents  per  100  pounds  from  Toledo  to  Bellows  Falls  on  oil 

via  the  Boston  &  Maine  Railroad. 
i;!)-Jl        Mr.  Kellogg.  Wliat  rate  does  it  make  by  the  Rutland  ? 
Witness.  I  will  get  to  that. 

Q.  That  is,  with  respect  to  the  first  reference  ? — A.  The  first  refer- 
ence. 

Q.  That  is  the  first  reference  under  Bellows  Falls? — A.  The  first 
1  .'ference  following  Bellows  Falls.     Now,  I  find  another  reference. 

Q.  That  is  Boston  &  Maine  delivery  at  Bellows  Falls?— A.  That 
IS  Fitchburg  division.  Boston  &  Maine,  that  I  have  just  quoted. 

Q.  Go  ahead. — A.  Now,  my  next  reference  number  is  831,  as  an- 
other wav  to  find  a  rate  to  Bellows  Falls,  as  shown  in  this  tariff. 

Q.  From  Toledo  to  Bellows  Falls?— A.  From  Toledo  to  Bellows 
T'^alls.  Following  the  same  procedure  which  I  have  given  before,  I 
find  on  page  23.  and  under  the  same  general  heading  that  I  gave  a 
little  earlier,  that  Index  831  is  opposite  the  words  "  Bellows  Falls, 
Vermont ;"  and  under  the  "  Rate  basis  "  is  shown  Boston.  Therefore, 
the  rate  on  oil  (this  being  an  oil  commodity  tariff)  from  Toledo  to 
Bellows  Falls  Ada  the  Connecticut  River  division  of  the  Boston  & 
Maine  road,  is  27  cents  per  100  pounds.  Pursuing  my  inquiry  further, 
1  find  another  index  number 

Q.  Under  the  head  of  "  Bellows  Falls  "  in  the  index? — A.  Opposite 
Bellows  Falls,  Index  6437.  By  following  that  out  I  find  that  index 
number  6437,  opposite  Bellows  Falls,  on  page  75,  shows  Bellows  Falls, 
Vermont,  as  a  Rutland  Railroad  point,  at  Rutland  rates;  and 
'.1922  referring  to  page  3,  T  find  that  the  Rutland  rate  from  Toledo 
is  44  cents  per  100  pounds.  I  then  call  your  attention  to  a 
special  notice  on  page  4 

Q.  Now,  up  to  that  point,  without  the  special  notice,  the  rate  would 
have  been  44  cents  via  the  Rutland  road  from  Toledo  to  Bellows 
Falls?— A.  That  is  true. 

Q.  And  44  cents  is  the  rate  stated  in  the  Government  exhibit  as 
the  correct  rate  from  Toledo  to  Bellows  Falls  on  the  Rutland? — A. 
Yes,  sir. 

Q.  That,  however,  now  is  modified  by  special  note  in  what  way? 
Call  attention  to  the  special  note. — A.  The  special  note  on  page  4, 
which  is  directly  opposite  the  rates  on  page  3,  and  is  printed  in  large 
type  as  compared  with  the  other  type  on  the  page,  reads  as  follows: 
"  Special  notice.  Particular  attention  is  called  to  the  fact  that  many 
stations  are  reached  by  more  than  one  route,  and  in  some  instances 
the  rates  differ.  In  such  cases  request  shippers  to  designate  route  they 
desire  shipments  to  be  forwarded  by;  if  they  decline  to  do  so,  agent 
must  be  careful  to  forward  it  by  a  route  that  will  give  as  low  rates 
as  any  named,  so  as  to  avoid  claim  for  overcharge." 

Q.  Mr.  Schindler  did  not  testify  that  he  was  giving  the  rates  to 
the  jDoints  named  on  the  Rutland  road  by  a  Rutland  Railroad  deliv- 
ery, but  his  testimony  is  that  he  was  showing  the  lowest  combination 
of  rates  that  could  be  made  to  the  particular  point  mentioned  upon 
the  exhibit.  What  do  you  say  now  as  to  the  correctness  of  the  rate 
which  he  has  given  to  Bellows  Falls,  as  to  whether  or  not  that  is  the 
lowest  rate  by  any  combination  that  could  be  made  to  the  points  named 


PELTON.  1737 

on  the  Eutland  road?— A.  The  very  tariff  which  he  uses  for 

9923  authority  quotes  lower  than  44  cents  from  Toledo  to  Bellows 
Falls  via  the  Boston  &  Maine  Eailroad;  and  it  further  pro- 
vides that  the  44-cent  rate  should  not  be  applied  unless  the  shipper 
specifically  designated  the  route  by  which  the  44-cent  rate  would 
be  made. 

Q.  So  that  while  the  Government,  in  Government  Exhibit  625,  has 
named  44  cents  as  being  the  correct  rate,  yet  in  the  very  tariff  from 
which  they  obtain  that  rate  there  are  two  other  rates  given  of  27  cents 
between  Toledo  and  Bellows  Falls  ? — A.  That  is  true. 

Q.  Both  of  which  precede  the  alleged  44-cent  rate? — A.  Both  of 
which  precede  the  44-cent  rate. 

Q.  And  the  Government  in  naming  a  44-cent  rate  has  omitted  all 
reference  entirely  to  the  special  notice  which  you  find  in  that  tariff  ? — 
A.  I  do  not  know  of  anything  in  Mr.  Schindler's  testimony,  and  I 
do  not  find  anything  on  the  petitioner's  exhibit,  that  makes  any  refer- 
ence to  the  27-cent  rate  as  shown  in  this  tariff. 

Q.  So  that,  as  a  matter  of  fact,  the  Toledo  refiner  would  not  have 
had  the  slightest  difficulty  in  shipping  to  Bellows  Falls  on  a  27-cent 
rate  ? — A.  None  in  the  least. 

Q.  And  it  would  have  been  utterly  inexcusable  for  the  intelligent 
shipper  to  have  shipped  under  a  44-cent  rate  when  there  were  two 
other  combinations  there,  published  in  the  very  tariff  from  which  he 
got  the  44-cent  rate,  giving  him  a  27-cent  rate  ? — A.  That  is  true. 

Mr.  Kellogg.  Now,  that  is  objected  to  as  simply  Mr.  Rosenthal 
stating  his  conclusions  of  what  might  happen  or  could  happen 

9924  or  did  happen,  in  his  mind.     He  has  stated  exactly  what  he 
understands  this  tariff  to  show,  and  I  object  to  these  lectures 

on  the  rate,  as  to  what  somebody  could  have  found  or  should  have 
found. 

Q.  And  not  only  that,  Mr.  Felton;  the  tariff  which  Mr.  Schindler 
refers  to,  and  which  he  used,  gives  Bellows  Falls  in  the  index  in  only 
one  place,  does  it  not  ? — A.  That  was  the  only  place  I  could  find  it. 

Q.  Nov,-,  Bellows  Falk,  Vermont,  appears  on  page  S  of  the  index 
to  stations  in  this  tariff  as  follows,  does  it  not:  "  Bellows  Falls,  Ver- 
mont; 256-831-6437?  '—A.  That  is  correct. 

Q.  Now,  a  rate  man,  in  seeking  to  ascertain  the  rate  from  Toledo 
to  Bellows  FalLs,  in  opening  this  tariff',  the  first  page,  therefore,  that 
would  confront  him  with  respect  to  the  Bellows  Falls  rate  would  be 
page  256,  would  it  not? — A.  Index  number  256;  most  certainly  it 
would. 

Q.  No-s\,  when  you  turn  to  page  2.56,  there  you  get  the  ^T-cent 
rate? — ^A.  That  is  true. 

Q.  And  then  the  next  index  number,  or  page,  as  I  call  it,  after  index 
number  or  page  256  is  831  ? — A.  That  is  true. 

Q.  And  then  when  you  turn  to  that  index  number  or  page  you 
again  find  the  rate  from  Toledo  to  Bellows  Falls  stated  as  27  cents  ? — 
A.  That  is  true. 

Q.  And  when  you  turn  to  index  number  6437,  which  is  the  last 
index  number,  you  find  the  rate  via  the  Eutland  road  from  Toledo  to 
Bellows  Falls  stated  as  being  44  cents ;  but  you  find  reference  to  that 
special  note  which  qualifies  it  in  the  way  that  you  have  explained  ? 
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Mr.  Kellogg.    That  is  objected    to    as    restating  what  he 

9925  has  already  stated. 

A.  I  do  not  want  to  be  technical  about  this,  but  I  would  like 
to  be  very  exact  about  it.  You  do  not  find  the  reference  to  the  special 
note  at  the  time  you  are  reading  the  44-cent  rate. 

Q.  You  do  not  find  the  reference  to  the  special  note  on  index  num- 
ber 6437  ?— A.  No,  sir. 

Q.  Now,  where  do  you  find  that  special  note  ? — A.  You  find  it  very 
clearly  and  prominently  set  forth  on  the  top  of  page  4. 

Q.  Of  this  same  tariff  ? — A.  Of  that  same  tariff. 

Mr.  EosENTHAL.  I  offcr  in  evidence  Joint  Freight  Tariff  I.  C.  C. 
No.  A-1353,  being  the  tariff  referred  to  by  Mr.  Schindler  as  the  basis 
of  his  authority. 

Mr.  Kellogg.  You  do  not  want  that  whole  tariff  printed  in  the 
record,  do  you  ? 

Mr.  EosENTi-iAL.  No ;  if  it  may  be  understood  that  this  offer  makes 
it  a  part  of  the  record  it  need  not  be  printed,  provided  counsel  for 
the  Government  will  agree  that  we  may  use  it  as  though  it  were 
printed. 

Mr.  Kellogg.  Well,  you  may  produce  it  on  any  hearing  in  any 
court  and  use  it  just  as  though  it  was  made  a  part  of  the  record  in  this 
case. 

Mr.  Rosenthal.  Can  we  get  a  duplicate  of  it  ? 

Witness.  I  think  we  can  find  a  copy  of  it.  If  it  is  not  in  our 
records,  we  can  probably  get  it  from  Cleveland.  We  will  ask  the 
Lake  Shore  for  it. 

Mr.  Rosenthal.  If  we  can  not,  we  will  get  the  original. 

Q.  And   the  same  situation   as  exists  in   connection  with 

9926  Bellows  Falls  exists  in  connection  with  Rutland  in  interpret- 
ing that  tariff,  does  it  not?     Look  at  the  tariff  and  see. — A. 

That  same  tariff,  on  page  32,  index  number  2218,  shows  that  Rutland, 
Vermont,  takes  the  Boston  rate  of  27  cents  from  Toledo  on  oil. 

By  Mr.  Kellogg: 

Q.  Now,  Mr.  Felton,  the  rate  shown  on  Government  Exhibit  625 
from  Toledo  to  Bellows  Falls  and  Rutland  and  all  other  places  there, 
by  the  Rutland  Railroad,  was  44  cents,  was  it  not?  I  am  talking  of 
the  rate  by  the  Rutland  Railroad. — A.  I  will  have  to  make  a  general 
answer,  if  you  please,  and  then  I  will  get  specifically  to  the  question. 
You  say  •'  all  the  jDoints."  I  have  not  looked  up  all  of  the  points  on 
the  Rutland  Railroad  shown  in  the  Government  exhibit,  because  I 
knew  we  could  very  easily  make  lower  rates  than  shown  thereon ;  but 
I  do  find  that  via  the  Rutland  Railroad  the  rate  is  44  cents. 

Q.  Now,  that  is  just  as  it  is  stated  in  the  Government  exhibit? 

Mr.  Rosenthal.  Yes;  but  the  Government  exhibit  does  not  call 
attention  to  the  note. 

Q.  But  the  tariff  which  the  Government  exhibit  cites  does  call 
attention  to  it.  Now,  I  will  come  to  that  in  a  moment.  The  Rutland 
Railroad  prior  to  1906  did  not  prorate  on  oil  to  these  places  or  any 
other  place,  did  it? 
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Mr.  EosENTHAL.  I  shall  have  to  object 

Mr.  Kellogg.  It  bears  right  on  this. 

Mr.  Rosenthal.  I  know ;  but  it  is  a  general  cross-examination  on 
the  prorating  situation. 

9927  Mr.  Kellogg.  No  ;  it  bears  right  on  your  exhibit. 

Mr.  Rosenthal.  It  has  not  anything  to  do  with  the  sources 
of  his  information. 

Mr.  Kellogg.  Yes;  it  has. 

Mr.  Rosenthal.  In  that  connection  ? 

Mr.  Rosenthal.  Yes ;   it  has. 

Mr.  Rosenthal.  Not  a  thing  on  earth. 

Mr.  Kellogg.  I  think  it  has. 

Q.  Will  you  please  answer? — A.  Mr.  Rosenthal  came  in  there  be- 
fore I  fully  answered  your  first  question. 

Q.  I  would  like  to  have  you  answer  the  second  one  now. 

Mr.  Rosenthal.  What  was  the  answer  to  the  first  ? 

A.  I  was  going  to  say  that  while  it  named  44  cents  via  the  Rutland, 
there  was  a  declaration  in  the  tariff  that  that  rate  was  to  be  applied 
only  at  the  shipper's  option  to  pay  the  higher  rate  or  to  take  some 
other  delivery. 

Q.  But  if  the  shipper  shipped  it  by  the  Rutland  Railroad  he  had  to 
pay  44  cents,  hadn't  he,  under  that  tariff? — A.  He  had,  with  the 
information  before  him  that  he  could  get  there  cheaper  by  another 
road. 

Q.  To  two  points ;  that  is,  Bellows  Falls  and  Rutland  ? — A.  I  have 
only  investigated  as  to  those  two. 

Q.  Now,  it  is  a  fact  that  prior  to  1906  the  Rutland  Railroad  did  not 
prorate  on  oil  to  these  places  or  any  other,  isn't  it? — A.  There  were 
some  limitations,  but  I  do  not  recall  the  dates  or  periods. 

9928  Q.  About  1906?     I  do  not  mean  the  exact  date,  but  it  was 
after  this  subject  was  agitated. — A.  I  would  not  undertake  tc. 

say  when  the  Rutland  road  prorated  or  did  not,  unless  I  had  their 
records  before  me. 

Q.  You  remember  that  they  put  in  prorating  arrangements  about 
1906? 

Mr.  Rosenthal.  We  have  another  tariff  making  rates  to  those 
points. 

A.  That  is  the  point,  Mr.  Rosenthal.  I  would  not  undertake  to 
answer  the  question,  because  there  were  so  many  different  ways  of 
getting  in  there.  There  might  be  a  rate  by  one  road  and  one  route 
and  not  by  another,  so  I  can  not  give  you  a  specific  answer. 

Q.  I  am  talking  about  the  rate  on  the  Rutland  Railroad  itself.  I 
think  you  understand  me,  don't  you? — A.  No;  I  do  not. 

Q.  Then  I  will  tell  you  that  I  am  talking  about  the  rates  on  the 
Rutland  Railroad.  You  understand  that,  don't  you?— A.  On  the 
Rutland  Railroad? 

Q.  Yes,  sir ;  shipments  by  the  Rutland  Railroad.— A.  Yfhut  has  that 
got  to  do  with  the  rate  from  Toledo  ? 
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Q.  Can't  you  ship  from  Toledo  in  connection  with  the  Rutland 
road? — A.  But  if  there  is  a  tariff  from  Toledo  that  names  a  com- 
modity rate  to  a  point  on  the  Eutland  Railroad,  the  local  qualification 
of  the  Rutland  Railroad  does  not  invalidate  that  tariff ;  not  at  all. 

Q.  But,  Mr.  Felton,  you  said  that  the  rate  to  Bellows  Falls  and 

Rutland  via  the  Rutland  Railroad,  shipped  over  the  Eutland  Rail- 

road,  was  44  cents.     Is  that  correct  or  not  ? — A.  I  say  that  that  tariff 

reads  so  that  the  note  calls  attention  to  the  fact  that  there  is  a  lower 

rate. 

9929  Q.  On  some  other  road  ? — A.  On  some  other  road  to  the  same 
point. 

Q.  Now,  we  understand  that.  Then  I  say  it  was  a  fact  that  prior 
to  about  1906  the  44-cent  rate  applied  on  the  Rutland  Railroad,  over 
that  road,  to  shipments  by  that  road? — A.  Yes;  if  the  shipper  was 
foolish  enough  to  use  a  higher  rate. 

Q.  That  is  what  I  am  getting  at. — A.  There  was  a  27-cent  rate  to 
the  same  point  from  Toledo,  and  what  you  are  trying  to  show  is  that 
there  was  a  high  rate  and  no  low  rate.  I  come  in  and  show  that  there 
was  a  low  rate. 

Q.  If  you  will  answer  my  questions,  I  will  tell  you  what  I  am  try- 
ing to  do  myself. 

Mr.  Rosenthal.  I  think  he  is  answering  your  question. 

Q.  Now,  since  190C  and  at  the  present  time  the  Rutland  Railroad 
applies  the  Boston  rate  to  all  points  on  its  line,  doesn't  it  ? — A.  I  could 
not  say  as  to  all  points  unless  I  saw  the  tariff. 

Q.  Now,  in  making  up  your  table,  131-A,  you  did  not  take  the  rates 
to  Bellows  Falls  and  Rutland  over  the  Rutland  road,  did  you? — A. 
No ;  for  good  reasons.  The  Government  says,  "  the  lowest  combina- 
tion " 

Q.  I  asked  you  if  you  did. 

Mr.  Rosenthal.  Go  ahead  and  tell  your  reasons. 

A.  We  loolved  for  the  lowest  combinations.  Mr.  Schindler's  testi- 
mony must  be  taken  in  connection  with  those  exhibits. 

Q.  Wait  a  moment  now. 

Mr.  Rosenthal.  Go  ahead. 

A.  When  he  put  those  exhibits  in  he  said,  "  These  are  the  lowest 
combinations  I  can  find."     Now,  I  come  along  and  say  that  he 

9930  is  wrong. 

Q.  By  that  road  ? — A.  The  lowest  combinations. 

Q.  Not  at  all? — A.  Wlien  he  gave  his  testimony  he  said  "the 
lowest  combinations  I  can  find,"  and  he  was  wrong,  and  I  have 
shown  that  he  was  wrong. 

Q.  If  you  will  just  keep  your  temper  and  answer  my  questions 

A.  I  am  just  as  cool  as  I  ever  was  in  my  life 

Q. and  quit  pounding  the  desk A.  and  I  havt^  not  lost 

my  temper  a  paiticle. 

Q. quit  pounding  the  desk  and  we  will  get  all  this.     Coming 

back  to  your  exhibit,  I  say  you  did  not  take  the  rate  over  the  Rutland 
road,  but  the  rate  over  the  Boston  &  Maine  and  over  the  Delaware 
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&  Hudson.     Is  that  correct? — A.  I  have  to  say  in  answer  to  that 
that  I  was  looking  for  the  lowest  combinations. 

Q.  Did  you  take  the  rates  over  the  Boston  &  Maine  to  Bellows  Falls 
and  over  the  Delaware  &  Hudson  to  Rutland  ? 

Mr.  EosENTHAL.  He  has  taken  them  all  and  explained  them  all 
from  that  tariff — every  one  of  them. 

Q.  Wait  a  moment.  In  making  your  rate  here  to  Rutland  and 
to  Bellows  Falls,  did  you  take  the  rates  over  the  Boston  &  Maine  and 
the  Delaware  &  Hudson  ? — A.  I  will  have  to  look  at  the  sheet. 

Q.  Look  at  the  sheet  and  then  answer  the  question. — A.  Do  not 
think  I  lose  my  temper  because  I  talk  emphatically  once  in  a 
while 

Q.  Go  ahead. — A.  because  I  do  not.     I  want  to  assure  you  of 

that. 

Q.  Go  ahead. — A.  The  rate  to  Bellows  Falls  which  I  show 

9931  here  is  made  of  a  combination.     This  rate  of  27  cents  is  made 
by  taking  the  C,  H.  &  D.  tariff  to 

Q.  Name  the  railroads. — A.  Mr.  Kellogg,  I  have  had  an  awful  lot 
of  these  things,  and  I  will  have  to  take  a  little  time  to  look  them  up. 
It  is  made  by  taking  the  C,  H.  &  D.  tariff',  and  here  I  have  taken  the 
rate  shown  in  that.  The  only  thing  we  have  used  there  is  that  Lake 
Shore  tariff. 

Mr.  LowKDE.  No;   there  are  two  routes  from  Toledo. 

Q.  How  does  the  C,  H.  &  D.  tariff  read? 

Mr.  LowNDE.  The  C,  H.  &  D.  tariff  does  not  make  any  stipulation. 
It  is  used  in  connection  with  the  Despatch 

Q.  Over  what  roads  do  you  make  these  rates  to  Bellows  Falls  and 
Rutland  ? — A.  Over  the  Boston  &  Maine,  and  the  D.  &  H.  to  Rutland. 

Q.  Now,  in  making  the  rates  here  to  Alburgh,  Burlington,  Shel- 
burne,  Vergennes,  Salisbury,  and  Ferrisburg,  you  used  the  Grand 
Trunk  combination  that  you  testified  to  the  other  day,  did  you? — 
A.  I  used  the  lowest  combinations  I  could  find  to  make  the  points  on 
the  Rutland  Railroad,  regardless  of  route,  just  like  any  shipper 
would  do  to  get  his  goods  there. 

Q.  Wait  a  minute.  You  used  to  those  points  the  Grand  Trunk 
tariff  from  Toledo  which  you  testified  to  the  other  day,  didn't  you  ? — 
A.  Where  that  Grand  Trunk  tariff  is  shown  on  there. 

Q.  Now,  to  which  one  of  those  places  in  that  did  you  use  the  Grand 
Trunk? 

Mr.  Rosenthal.  Isn't  it  all  shown  on  the  exhibit  ? 

A.  The  Grand  Trunk  tariff  is  used  directly  to  Alburgh  and  Bur- 
lington, and  is  used  in  connection  with  Rutland  Railroad 

9932  local  rates  to  some  basing  point  on  the  Rutland  road,  to  Shel- 
burne,  Vergennes,  and  Ferrisburg. 

Q.  Yes ;  and  if  that  Grand  Trunk  tariff  should  be  held  not  to  apply, 
then  your  statement  is  wrong,  isn't  it? — A.  I  will  cross  that  when  I 
reach  it.  That  Grand  Trunk  tariff  is  filed  with  the  Interstate  Com- 
merce Commission  and  does  apply. 
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Q.  Mr.  Schindler  gave  the  correct  rates  to  those  places  unless  that 
Grand  Trunk  tariff  applies,  didn't  he  ? 

Mr.  Rosenthal.  We  do  not  know  that.  That  is  the  one  that  we 
have  investigated. 

A.  Not  in  connection  with  his  specific  declaration  that  he  had  used 
the  lowest  combinations. 

Q.  I  am  not  talking  about  Bellows  Falls  and  Rutland,  but  about 
four  of  five  other  places  there  that  I  have  just  named  to  you.  A.  I 
could  not  answer  that  question  without  checking  them  all  up. 

Q.  You  don't  know  that  he  has  not?— A.  I  will  say  that  I  have 
used,  to  some  of  those  places,  that  Grand  Trunk  tariff. 

Q.  Yes,  that  is  what  I  thought.— A.  Yes,  sir ;  it  is  a  good  tariff. 

By  Mr.  Rosenthal  : 
Q.  And  those  places  you  show  on  the  face  of  the  exhibit  ? — A.  Yes, 
sir. 

Q.  By  specific  reference  to  that  tariff? — A.  By  specific  reference 

to  the  Special  Commodity  Tariff'  filed  with  the  Interstate  Commerce 

Commission,  issued  for  the  express  and  sole  purpose  of  making 

9933  rates  on  oil  from  Toledo  to  points  in  New  England. 

Q.  Mr.  Felton,  many  years  of  your  practical  railroad  ex- 
perience were  in  and  around  Chicago,  as  I  understand  you  have  here- 
tofore testified,  so  that  you  are  entirely  familiar  with  the  early  freight 
situation  in  Chicago,  are  you  ? — A.  Yes,  sir. 

Q.  Are  you  familiar,  as  a  matter  of  personal  knowledge,  with  the 
growth  and  development  of  the  Chicago  switching  district  ? — A.  I  am. 

Q.  Originally,  how  were  freight  rates  made — from  Chicago 
proper? — A.  Well,  originally,  there  only  was  a  Chicago  proper,  and 
the  rates  were  made  to  and  from  Chicago. 

Q.  And  as  time  went  along,  how  was  that  changed? — A.  As  Chi- 
cago grew,  the  population  extended  its  areas.  Manufactories  and 
industries  of  various  kinds  sprang  up  on  its  outskirts,  and  as  the 
growth  went  on,  so-called  belt  or  terminal  railroads  were  built,  not 
only  for  the  purpose  of  more  advantageously  and  more  economically 
reaching  those  industries,  but  of  affording  opportunities  for  the  con- 
struction and  the  erection  of  others. 

Q.  That  is,  thc^e  grew  up  around  Chicago  a  great  many  little  in- 
dustrial towns  that  were  connected  by  these  belt  line  railroads? — A. 
That  is  true. 

Q.  And  was  that  encouraged  by  the  railroad  companies,  and  if  so, 
why  ? — A.  That  was  a  normal  condition.  I  will  not  say  that  it  was 
forced  upon  the  railroads.  It  was  a  condition  that  they  very  wil- 
lingly accepted,  because  it  brought  into  Chicago  a  vast  amount  of 
traffic.  It  added  to  •  Chicago's  commercial  importance  and  to 
its  manufacturing  importance.     Originally  Chicago  was  not 

9934  expected  to  be  very  much  of  a  manufacturing  centre.    Away 
back  in  the  old  days  it  was  largely  a  grain  and  live  stock  mar- 
ket; but  tliese  factories  kept  coming  in,  and  the  railroads  continued 
to  afford  facilities — built  belt  roads  or  encouraged  belt  roads — until 
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finally,  as  you  say,  a  great  circle  of  manufacturing  towns  sprang  up 
on  the  outskirts  of  Chicago. 

Q.  The  manufacturer  in  that  way  getting  cheaper  manufacturing 
facilities? — A.  The  manufacturer  obtained  his  land,  of  couise,  very 
much  cheaper  at  these  outlying  towns  and  junctions  than  he  could 
within  the  city.  In  fact,  he  could  not  get  the  land  within  the  city. 
The  railroads  were  saved  the  haul  from  the  junction  point  where  the 
factory  was  located  on  their  own  road — they  were  saved  the  haul  into 
Chicago  over  their  congested  terminals,  and  the  manufacturer  was 
able  to  locate  with  less  expense,  and  so  it  became  a  matter  of  mutual 
convenience  and  benefit. 

Q.  And  the  manufacturer,  locating  in  these  industrial  towns  lying 
around  Chicago,  therefore  not  only  got  the  benefit  of  cheaper  sites, 
but  he  also  got  the  benefit  of  the  competition  in  connection  with 
freight  rates  due  to  the  vast  number  of  competing  railroads  that  cen- 
tered at  Chicago  ? — A.  That  is  a  correct  statement. 

Q.  Do  you  remember  one  of  the  first  belt-line  roads  that  was  con- 
structed around  Chicago? — A.  One  of  the  earliest  that  I  recall  was 
a  road  that  at  that  time  bore  the  name  of  Calumet  &  Rock  Island, 
afterward  changed  to  the  Chicago  &  Calumet  Terminal,  as  I  recall 
it,  and  now  the  Chicago  Terminal  Transfer  Railroad.  I  think  I 
have  those  names  right. 

Q.  Can  you  describe  generally  the  route  followed  by  the 

9935     Chicago  Terminal  or  the  belt-line  road? — A.  It  was  added  to 

from  time  to  time  and  year  to  year  as  manufactories  grew  and 

new  ones  were  encouraged  until  to-day,  as  I  recall  it,  or  during  the 

period  of  1903  and  '4,  it  extended  from  Mayf air  on  the  northwest 

Mr.  Miller.  The  junction  of  the  Chicago  &  Northwestern  and  the 
Chicago,  Milwaukee  &  St.  Paul  ? 

Witness.  The  junction  of  the  Chicago  &  Northwestern,  and  ex- 
tended all  the  way  around  the  city  of  Chicago,  crossing  the  Indiana 
State  line  and  going  back  into  East  Chicago — no ;  all  the  way  around 
Chicago  and  going  over  the  Indiana  State  line  to  Whiting ;  tapping 
almost  every  north-and-south  and  east-and-west  railroad  in  its  course ; 
that  is,  forming  junction  points  with  such  railroads. 

Mr.  Miller.  Does  it  run  from  Whiting  thence  further  and  up  to 
South  Chicago? 

Witness.  Yes ;  it  goes  through  South  Chicago. 

Mr.  Miller.  To  the  city  of  Chicago? 

Witness.  In  order  to  get  out  of  South  Chicago,  Illinois,  via  the 
Chicago  Terminal  Transfer,  you  have  to  go  into  Indiana  and  come 
back  into  Illinois. 

Mr.  Miller.  Does  it  go  around  through  Whiting? 

Witness.  Yes. 

Mr.  Miller.  And  then  back  into  Illinois? 

Witness.  Yes,  sir. 

Mr.  Miller.  The  terminus  of  the  south  end  of  it  is  South  Chicago 
in  the  city  and  the  north  end  of  it  is  at  Mayf  air? 

A.  That  is  correct;  yes,  sir. 
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Q.  I  show  you  defendants'  Exhibit  149.     Please  state  what  that 
is.— A.  Defendants'  Exhibit  149  is  a  list  of  railroads  with 

9936  which  the  Chicago  Terminal  Transfer  Kailroad  connects  and 
the  junction  points.     It  also  shows  on  the  second  sheet  a  map 

of  the  Chicago  Terminal  Transfer  Railroad,  which  shows  that  the 
statement  I  have  previously  made  in  that  connection  is  correct. 

Q.  It  gives  there  a  list  of  the  towns,  their  locations,  and  also  has 
attached  to  it  a  map  of  the  Chicaaro  Terminal  Transfer  line,  has  it 
not? — A.  Yes,  sir  . 

Mr.  Rosenthal.  I  offer  in  evidence  defendants'  Exhibit  149. 

Q.  Now,  Mr.  Felton,  what  do  you  mean  by  the  Chicago  switching 
district  ? — A.  The  Chicago  switching  district  embraced  the  points  to 
and  from  which  Chicago  rates  applied,  and  the  district  embracing  the 
points  from  which  almost  all  of  the  Chicago  railroads  were  willing 
to  absorb  switching  charges  of  the  belt  or  other  railroads  where  it 
was  necessary  in  order  to  apply  Chicago  rates  to  or  from  manufac- 
tories or  industries  of  all  kinds  located  within  that  district. 

Q.  And  in  a  general  way  the  Chicago  switching  district  comprises 
these  points  named  on  defendants'  Exhibit  149,  and  as  shown  on  the 
map  attached  to  that  exhibit? — A.  That  is  true. 

Q.  Does  the  Belt  Line  also  connect  with  the  Cleveland,  Cincinnati, 
Chicago  &  St.  Louis  Raihvay.  known  as  the  Big  Four  route? — A. 
No,  sir ;  it  does  not. 

Q.  How  does  the  Big  Fcur  get  into  Chicago? — .\.  The  Big  Four 
gets  into  Chicago  over  the  Illinois  Central  from  Kankakee. 

Q.  And  the  Illinois  Central,  then,  and  the  Big  Four,  by  coming 
over  that  route,  connect  with  the  Belt  Line  at  Riverdale,  do  they 
not  ? — A.  That  is  one  of  a  mimber  of  points ;  yes,  sir. 

9937  Q.  How  far  east  do  the  Chicago  city  limits  extend? — A. 
Right  up  to  the  Illinois-Indiana  State  line. 

Q.  "V\Tiiting,  where  the  Standard  Oil  refinery  is  located,  is  how  far 
east  of  that  Illinois-Indiana  State  line? — A.  About  one  and  one-half 
miles. 

Q.  And  about  one  and  a  half  miles  from  the  eastern  limits  of  the 
city  of  Chicago,  is  it  not  ? — A.  That  is  correct. 

Q.  Is  Whiting  and  has  it  been  for  the  past  twenty -five  years  in  the 
the  Chicago  switching  district  ? — A.  I  am  not  certain  as  to  the  num- 
ber of  years,  but  Wliiting  has  always  been,  in  my  railroad  experience, 
considered  within  the  Chicago  switching  district. 

Answer.  I  am  not  certain  as  to  the  number  of  years,  but  Whiting 
has  always  been,  in  my  railroad  experience,  considered  Avithin  the 
Chicago  switching  district. 

Q.  The  refinery  at  Whiting,  on  the  record  in  this  case,  was  com- 
pleted about  1891.  I  think  the  record  shows  that  the  first  shipments 
were  made  about  December,  1890.  During  all  of  the  time  since 
December,  1890,  and  for  some  time  before,  has  Whiting  been  within 
the  Chicago  switching  district? — A.  It  has. 

Q.  Speaking  of  the  Chicago  switching  district,  have  you  a  map  of 
that  district  ? — A.  I  have. 

Q.  Is  it  found  in  defendants'  Exhibit  150  ? — A.  It  is. 

Q.  That  is  a  sheet  issued  by  the  Chicago  &  Northwestern  Rail- 
way Company  in  1902,  is  it  not? — A.  Yes,  sir.    This  is  offered  to  show 


PELTON.  1745 

that  there  was  a  distinct  area  known  to  the  railroads  as  the  switching 
district. 

Q.  As  the  Chicago  switching  district  ? — A.  As  the  Chicago  switch- 
ing district. 

Q.  And  that  is  shown  on  page  3  of  defendants'  Exhibit  150,  is  it? — 
A.  That  is  true. 

9938  Q.  And  is  Whiting  shown  to  be  within  that  switching  dis- 
trict?—A.  It  is. 

Q.  There  are  certain  wavy  lines  out  there  to  one  side  on  that  map 
that  represents  the  lake,  do  they  not? — A.  Yes,  sir. 

Q.  Then  you  show  Whiting  and  South  Chicago  on  the  south,  and 
Rogers  Park  up  on  the  north,  the  names  extending  out  into  these 
wavy  lines? — A.  Yes,  sir. 

Q.  Whiting  there  is  right  at  the  lower  right-hand  corner  of  that 
map  ? — A.  Not  exactly  at  the  lower,  but  in  the  right-hand  corner. 

Mr.  Rosenthal.  I  offer  in  evidence  defendants'  Exhibit  150. 

Witness.  I  would  like  to  say  in  connection  with  that  exhibit  that 
I  offer  the  Chicago  &  Northwestern  document  on  that  subject  because 
I  was  unable  to  find  a  map  that  showed  the  district  quite  so  well  as 
that  on  any  other  of  the  southern  roads.  I  was  informed  that  they 
had  such  documents,  but  I  could  not  seem  to  find  one,  so  I  accepted 
that. 

Q.  And  that  correctly  represents  it? — A.  Yes,  sir. 

Q.  I  also  show  you  defendants'  Exhibit  151,  being  a  tariff  of  the 
C,  B.  &  Q.  Will  you  explain  briefly  what  that  is? — A.  This  is  a 
printed  eight-page  tariff  of  the  Chicago,  Burlington  &  Quincy  Rail- 
road Company,  issued  on  August  15,  1893,  Tariff  No.  G.  F.  O.  6236, 
giving  "  Instructions  regarding  the  absorption  of  switching  charges 
at  Chicago." 

Q.  Does  it  contain  a  list  of  manufacturing  institutions  within  the 
Chicago  switching  district,  in  which  were  applied  Chicago 

9939  switching  rates  ? — ^A.  It  contains  a  large  list  of  such  concerns ; 
yes,  sir. 

Q.  Naming  them  ? — A.  Naming  them. 

Q.  And  among  others  the  Standard  Oil  Company? — A.  It  gives 
the  name  of  the  firm,  the  location,  as  to  street  or  some  city  location. 
It  gives  the  railroad  on  which  the  industry  is  located,  the  business 
in  which  the  industry  is  concerned,  and  the  amoimt  of  switching 
charges  per  car  that  will  be  absorbed  by  the  Chicago,  Burlington  & 
Quincy  RaUroad  Company. 

Q.  Do  you  know  about  the  time  when  the  Chicago  railroads  began 
issuing  application  sheets  applying  Chicago  rates  by  printed  appli- 
cation sheets  to  Whiting  and  these  other  industrial  points  named  ?^A. 
The  question  of  absorbing  Chicago  switching — I  will  have  to  answer 
that  a  little  in  a  general  way. 

Mr.  Kmul.ogg.  Now,  wait  a  minute.  Have  you  a  tariff  for  that, 
or  an  application  sheet  that  you  are  testifying  from  ? 

Mr.  Rosenthal.  Oh,  no. 
32555— VOL  14—08 11 


1746  PELTON. 

Witness.  It  was  my  idea,  Mr.  Kellogg,  first  to  testify,  in  answer- 
ing that  question,  to  what  I  personally  knew  happened  in  Chicago 
in  the  early  part  of  the  territory  that  the  question  covers,  and  to  fol- 
low it  up  specifically  with  tariffs  from  which  I  will  read,  or  which 
we  will  offer  in  evidence. 

Q.  Go  ahead,  Mr.  Felton.— A.  The  question  of  absorption  of  Chi- 
cago switching  charges  was  first  a  matter  of  competition,  then  a  mat- 
ter of  agreement  as  between  the  roads,  the  practice  being  quite 
uniform  and  universal ;  and  then  later  on  it  was  covered  by  applica- 
tion sheets  setting  forth  generally  and  broadly  that  Chicago 

9940  rates  would  be  made  to  and  from  points  within  the  switching 
district,  or  to  and  from  points  on  certain  of  these  belt  rail- 
roads; and  then  as  the  time  went  on  these  application  sheets  first 
named  no  tariffs  at  all,  then  a  few,  and  then  quite  a  number.  That 
is  the  evolution  of  the  method  of  absorption. 

Q.  So  that  prior  to  the  issuance  of  the  application  sheets  it  had 
been  the  custom  to  apply  Chicago  rates  to  these  various  points  within 
the  switching  district? — A.  Yes,  sir. 

Q.  And  prior  to  that  the  matter  had  been  one  of  competition  be- 
tween the  railroad  companies  ? — A.  That  is  true. 

Q.  Now,  South  Chicago,  as  shown  within  that  switching  district, 
is  within  the  city  of  Chicago  and  a  part  of  the  city  of  Chicago,  is  it 
not?     It  is,  as  a  matter  of  fact. — A.  I  understand  that  it  is. 

Q.  There  are  large  manufacturing  industries  located  at  South 
Chicago,  and  have  been  for  many  years,  have  there  not? — A.  Yes, 
sir. 

Q.  Among  others,  the  large  steel  plant  of  the  Illinois  Steel  Com- 
pany, now  a  part  of  the  United  States  Steel  Company  ? — A.  Yes,  sir. 

Q.  Employing  many  thousands  of  men  and  turning  out  thousands 
of  tons  of  product  every  year? — A.  Yes,  sir. 

Q.  The  Belt  Line  road  runs  to  South  Chicago,  does  it  not  ? — 

9941  A.  You  were  speaking  of  the  road 

Q.  The  C.  T.  T.— A.  Yes,  sir. 

Q.  In  transporting  products  by  freight  from  South  Chicago  via 
the  Terminal  Transfer  Line,  what  is  the  route  that  is  taken  in  con- 
nection with  Illinois  traffic? — A.  The  cars  would  be  moved  from 
South  Chicago,  Illinois,  through  a  small  portion  of  the  northwest 
corner  of  the  State  of  Indiana,  around  through  Whiting;  then  down 
just  west  of  East  Chicago,  going  back  into  the  State  of  Illinois  near 
Hammond,  Indiana;  thence  on  into  Illinois. 

Mr.  Kellogg.  One  moment.  That  is  objected  to  as  immaterial 
and  irrelevant. 

Q.  And  that  has  been  the  manner  in  which  that  tremendous  traffic 
has  been  moved  from  South  Chicago,  reaching  Illinois  points,  for 
many  years,  is  it  not? — A.  When  handled  by  the  Chicago  Terminal 
Transfer.  That  is  true  on  traffic  handled  via  the  Chicago  Terminal 
Transfer  Railroad. 

Q.  So,  on  all  of  that  large  amount  of  traffic  so  handled  the  traffic 
moves  from  South  Chicago,  Illinois,  into  Indiana,  through  Whiting, 
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a  mile  and  a  half  across  the  line,  and  then  hack  into  Illinois  at  Ham- 
mond, Indiana,  and  on  to  the  various  Illinois  points?— A.  That  is 
shown,  as  you  state,  by  the  published  and  authorized  map  issued  by 
the  Chicago  Terminal  Transfer  Eailway  Company,  from  which  I 
read. 

9942  Q.  Before  the  days  of  the  printed  application  sheet,  was  it 
or  was  it  not  the  common  custom  of  the  railroads  in  and  around 

Chicago  to  apply  Chicago  rates,  by  virtue  of  such  custom,  to  these 
little  industrial  towns  that  were  within  the  Chicago  switching  dis- 
trict, and  had  that  been  the  custom  for  a  great  many  years  before 
1901? 

Mr.  Kellogg.  I  object  to  that  as  incompetent  and  immaterial. 

A.  Speaking  from  my  own  personal  knowledge,  having  to  do  with 
traffic  originating  at  and  coming  into  Chicago,  during  a  period 
covering  the  years  from  1882  to  1897,  that  is  correct. 

Q.  Were  application  sheets  such  as  you  have  indicated,  applying 
Chicago  rates  to  these  industrial  points  about  Chicago,  including 
Whiting,  Indiana,  generally  issued  by  the  railway  companies  running 
into  Chicago? 

Mr.  Kellogg.  That  is  objected  to.  The  application  sheets  are  the 
best  evidence.     Let  us  see  what  application  sheets  he  refers  to. 

A.  The  common  practice,  to  which  I  have  previously  testified,  was 
quite  generally  sanctioned  later  on  by  the  issuance  of  application 
sheets. 

(Papers  marked  Defendants'  Exhibits  152  and  153.) 

Q.  I  show  you  defendants'  Exhibits  152  and  153.     Please  state 

generally  what  they  are. — ^A.  Defendants'  Exhibit  152  is  Santa  Fe 

system  tariff  No.  5852-A;  I.  C.  C  No.  1499.     It  reads :" Atchison, 

Topeka  and  Santa  Fe  Railroad,  in  connection  with  " — a  number  of 

Chicago  switching  roads  of  the  kind  I  have  previously  named, 

9943  including  the  Chicago  Terminal  Transfer  Eailroad.     It  says 
that  it  applies  on  classes  and  commodities,  excepting  coal,  coke, 

grain,  and  a  few  other  things,  but  the  exception  does  not  include 
petroleum  oil.  It  was  issued  January  18,  1902,  effective  January  25, 
1902.  It  then  has  four  columns  of  information.  The  first  column 
reads  "Between;"  the  second  reads  "Via  Route  No.;"  the  third 
column  simply  has  the  word  "  and  "  in  it ;  the  fourth  column  is 
headed  "  Carloads.     Rate  to  apply." 

Q.  That  is  an  application  sheet,  is  it  ? — A.  It  provides  that  current 
tariff  rates  in  effect  from  and  to  Chicago,  subject  to  some  rates  which 
are  given  as  minima  shall  apply  between  a  number  of  these  outlying 
Chicago  switching  points,  including  Whiting,  Indiana,  and  (I  now 
quote  from  the  tariff)  "  Stations  on  or  reached  via  A.  T.  &  S.  F.  Ry. 
and  connections." 

Q.  Well,  those  tariffs  issued  by  the  Santa  Fe  road,  defendants' 
Exhibits  152  and  153,  apply,  generally  speaking,  Chicago  rates  to 
points  named  within  the  Chicago  switching  district? — A.  That  is 
true. 
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(Papers  marked  Defendants'  Exhibit  164,  consisting  of  16  sheets.) 
Q.  I  show  you  defendants'  Exhibit  154.     Is  there  an  application 
sheet  of  the  Santa  Fe  road,  with  amendments  thereto,  effective  Feb- 
ruary 15,  1904  ?     Look  that  over  this  evening,  Mr.  Felton,  and  answer 
that  question  in  the  morning. 

(An  adjournment  was  here  taken  until  the  morning  of  Wednesday, 
October  7,  1908,  at  10.30  o'clock.) 

9944  EooM  677,  Federal  Building,  Chicago,  III., 

Wednesday,  October  7, 1908—10.30  a.  m. 

The  hearing  was  resumed  before  the  special  examiner,  Hon.  Frank- 
lin Ferriss,  at  the  above  time  and  place. 

Present :  On  behalf  of  the  petitioner,  Mr.  Frank  B.  Kellogg,  Mr. 
Charles  B.  Morrison ;  on  behalf  of  the  defendants,  Mr.  Moritz  Eosen- 
thal,  Mr.  John  S.  Miller,  Mr.  Chauncey  W.  Martyn. 

Mr.  Kellogg.  Mr.  Rosenthal,  before  you  go  into  your  testimony 
this  morning  I  would  like  to  have  settled  that  question  of  petitioner's 
Exhibits  655  and  656,  Mr.  Boltz'  exhibits  which  did  not  have  the 
tariff  references  attached  thereto.  Mr.  Boltz  is  going  away  this  after- 
noon, and,  as  I  understand,  the  references  which  he  has  attached  are 
satisfactory. 

Mr.  Rosenthal.  I  will  withdraw  my  objection  to  that  if  you  with- 
draw your  objection  to  the  last  exhibit  which  we  had  before  us  the 
evening  before,  the  number  of  which  I  have  forgotten,  upon  the 
ground  that  Mr.  Felton's  evidence  was  secondary. 

Mr.  Kellogg.  I  don't  think  you  ought  to  make  that  a  condition  on 

every  other  document  Mr.  Felton  puts  in.    If  we  do  not  furnish  tariff 

references,  then  you  said  you  would  move  to  strike  them  out.    Now, 

you  ought  not  to  make  that  conditional  on  the  question  of  secondary 

evidence  as  to  some  other  document.    That  is  not  fair  at  all. 

9945  Mr.  Rosenthal.  In  the  main,  most  of  the  evidence  on  both 
sides  was  secondary;  and  now  when  an  exhibit  which  is  pe- 
culiarly obnoxious  to  you  comes  along  I  don't  want  you  to  take  the 
position  that  it  is  objectionable  because  the  evidence  in  part  is  sec- 
ondary. 

Mr.  Kellogg.  Mr.  Rosenthal,  I  have  let  every  one  of  your  exhibits 
as  to  rates  go  in — every  one  of  them.  Some  of  them  did  not  have  the 
tariff  references  opposite  each. 

Mr.  Rosenthal.  What  was  the  number  of  that  Felton  exhibit  ? 

Mr.  KJELLOGG.  I  have  got  it  right  here  and  I  am  coming  to  that  in  a 
minute. 

Mr.  Rosenthal.  Let  me  see  it. 

Mr.  KJELLOGG.  But  I  do  not  think  you  ought  to  object  to  these 
Exhibits  655  and  656  on  that  ground,  because  we  have  given  you  the 
tariff  references,  and  I  understand  they  are  satisfactory. 

Mr.  Rosenthal.  I  am  willing  that  the  record  should  show,  without 
reference  to  your  objection  to  defendant's  Exhibit  143  (so  that  we 
cross  one  bridge  at  a  time),  that  my  motion  to  strike  out  those  two 
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Boltz  exhibits  (petitioner's  Exhibits  655  and  656)  upon  the  ground 
that  the  tariff  references  were  not  furnished,  be  withdrawn.  Any 
other  objections,  however,  that  I  specifically  made  to  the  exhibits  at 
the  time  stand,  excepting  that. 

Mr.  Kellogg.  You  objected  because  they  were  secondary,  on  the 
ground  that  the  tariff  references  were  not  furnished,  didn't  you  ? 
Mr.  Rosenthal.  No  ;  I  think  not. 

9946  Mr.  Kellogg.  Now,  as  to  defendants'  Exhibit  143,  you  say 
you  have  some  other  exhibits  coming  in  that  will  show  specif- 
ically the  shipments  in  each  separate  territory.  Now,  my  sole  objec- 
tion to  that  is  that  it  seems  to  me  the  exhibit  should  show  those  things 
that  I  ask,  and  I  do  not  know  what  officer  to  subpoena  to  get  those 
things;  and  if  you  will  bring  the  man  who  knows  about  that  he  can 
give  me  the  other  information.  I  haven't  any  idea  whom  to  subpoena. 
I  can't  chase  all  over  the  United  States  to  get  men.  If  you  will  pro- 
duce any  other  documents  that  show  substantially  that  information, 
I  shall  certainly  not  raise  any  objection  on  account  of  its  being  sec- 
ondary.    If  you  will  pass  that  for  the  present,  I  think  we  can 

Mr.  Rosenthal.  We  can  give  you  the  names  of  the  men  from  whom 
Mr.  Felton  obtained  this  information,  and  the  sources  of  their  infor- 
mation, and  can  give  you  the  books  from  which  they  obtained  the 
information,  and  give  you  access  to  those  books,  or  produce  the  books 
in  court  upon  which  their  information  is  based,  showing  the  ship- 
ments. What  you  wanted  here  the  other  day  was  to  have  us  add  cer- 
tain other  things  to  this  exhibit,  in  which  event  you  indicated  that 
you  would  withdraw  your  objection.  Now,  this  exhibit  does  not  pre- 
tend to  cover  some  of  the  things  that  you  requested.  It  covers  only 
what  it  purports  to  cover. 

Mr.  Kellogg.  That  is  true. 

Mr.  Rosenthal.  We  will  be  very  glad  indeed  to  give  you  the  names 
of  the  men  from  whom  Mr.  Felton  got  the  information ;  to  give 

9947  you  by  title  and  description  the  books  from  which  they  got  it ; 
and,  if  you  wish  us,  to  produce  those  books  in  court,  showing 

the  basis  of  that  information. 

Mr.  Kellogg.  Or  furnish  the  information  in  lieu  of  the  books  ? 

Mr.  Rosenthal.  Yes,  sir. 

Mr.  Kellogg.  With  that  understanding,  I  will  withdraw  my  objec- 
tion. 

Henet  E.  Felton  recalled,  and  his  direct  examination  resumed,  as 
follows : 

By  Mr.  Rosenthal  : 

Q.  I  show  you  Government's  Exhibit  549,  being  Chicago  &  Alton 
Tariff  I.  C.  C.  No.  981.  What  is  that?— A.  It  is  in  effect  an  applica- 
tion sheet  applying  Chicago  rates  from  points  in  the  so-called  Chicago 
Switching  District,  applying  particularly  to  points  on  the  Chicago 
Terminal  Transfer  Railroad  Company. 

Q.  Is  Whiting  named  as  one  of  the  points  from  which  Chicago 
rates  apply? — A.  Whiting  is  named;  but  it  is  shown  as  being  in 
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Illinois.  I  understand  we  have  all  agreed  previously  that  that  was 
an  error  in  printing,  and  that  it  should  read  "  Indiana." 

Mr.  Kellogg.  Yes;  that  is  true. 

Mr.  EosENTHAL.  Then  I  will  not  stop  to  show  that  further. 

Mr.  KJELLOGG.  That  was  in  the  record. 

Q.  What  is  the  date  of  981?— A.  981  was  effective  August  13, 
1901. 

9948  Q.  That  is  the  first  application  sheet  of  the  Chicago  &  Alton 
road  applying  Chicago  rates  from  Whiting  that  you  find,  is  it 

not  ? — A.  It  is  the  first  one  that  I  have  been  able  to  find. 

Q.  The  first  one,  I  mean,  that  you  have  found  that  was  filed  with 
the  Interstate  Commerce  Commission? — A.  Yes,  sir.  I  have  made 
diligent  inquiries  all  along  for  that. 

Q.  How  long  did  that  continue  effective? — A.  I  could  not  say 
until  I  had  some  subsequent  document.  It  does  not  show  hereon 
when  it  was. 

Q.  That  appears  to  have  been  canceled  by  Chicago  &  Alton  I.  C.  C. 
1203.     Have  you  that,  Mr.  Durand? 

Mr.  Dtiejand.  That  is  one  of  those  that  was  returned  to  the  Inter- 
state Commerce  Commission,  and  may  be  in  Mr.  Sims'  hands.  I  wiU 
see  if  we  have  got  it,  but  I  doubt  that  we  have. 

Mr.  EosENTHAL.  It  is  an  exhibit  in  this  case. 

Mr.  DxjBAND.  I  know,  but  a  copy  was  substituted,  and  you  will  find 
it  in  the  typewritten  record.  You  have  that,  and  so  have  we  a  copy 
of  it. 

Mr.  Kblixjgg.  That  is  one  of  those  that  the  original  was  returned. 

Mr.  Dtjeand.  I  will  see  if  Mr.  Crossland  has  actually  got  it  now. 
It  may  have  been  returned  to  Mr.  Sims.  It  may  be  in  Mr.  Cross- 
land's  hands  at  this  time. 

Witness.  While  we  are  waiting,  if  I  may  be  permitted  to  say,  on 
a  little  closer  inspection  of  this  I.  C.  C.  No.  981,  issued  by  the  Chi- 
cago &  Alton  Eailway,  I  find  its  scope  in  the  application  of  Chicago 
rates,  from  points  in  and  around  Chicago,  is  very  much  greater 

9949  than  I  thought  it  was  on  first  glancing  at  it.     It  not  only 
shows  the  Chicago  Terminal  Transfer  Eailway  Company  has 

a  road  from  the  stations  on  which  Chicago  rates  apply,  but  it  also 
shows  the  Belt  Eailway  of  Chicago,  the  Baltimore  &  Ohio,  and  a  great 
many  other  roads  to  which  the  principle  of  the  application  of  Chicago 
rates  is  given. 

Q.  Now,  does  that  name  any  specific  tariffs  upon  its  face? 

Mr.  Kellogg.  The  document  shows  for  itself,  doesn't  it  ? 

A.  It  does  not. 

Q.  And  with  respect  to  those  early  application  sheets  it  is  true,  is 
it  not,  that  quite  generally,  if  not  universally,  they  were  mere  blanket 
application  sheets,  without  attempting  specifically  to  name  any 
tariffs? 

Mr.  Kellogg.  Now,  one  moment.  That  is  objected  to  as  incom- 
petent and  immaterial.     The  application  sheets  should  be  named  and 
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an  opportunity  given  to  inspect  them  if  the  witness  wishes  to  testify 
to  the  substance  of  them  as  secondary  evidence. 

A.  That  is  true,  in  answer  to  your  question. 

Q.  Now,  my  question  a  moment  ago  was,  How  long  did  Chicago  & 
Alton  I.  C.  C.  981  continue  in  effect?— A.  Chicago  &  Alton  I.  C.  C. 
981  was  canceled  by  Chicago  &  Alton  I.  C.  C.  1203,  effective  June  9, 
1903. 

Mr.  Kellogg.  I  don't  see  the  necessity  of  going  over  that.  That 
was  all  gone  over,  and  they  were  all  put  in  evidence.  It  seems  to  me 
it  is  taking  up  time  for  nothing. 

Mr.  EosENTHAL.  Put  in  evidence  with  Mr.  Durand's  interpreta- 
tion.    I  propose 

Mr.  Kellogg.  No;  simply  put  in  evidence. 

9950  Mr.  Rosenthal.  I  propose  now  to  have  our  interpretation 
placed  upon  these  application  sheets. 

Q.  Does  that  continue  the  application  of  Chicago  rates  from 
Whiting?— A.  It  does. 

Q.  Have  you  any  application  sheets  that  were  issued  by  the  Chicago 
Great  Western  Railway,  applying  Chicago  rates  to  Whiting? — 
A.  I  have. 

Q.  I  call  your  attention  first  to  Chicago  Great  Western  I.  C.  C. 
1273,  effective  July  18,  1901.  Is  that  the  first  Great  Western  applica- 
tion sheet  that  you  find  that  was  filed  with  the  Interstate  Commerce 
Commission? — A.  It  is  the  first  Chicago  Great  Western  application 
sheet  that  I  have;  but  it  indicates  bj'  tariff  numbers  contained  on  its 
face  that  there  was  a  previous  one  filed  with  the  Commission. 

Q.  Does  that  specifically  name  tariffs,  or  is  that  also  a  blanket  ap- 
plication sheet? — A.  It  does  not  specifically  name  tariffs. 

Q.  And  what  does  it  apply? — A.  It  reads  as  follows.  After  show- 
ing a  number  of  so-called  Chicago  switching  points,  including  Whit- 
ing, Indiana  (I  read  from  the  tariff)  :  "  Chicago  tariff  rates  wiU 
apply,  subject  to  the  following  minimum  through  rates."  Then  ap- 
pear some  minimum  figures. 

Q.  How  long  did  that  application  sheet  of  the  Great  Western  con- 
tinue in  effect? — A.  It  was  canceled  by  I.  C.  C.  3445. 

Q.  Of  the  Great  Western?— A.  Of  the  Chicago  Great  Western, 
effective  October  21,  1905. 

Q.  Now,  this  last  application  tariff  of  the  Chicago  Great 

9951  Western,  which  was  filed  in  October,  1905,  contains  a  long  list 
of  tariffs,  does  it  not,  on  the  back? — A.  It  does. 

Q.  Do  you  find  any  language  there  limiting  the  application  of 
Chicago  rates  from  Whiting  to  those  tariffs  specifically  named  on 
the  back  thereof? 

Mr.  Kellogg.  One  moment.  I  think  that  the  best  evidence  of  that 
is  the  tariff,  and  the  witness  ought  to  be  confined  to  the  language  of 
the  tariff  as  nearly  as  he  can. 

Mr.  Rosenthal.  All  right. 

Q.  Those  tariffs  that  are  named  upon  the  back  of  that  sheet,  how 
much  assistance  would  they  be  to  a  shipper  as  a  practical  proposi- 
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tion  in  ascertaining  what  particular  tariffs  were  referred  to  by  the 
application  sheet? 

Mr.  Kellogg.  That  is  objected  to  as  a  conclusion  of  the  witness. 

A.  Very  little. 

Q.  Why? — A.  For  the  reason  that  no  information  is  given  other 
than  the  road,  the  name  of  the  road  or  the  traffic  association  issuing 
the  tariff  and  the  tariff  number. 

Mr.  Kellogg.  What  is  the  language  at  the  head  of  the  tariff  ?  Why 
don't  you  put  it  in  ? 

Mr.  Rosenthal.  We  are  going  to  put  in  the  tariff.  I  offer  in 
evidence  Chicago  Great  Western  tariffs  I.  C.  C.  1273  and  I.  C.  C. 
3445,  marked  defendants'  Exhibits  155-A  and  155-B. 

Mr.  Kellogg.  I  want  to  ask  a  question  about  these,  so  I  can  enter 
an  objection.  Referring  to  the  last  application  sheet,  Exhibit  155-B, 
does  it  not,  at  the  head  of  the  list  of  tariffs,  say  "  Chicago  rates  re- 
ferred to  on  page  1  will  be  foimd  in  the  following  described  tariffs 
and  amendments  or  reissues?  " 

9952  Mr.  Rosenthal.  I  object  to  that.     The  tariff  itself  is  the 
best  evidence  of  what  it  says. 

Mr.  KJJLLOGG.  Well,  he  read  from  it. 

Mr.  Rosenthal.  I  loiow,  but  you  can  not  at  this  stage  cross-examine 
him  concerning  the  meaning  of  those  application  sheets 

Mr.  Kellogg.  I  am  not  going  to. 

Mr.  Rosenthal.  And  object  to  my  undertaking  to  examine  him 
upon  the  direct  as  to  our  interpretation  thereof. 

Mr.  KJELLOGG.  I  am  not  going  to.  Have  you  examined  to  see 
whether  there  were  any  amendments  to  the  first  one,  155-A,  which  was 
effective  July  18,  1901  ? 

Witness.  I  do  not  know  of  any  amendments. 

Mr.  Kellogg.  Did  you  examine  to  see  if  there  were  any  ? 

Witness.  I  did  not. 

Mr.  Kellogg.  These  are  objected  to  as  irrelevant  and  immaterial. 

Q.  Have  you  application  sheets  of  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  applying  Chicago  rates  from  ^Tilting  and  other  points 
within  the  switching  district? — A.  I  have  one  before  me. 

Q.  I.  C.  C.  A-6102?— A.  Yes,  sir. 

Q.  What  is  the  date  of  that?— A.  It  is  effective  April  6,  1903. 

Q.  That  is  an  application  sheet  of  the  Milwaukee  road,  is  it? — A. 
It  is. 

Q.  Filed  with  the  Interstate  Commerce  Commission,  applying  Chi- 
cago rates  from  Whiting? — A.  It  so  reads. 

Q.  And  was  any  supplement  issued? — A.  I  have  attached 

9953  hereto  the  file  that  I  have,  as  supplement  2  and  supplement  3 
attached  to  it. 

Q.  Does  supplement  No.  2  have  any  reference  to  Whiting?  Were 
there  any  supplements  issued  to  the  St.  Paul  application  sheet? — A. 
6102,  do  you  mean? 

Q.  Yes. — A.  Yes,  sir ;  I  have  already  testified  I  have  supplements 
2  and  3. 


FBLTON.  1753 

Q.  What  dates  did  they  become  effective  ? — A.  Supplement  2,  May 
18,  1903;  supplement  3,  November  16,  1903. 

Q.  Does  supplement  No.  2  contain  any  reference  to  specific  Chicago 
tariffs — or  supplement  No.  3 — either  one? — A.  All  I  find  is  a  refer- 
ence to  some  other  St.  Paul  issue  with  regard  to  rules  and  regulations. 
Weights,  etc. 

Q.  Now,  that  supplement  No.  2,  May  18, 1903,  of  the  St.  Paul  road, 
specifically  provided,  did  it  not,  for  the  application  from  Whiting, 
Indiana,  to  stations  on  the  C.  M.  &  St.  Paul  Railway  and  other  roads, 
the  same  rates  as  applied  from  Chicago,  Illinois,  without  making  any 
reference  whatever  to  any  specific  tariff  ? — A.  Yes,  sir. 

Mr.  Rosenthal.  Please  mark  Chicago,  Milwaukee  &  St.  Paul  ap- 
plication sheet  A-6102  as  defendants'  Exhibit  156-A,  and  the  sup- 
plement 156-B. 

Mr.  Kellogg.  Are  these  offered? 

Mr.  Rosenthal.  Yes ;  I  offer  them  in  evidence. 

Mr.  Kellogg.  They  are  objected  to  on  the  same  ground. 

Q.  Have  you  any  application  tariffs  of  the  Chicago,  Burlington 
&  Quincy  Railroad  applying  Chicago  rates  from  Whiting? — 

9954  A.  I  have. 

Q.  Will  you  produce  them,  please? — ^A.  I  have  C,  B.  &  Q. 
I.  C.  C.  No.  7773. 

Q.  What  is  the  date  that  that  became  effective? — A.  November  1, 
1906,  on  interstate  traffic.     There  are  two  dates  effective. 

Q.  You  have  some  earlier  than  that,  have  you  not?  Well,  let  us 
go  right  along  with  that. — A.  Yes.  This  tariff  seems  to  have  been 
limited  to  the  Chicago  Junction  Railway. 

Q.  Yes,  sir;  and  applies  C,  B.  &  Q.  Chicago  rates  from  Whit- 
ing.    Does  it  name  any  specific  tariffs  ? — A.  No,  sir. 

Q.  Have  you  any  other  C,  B.  &  Q.  application  tariffs? — A.  I 
have  C,  B.  &  Q.  I.  C  C.  No.  2965,  effective  May  24,  1901. 

Q.  And  how  long  did  that  continue  in  effect? — A.  That  was  can- 
celed by  C,  B.  &  Q.  I.  C.  C.  4721,  effective  December  28,  1903. 

Mr.  Miller.  When  was  2965  effective;  the  one  you  have  there? 

Witness.  2965  was  in  effect  until  December  28,  1903. 

Q.  How  long  did  the  latter  application  tariff  continue  in  effect 
in  1903? — A.  I  have  nothing  here  that  shows  the  date  on  which  it 
was  canceled,  if,  indeed,  it  is  not  in  effect  to-day. 

Q.  So  that  the  C,  B.  &  Q.,  from  1901  on,  has  issued  these  several 
application  tariffs  applying  Chicago  rates  from  Whiting,  as  have 
the  other  roads  that  you  have  already  mentioned  ?— A.  Yes,  sir. 

Mr.  Rosenthal.  I  offer  them  in  evidence  and  ask  that  they  be 
marked  Defendants'  Exhibits  157  A  and  B. 
(The  papers  were  so  marked.) 

9955  Mr.  Kellogg.  Same  objection. 

Q.  Now,  have  you  C,  B.  &  Q.  tariff  G.  F.  O.  1247,  effective 
January  10,  1896,  filed  with  the  Interstate  Commerce  Commission 
April  4,  1904? — A.  I  understand  that  was  filed  with  the  Interstate 
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Commerce  Commission,  under  the  number  I.  C.  C.  17209;  but  the 
only  reference  to  that  fact  on  this  tariff  is  a  pencil  notation. 

Q.  First  describe  generally  that  C,  B.  &  Q.  tariff  so  issued  in 
1896.— A.  G.  F.  O.  1247  is  a  tariff  issued  by  the  Chicago,  Burlington 
&  Quincy  Railroad,  applying  on  petroleum  oil  from  Chicago  to 
Illinois  stations  on  the  C,  B.  &  Q.  Eailroad,  effective  January  10, 
1896.  It  contains  quite  an  extensive  list  of  Chicago,  Burlington  & 
Quincy  stations,  covered  by  an  index  in  the  first  part  of  the  tariff. 
To  some  of  the  towns  named  in  the  tariff  specific  rates  are  given.  To 
other  towns  there  are  references  like  the  following  (I  quote  from  the 
tariff) :  "  See  Switching  Tariff;  "  "  see  Special  Tariff." 

Q.  What  towns  are  those  ? — A.  Opposite  the  heading  "  See  Switch- 
ing Tariff  "  are  a  number  of  towns  like  Hawthorn  and  Millard  ave- 
nue, Chicago,  evidently  Chicago  switching  points.  Opposite  the 
words  "  See  Special  Tariff,"  I  find  East  Clinton  and  Fulton. 

Mr.  Kellogg.  Illinois,  you  mean  ? 

Witness.  Those  are  all  supposed  to  be  Illinois  towns.  That  is  the 
way  it  reads  on  its  face.  I  am  giving  now  a  list  of  the  towns  follow- 
ing which  appear  the  words  "  See  Special  Tariff : "  Peoria,  Quincy, 
Moline,  Eock  Island,  East  St.  Louis. 

9956  Q.  Those  towns  are  all  listed  in  different  places  on  that  long 
list  of  towns,  are  they  ? — A.  They  are. 

Q.  And  opposite  each  one  of  them  is  the  notation  "  See  Special 
Tariff?  "—A.  That  is  correct. 

Q.  And  that  C,  B.  &  Q.  tariff  is  a  tariff  that  covers  only  petroleum 
rates  from  Chicago  to  the  towns  therein  named? — A.  It  so  reads. 

Q.  Now,  how  do  you  connect  that  up  with  Whiting,  Mr.  Felton, 
in  getting  a  rate  from  Whiting  ? — A.  I  would  like  to  see  those  appli- 
cation tariffs. 

Q.  I  mean  generally  speaking,  by  the  issue  of  the  application 
sheets  which  you  have  heretofore  described,  of  the  C,  B.  &  Q.  ? — A. 
That  is  correct. 

Mr.  Kellogg.  That  is  objected  to,  as  the  application  sheets  are  the 
best  evidence  as  to  whether  they  connect  Whiting  with  that  tariff 
or  not. 

Q.  So  that  tariff  of  the  C,  B.  &  Q.,  containing  those  notations 
"  See  Special  Tariff  "  in  all  of  those  instances,  directs  the  attention  of 
the  shipper  to  the  fact  that  there  is  a  petroleum  tariff  from  Chicago 
to  the  points  therein  named,  including  East  St,  Louis,  other  than  that 
particular  tariff  upon  which  those  notations  are,  does  it  not? 

Mr.  Kellogg.  That  is  objected  to.     The  tariff  is  the  best  evidence. 

A.  That  is  true.     Furthermore,  this  tariff  does  not  name  a  rate  to 

the  point  opposite  which  the  words  "  See  Special  Tariff  "  appear ; 

consequently,  the  shipper  would  be  obliged  to  make  inquiry  or  to 

seek  some  other  tariff  in  order  to  ascertain  what  the  rate  was  from 

Chicago  to  those  points. 

9957  Q.  I  see.     So  with  that  tariff  before  him  the  shipper,  in  at- 
tempting to  make  a  shipment  from  Chicago  or  from  Whiting 

to  East  St.  Louis,  would  of  necessity  have  to  inquire  of  the  C,  B.  &  Q. 
for  the  special  tariff  therein  referred  to  in  order  to  get  a  rate  at  all? 
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Mr.  Kellogg.  Same  objection. 

A.  That  is  true. 

Q.  I  show  you  Government's  Exhibit  573- 


Mr.  Kellogg.  I  would  like  to  ask  him  a  question  about  that  tariff 
that  he  read  from. 

Mr.  Rosenthal.  All  right. 

Mr.  Kellogg.  Just  one  question.  This  tariff  of  the  Chicago,  Bur- 
lington &  Quincy,  which  was  dated  January  10,  1896,  is  a  tariff  from 
Chicago,  Illinois,  to  stations  in  Illinois  ? 

Witness.  That  is  true. 

Mr.  Kellogg.  All  of  the  points  being  in  Illinois? 

Witness.  Yes,  sir. 

Mr.  Rosenthal.  Including  East  St.  Louis  ? 

Mr.  Kellogg.  Including  East  St.  Louis;  yes. 

Witness.  Yes,  sir. 

Q.  And  that  you  have  already  explained;  you  connect  up  with 
Whiting  by  the  use  of  the  application  sheets  that  you  have  already 
testified  to? — A.  Yes,  sir. 

Q.  I  call  your  attention  to  Government  Exhibit  571,  being  amend- 
ment 3J  to  C.,  B.  &  Q.  I.  C.  C.  4721,  the  same  being  an  amendment  to 
the  C,  B.  &  Q.  application  sheet  applying  Chicago  rates  from  Whit- 
ing. When  Mr.  Durand  was  upon  the  stand  he  took  pains  to 
call  attention  to  the  fact  that  among  the  tariffs  specifically 
9958  named  in  Government's  Exhibit  571  was  C.  &  St.  L.  F.  A.  No. 
3,  that  being  Tariff  24  of  the  Chicago  &  St.  Louis  Freight  As- 
sociation upon  which  the  Government  bases  its  18-cent  rate  from 
Whiting  to  East  S.  Louis.  Do  you  find  from  an  examination  of  571 
specific  reference  to  any  other  Chicago,  Burlington  &  Quincy  tariff 
which  makes  a  rate  other  and  different  than  18  cents  between  those 
points  ? — A.  I  do  find  such  a  tariff,  the  reference  to  other  rates  being 
made  through  supplements  to  said  tariff. 

Q.  Now,  will  you  point  that  out  ? — A.  Among  the  list  of  tariff  num- 
bers appearing  on  amendment  3^  to  C.  B.  &  Q.,  I.  C.  C.  4721,  which  I 
understand  is  Government  Exhibit  571, 1  find  No.  4234. 

Q.  As  one  of  the  tariffs  thereon  listed  ? — A.  That  is  correct. 

Q.  Now,  what  is  4234?— A.  4234  I.  C.  C.  is  a  joint  tariff  issued  by 
the  C.  B.  &  Q.  Railroad  between  St.  Louis,  Missouri,  and  Illinois 
stations  on  the  C.  B.  &  Q.  road.  On  page  3  of  that  tariff  it  gives 
reference  to  a  number  of  tariffs  naming  East  St.  Louis  rates.  Amend- 
ment No.  2  to  4234  adds  to  the  list  of  the  East  St.  Louis  tariffs,  and 
makes  direct  reference  to  C.  B.  &  Q.  G.  F.  O.  No.  1059,  date  1904. 

Q.  That  is  Government  Exhibit  573? — A.  Government  Exhibit 
573,  if  that  is  correct,  as  being  a  Chicago-East  St.  Louis  tariff.  By 
referring  to  C.  B.  &  Q.  G.  F.  O.  No.  1059,  issued  January  1,  1904,  I 
find  it  names  a  rate  from  Chicago  under  the  heading  "  From ; "  St. 
Louis  under  the  heading  "  To;"  the  word  "  all "  under  the  heading 
"  To  whom  given ;  "  "  Kind  of  freight,"  oil,  various  kinds,  petroleum ; 
and    under    the    "  Rate    in    cents    per    100    pounds "    I    find    "  6," 
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9959  which  thereby  makes  a  rate  of  6  cents,  Chicago  to  East  St. 
Louis,  account  of  all  shippers. 

Q.  So  that  on  amendment  3|,  being  Government's  Exhibit  5Yl, 
you  find  a  specific  reference  to  a  tariff  making  a  6-cent  rate  from 
Chicago  to  East  St.  Louis,  as  just  explained  by  you? 

Mr.  Kellogg.  That  is  objected  to  because  he  did  not  say  he  found 
such  reference,  and  it  is  a  conclusion  not  warranted  from  the  tariffs, 
and  the  tariffs  are  the  best  evidence  of  that. 

Q.  Please  answer. — A.  I  found  the  application  of  a  6-cent  rate,  as 
I  have  previously  described. 

(Papers  marked  Defendants'  Exhibits  158-A  and  158-B.) 
Mr.  Rosenthal.  I  offer  in  evidence  defendants'  Exhibits  158-A 
and  158-B,  being  certain  of  the  tariffs  just  described  by  the  witness. 

Mr.  Kellogg.  Objected  to  as  immaterial,  and  as  to  one  of  those 
exhibits  I  will  ask  Mr.  Felton  a  question.  In  each  one  of  these 
exhibits  these  tariffs  which  you  have  introduced  appears  ? 

Mr.  EosENTHAL.  No ;  in  some  of  them,  not  all. 

Mr.  Kellogg.  Give  me  the  ones,  then.  What  do  those  stamps 
mean  "  Received,  H.  E.  Felton  ?  " — A.  That  shows  the  date  on  which 
that  particular  copy  of  that  tariff  came  to  my  office. 

Q.  I  show  you  defendants'  Exhibit  159.     Please  state  what  that 

is. — A.  Defendants'  Exhibit  159  purports  to  be  a  tariff  issued  by  the 

C.  B.  &  Q.  road.     The  number  is  G.  F.  O.  276  cor.,  meaning  corrected. 

It  became  effective  January  1,  1904,  and  by  the  declaration  on 

9960  its  face  was  to  expire  December  31  of  the  same  year.    It 
named  rates  from  Chicago  to  East  St.  Louis  for  account  of  all 

shippers  of  the  following  kinds  of  freight,  and  at  the  rates  which 
I  will  name :  Vinegar,  carload — do  you  want  the  weights  ? 

Q.  No. — Vinegar,  carload 

Mr.  Kellogg.  That  is  objected  to  as  immaterial. 

A.  Vinegar,  carloads,  6  cents  per  100  pounds;  beans,  carloads,  6 
cents  per  100  pounds;  wrought-iron  pipe  and  fittings,  carloads,  7 
cents  per  100  pounds ;  the  "  7  "  is  indistinct,  but  it  is  7 ;  candles  and 
paraffine  wax,  carloads,  10  cents;  same,  less  than  carloads,  15  cents; 
tin  cans,  carloads,  $15  per  car;  linseed  oil,  carloads,  8  cents  per  100 
pounds;  bridge  material,  carloads,  7  cents  per  100  pounds. 

Q.  Are  those  the  rates  established  on  those  commodities  by  the  Bur- 
lington between  Chicago  and  East  St.  Louis? — A.  Yes,  sir. 

Q.  In  1904?— A.  Yes,  sir. 

Q.  So  that  there  were  apparently  a  great  many  other  commodities, 
like  vinegar  and  beans  and  commodities  of  that  kind,  where  the  road 
made  a  6-cent  rate  between  those  two  points? — A.  Yes,  sir. 

9961  Q.  I  show  you  tariff  24,  being  Government's  Exhibit  558. 
Does    that    name    rates    from    Wisconsin    points    to    Illinois 

points? — A.  It  does;  so  purported  on  its  face. 

Q.  Have  you  any  application  tariffs  issued  by  the  Illinois  Central 
road  applying  Chicago  rates  from  Whiting? — A.  I  have. 

Q.  Will  you  produce  them,  please,  and  have  them  marked? — A.  I 
have  one. 
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(Paper  marked  Defendants'  Exhibit  160.) 

Q.  Is  that  the  tariff  just  marked  Defendants'  Exhibit  160? — A. 
Yes,  sir. 

Q.  When  did  it  become  effective?— A.  October  28,  1901. 

Q.  Does  it  have  any  reference  to  Whiting  ? — A.  It  does. 

Q.  In  what  way? — A.  It  applies  current  Chicago  rates  from 
Whiting  to  a  very  large  territory. 

Q.  Does  that  tariff  specify  any  tariff  making  rates  between  Chi- 
cago and  stations  on  the  Illinois  Central  road,  or  is  that  covered  only 
by  general  language? — A.  It  reads  as  follows:  Stations  between 
Whiting  and — "  Stations  on  the  I.  C.  E.  R.  in  Illinois  (except  Har- 
vey and  north  thereof  and  Broadview  and  east  thereof) ."  Later  on 
it  gives  a  list  of  tariffs,  but  a  careful  inspection  of  the  description  of 
the  tariff  indicates  that  they  do  not  apply  to  points  on  the  Illinois 
Central  Railroad  in  Illinois  from  Chicago. 

Q.  Have  you  Supplement  4  to  that  tariff? — A.  I  have. 

The  same  was  marked  Defendants'  Exhibit  160-A. 

Q.  Does  160-A  have  any  reference  to  oil  rates  from  Whiting  to 
East  St.  Louis  ? — A.  It  reads  as  follows :  "  Except  where  other 

9962  authorized  tariffs  provide  lower  rates,  the  rates  on  petroleum 
and  its  oil  products,  carload,  and  empty  barrels,  carload,  to 

and  from  Whiting,  Indiana,  will  be  the  same  as  to  and  from  Chicago, 
Illinois." 

Q.  So  that  the  Illinois  Central  as  early  as  1902  applied  specifically, 
by  tariff  filed  with  the  Interstate  Commerce  Commission,  the  Chicago- 
East  St.  Louis  rate  from  "Whiting,  did  it  not  ? 

Mr.  Kellogg.  That  is  objected  to.  The  tariff  is  the  best  evidence 
of  that. 

Mr.  Rosenthal.  Well,  I  offer  the  tariff  in  evidence,  defendants' 
Exhibit  160  and  160-A. 

Mr.  Kellogg.  It  is  objected  to  as  immaterial. 

Q.  Have  you  subsequent  supplements  to  that  tariff? — A.  I  have. 
Not  in  my  possession. 

Q.  I  show  you  several  additional  supplements  to  that  tariff  running 
from  6  to  15.  When  did  6  become  effective  and  when  did  15  become 
effective? — A.  Supplement  6  became  effective  October  15,  1903;  sup- 
plement 15  became  effective  November  25,  1906. 

Q.  Do  the  various  supplements  that  you  have  there,  between  6  and 
15,  continue  in  effect  the  application  of  Chicago  rates  from  Whit- 
ing?— A.  The  rule  so  applying  petroleum  rates  appears  on  Supple- 
ment 6.  It  does  not  appear  to  have  been  cancelled  by  any  of  the  suc- 
ceeding supplements  that  I  have,  and  it  also  appears  on  Supple- 
ment 15. 

Mr.  Rosenthal.  I  offer  in  evidence  Supplement  6  and  Supplement 
15,  and  ask  that  they  be  marked  defendants'  Exhibit  160-B  and 
160-C. 

9963  (The  supplements  were  so  marked.) 

Q.  During  a  period  of,  say,  25  years  last  past,  do  you  know 
whether,  generally  speaking,  a  low  basis  of  rates  has  prevailed 
between  Chicago,  Illinois,  and  East  St.  Louis,  Illinois?— A.  Such  a 
low  basis  has  prevailed ;  yes,  sir. 
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Q.  I  do  not  mean  simply  with  respect  to  the  transportation  of  the 
given  commodity,  but  with  respect  to  the  transportation  of  all  com- 
modities.— A.  That  is  true. 

Q.  What  is  the  distance  between  Chicago  and  East  St.  Louis?— A. 
The  short-line  distance,  as  I  recall  it,  is  281  miles. 

Q.  Do  you  know  the  distance  between  Cleveland  and  Cincinnati, 
Ohio?— A.  It  is  244  miles. 

Q.  As  illustrative  of  the  low  basis  of  rates  existing  between  Chicago 
and  East  St.  Louis,  have  you  caused  to  be  prepared  a  table  instituting 
a  comparison  between  the  Chicago-East  St.  Louis  rates  on  a  large 
number  of  commodities  and  the  Cleveland- Cincinnati  rates  on  the 
same  commodities  ? — A.  I  have. 

Q.  I  show  you  defendants'  Exhibit  161.  Is  that  the  table  that  you 
have  just  referred  to  ? — A.  It  is. 

Mr.  EosENTHAL.  I  offer  defendants'  Exhibit  161  in  evidence. 

Mr.  Kellogg.  It  is  objected  to  as  immaterial. 

Q.  Do  you  know  from  your  railroad  experience  and  knowledge  of 
railroad  affairs  what  it  is  that  has  brought  about  that  low  basis  of 
rates  between  Chicago  and  East  St.  Louis  ? — A.  I  should  say  that  the 
low  basis  of  rates  prevailing  between  Chicago  and  East  St.  Louis 
was  caused  by  the  friction  of  the  tremendous  tonnage  in  competition 
with  each  gateway,  that  has  passed  through  those  gateways  in  the 

last  30  years. 
9964        Q.  I  show   you   defendants'   Exhibit  162.     Please  explain 
what  that  is. — A.  That  is  a  further  statement  of  other  low 
rates  between  Chicago  and  East  St.  Louis. 

Mr.  Kellogg.  Wait  a  moment.  In  your  Exhibit  161  you  seem  to 
have  put  a  percentage  of  excess  in  rate  per  ton  per  mile  Ohio  over 
Illinois.  In  several  places  you  have  stated  the  per  cent  where  there 
is  no  rate  at  all,  from  Cleveland  to  Cincinnati.  What  do  you  mean 
by  that? 

Mr.  Miller.  You  refer  to  grain? 

Mr.  Kellogg.  Yes;  grain.     There  is  no  rate  stated  here. 

Mr.  Mahttn.  There  are  three  or  four  kinds  of  grain  given  first, 
and  then  below  that  the  rate  between  Cincinnati  and  Cleveland  it  is 
all  under  one.  So  that  the  70  there  would  be  contrasted  with  the  3 
above. 

Q.  While  on  that,  Mr.  Felton,  I  notice  that  the  dates  on  defend- 
ants' Exhibit  161,  showing  when  these  various  tariffs  became  effective, 
are  in  many  instances  differing  dates.  Did  you,  in  instituting  the 
comparison  of  rates  between  Chicago  and  East  St.  Louis  and  between 
Cincinnati  and  Cleveland,  take  the  tariffs  which  were  in  effect  at  the 
same  time,  covering  the  same  commodities? — A.  My  instructions  were 
to  compile  the  statement  on  that  basis. 

Q.  And  you  understand  that  it  was  so  compiled? — A.  Yes,  sir. 

Q.  That  is  to  say,  these  various  tariffs  of  early  date,  becoming 
effective  of  early  date,  continued  in  force  and  effect  long  enough  to 
cover  the  same  rates  that  were  in  effect  between  Chicago  and  East 
St.  Louis? — A.  That  is  true. 

Q.  Meaning  by  "  the  same  rate "  the  rate  named  ? — A.  Yes, 
sir. 
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9965  Q.  On  the  same  product? — A.  Yes,  sir. 

Mr.  EosENTHAL.  I  offer  defendants'  Exhibit  162  in  evidence. 

Mr.  Kellogg.  As  to  defendants'  Exhibit  i62,  you  have  got  cat- 
tle $23  per  car  from  Chicago  to  East  St.  Louis,  have  you  not? 

Witness.  It  so  reads;  yes,  sir. 

Mr.  Kellogg.  And  you  figure  that  at  7f  cents  per  hundredweight, 
don't  you,  in  your  note? 

Witness.  That  is  the  way  it  reads;  yes,  sir. 

Mr.  Kellogg.  That  figures  by  using  30,000  pounds  per  car. 

Witness.  That  is  right. 

Mr.  Kellogg.  What  does  the  average  carload  of  cattle  weigh? 

Witness.  I  should  say  30,000  pounds  is  a  very  reasonable  figure. 

Mr.  Kellogg.  Mr.  Felton,  don't  you  know  that  not  one  per  cent 
of  the  cars  in  the  United  States  will  hold  30,000  pounds  of  cattle  ? 

Witness.  I  think  the  tariff  from  which  this  was  made  makes  some 
reference  to  that. 

Mr.  Kellogg.  Isn't  the  average  under  25,000  pounds? 

Witness.  Not  in  long  cattle   cars. 

Mr.  KJELLOGG.  I  am  talking  about  the  average.  Isn't  it  under 
25,000? 

Mr.  Eosenthal.  He  is  trying  to  demonstrate  now  that  the  Beef 
Trust  does  not  get  a  low  rate. 

Witness.  Mr.  Kellogg,  I  could  not  go  into  that.  It  has  been  a  long 
time  since  I  have  looked  at  the  cattle  tariff. 

Mr.  Kellogg.  The  usual  minimum  is  20,000  to  23,000  pounds, 

9966  isn't  ii^about  23,000  pounds? 

Witness.  It  may  have  changed  in  recent  years  with  the 
advent  of  the  long  car,  the  car  of  greater  capacity.  The  effort  of  the 
operating  department  is  to  increase  the  carrying  capacity  of  the  cur, 
and  I  think  you  will  find  many  tariffs  on  cattle  today  based  on  a 
higher  minimum  than  23,000.  There  used  to  be  25-foot  cattle  cars, 
but  when  you  come  to  get  36-foot  cattle  cars  it  is  another  proposition. 

Q.  At  all  events,  that  is  the  minimum  rate  named  in  that  tariff  ? — 
A.  I  could  not  say  without  consulting  the  tariff  again.  It  is  the  basis 
on  which  that  computation  was  made. 

(Paper  marked  Defendants'  Exhibit  163.) 

Q.  I  show  you  defendants'  Exhibit  163.  Please  explain  what 
that  is. — A.  Table  of  rates  in  cents  per  hundred  weight  from  Chicago 
and  points  in  the  Chicago  switching  district  to  Milwaukee  and  all 
carload  points  of  delivery  at  Milwaukee. 

Q.  That  is  for  the  purpose  of  illustrating  the  low  rate  prevailing 
between  Chicago  and  Milwaukee  on  the  articles  therein  named? — 
A.  That  is  correct. 

Mr.  Eosenthal.  I  offer  defendants'  Exhibit  163  in  evidence. 

Mr.  Kellogg.  It  is  objected  to  as  immaterial.  The  distance  is 
80  miles,  is  it  ? 

Mr.  Eosenthal.  No;  84  or  85  miles. 

Mr.  Kellogg.  That  is,  the  Milwaukee  distance. 
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Witness.  I  am  not  going  to  quote  any  more  mileage  unless  I  have 
the  latest  Official  Guide. 

Mr.  Kellogg.  It  is  about  80  miles,  isn't  it? 

Witness.  If  you  will  make  a  memorandum  of  that,  Mr. 

9967  Martyn,  I  will  answer  the  question  specifically  after  luncheon. 

Q.  In  1894  you  were  general  freight  agent  of  the  C.  &  E.  I., 
or  assistant  general  freight  agent?— A.  I  was  general  freight  agent  in 
1894. 

Q.  In  1893  you  were  with  the  Evansville  &  Terre  Haute,  I  think 
you  said  ? — A.  I  was  with  the  Evansville  &  Terre  Haute  from  Janu- 
ary 1  until  November  1,  1893. 

Q.  And  then  you  came  back  to  the  C.  &  E.  I.  as  general  freight 
agent? — A.  That  is  true. 

Q.  Did  the  Chicago  &  Eastern  Illinois,  through  you,  as  its  general 
freight  agent,  issue  a  tariff  on  oil  from  '\Vhiting  to  East  St.  Louis  in 
1894?— A.  It  did. 

Mr.  Kellogg.  I  object  to  that.    The  tariff  is  the  best  evidence. 

Q.  I  show  you  tariff  of  the  Chicago  &  Eastern  Illinois  issued  Oc- 
tober 24,  1894,  effective  October  24,  1894.  Does  that  make  a  rate  on 
oil  from  Whiting  to  East  St.  Louis  ? 

Mr.  Kellogg.  That  is  objected  to.    The  tariff  is  the  best  evidence. 

Q.  The  number  of  that  tariff  is  Chicago  &  Eastern  Illinois  7441  ?— 
A.  Chicago  &  Eastern  Illinois  G.  F.  D.  No.  7441,  and  names  a  rate 
on  oil  from  Whiting,  Indiana,  to  East  St.  Louis  of  6J  cents  per  100 
pounds. 

Mr.  Kellogg.  That  is  objected  to  as  the  witness'  conclusion,  and 
the  witness  should  be  confined  to  reading  from  the  tariff. 

(By  consent  of  parties  an  adjournment  was  here  taken  until  the 
morning  of  Thursday,  October  8,  1908,  at  10.30  o'clock. 

9968  EooM  677,  Federal  Building,  Chicago,  III., 

Thursday,  October  8, 1908—10.30  a.  m. 

The  hearing  was  resumed  before  the  special  examiner,  Hon.  Frank- 
lin Ferriss,  at  the  above  time  and  place. 

Present :  On  behalf  of  the  petitioner,  Mr.  Frank  B.  Kellogg,  Mr. 
Charles  B.  Morrison ;  on  behalf  of  the  defendants,  Mr.  Moritz  Eosen- 
thal,  Mr.  John  S.  Miller,  Mr.  Chauncey  W.  Martyn. 

Henet  E.  Felton,  recalled,  and  his  direct  examination  resumed, 
as  follows: 

By  Mr.  Rosenthal  : 

Q.  What  is  the  practice  of  the  Standard  Oil  Company  in  connec- 
tion with  shipments  from  Whiting  to  East  St.  Louis,  in  so  far  as  a 
division  of  the  traffic  was  concerned,  during  the  years  from  1897,  say, 
or  1898,  when  you  became  connected  with  the  company,  down  to  1905 
and  '6  ? — A.  It  was  the  practice  to  di^ade  the  Whiting-East  St.  Louis 
traffic  about  equally  between  the  C,  B.  &  Q.,  the  Chicago  &  Alton,  and 
the  C.  &  E.  I.  routes. 

Q.  Why  ? — A.  The  rate  was  the  same  over  the  three  routes. 
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Q.  I  observe  from  the  C.  &  E.  I.  tariffs  that  were  put  in  evidence 
by  the  Government,  and  as  testified  to  by  Mr.  Durand,  that  from  1895 
on  the  C.  &  E.  I.  rate  was  6^  cents  and  the  rate  in  1894  was  6^. 

Why  was  the  |  cent  added  to  that  rate,  as  compared  with 

9969  the  6-cent  rate  on  the  Burlington  and  the  Alton? — A.  On 
shipments   going   into   East   St.    Louis,  for   delivery   to   the 

Waters-Pierce  Oil  Company,  there  was  a  switching  charge  of  $1  per 
car  on  shipments  arriving  at  East  St.  Louis  via  the  Chicago,  Bur- 
lington &  Quincy,  and  also  on  shipments  arriving  at  East  St. 
Louis  via  the  Chicago  &  Alton.  The  Waters-Pierce  Oil  Company 
tanks  were  located  on  the  Big  Four  Railroad,  and  the  C,  B.  &  Q.  and 
Chicago  &  Alton  did  not  absorb  that  switching.  Therefore  when 
the  C.  &  E.  I.  came  to  make  the  rate,  it  added  the  i  cent  per  100 
pounds,  to  equalize  the  cost  for  making  delivery  on  the  tracks  of  the 
Big  Four  road  at  East  St.  Louis,  as  compared  with  shipments  via 
the  C,  B.  &  Q.  and  shipments  via  the  Alton. 

Q.  So  that  from  1895  on  their  rates  were  the  same? — A.  Yes,  sir. 

Q.  On  those  three  roads? — A.  Yes,  sir. 

Mr.  Rosenthal.  Now,  Mr.  Kellogg,  in  the  trial  of  the  Chicago  & 
Alton  case,  which  you  remember,  before  Judge  Landis,  Mr.  Cross- 
land  explained  the  circumstances  under  which  that  cancel'ation 
mark  was  put  upon  the  C.  &  E.  I.  tariff  in  1903 

Mr.  MiLLEE.  1906. 

Mr.  Rosenthal.  No  ;  the  calcel'ation  on  the  tariff  shows  as  though 
it  had  been  canceled  as  of  1903,  whereas,  as  a  matter  of  fact,  it  was 
not  put  on  until  1906,  by  reason  of  certain  correspondence  passing  be- 
tween the  Interstate  Commerce  Commission  and  the  C.  &  E.  I.  road  at 
that  time.  Now,  we  can  shorten  that  testimony  somewhat  if  we  may 
read  into  this  record  Mr.  Crossland's  testimony  in  that  regard,  as 
though  it  were  testimony  given  in  this  case.    Mr.  Crossland 

9970  is  there,  and  he  will  remember  just  what  it  was. 

Mr.  Kellogg.  I  do  not  think  that  any  copy  of  the  tariff  or 
any  testimony  that  we  put  in  shows  any  cancelation  mark. 

Mr.  Rosenthal.  Yes,  it  does.     It  appears  on  the  face  of  the  tariff. 

Mr.  Kellogg.  I  have  no  doubt,  Mr.  Rosenthal,  that  I  will  consent 
to  that.  I  would  like  to  look  at  that.  I  have  never  looked  at  that 
testimony. 

Mr.  Rosenthal.  Yes;  I  will  point  that  out  to  you.  I  think  we 
will  agree.     It  only  covers  a  page  or  two  anyway. 

Mr.  Kellogg.  If  you  will  point  out  where  it  can  be  found. 

Mr.  DuEAND.  I  do  not  think  there  is  any  doubt  about  the  fact. 

Mr.  Rosenthal.  Oh,  there  is  not  the  slightest  doubt  about  the 
facts.  It  was  developed  in  that  case  in  the  examination  of  Mr. 
Crossland. 

Mr.  Ejellogg.  Just  do  that  at  noon,  will  you  ? 

Mr.  Rosenthal.  Yes. 

Q.  Now,  you  issued  that  first  6i-cent  rate  over  the  C.  &  E.  I.  in 
1894,  as  general  freight  agent  of  the  C.  &  E.  I.  Why  did  you  do 
that? 
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Mr.  Kellogg.  That  is  objected  to  as  immaterial  and  incompetent. 

A.  In  order  to  get  a  share  of  the  Whiting-East  St.  Louis  traffic 
that  was  then  going  via  the  Chicago,  Burlington  &  Quincy  and  the 
Chicago  &  Alton  railroads. 

Q.  Had  the  Burlington  and  the  Alton  their  6-cent  rates  in  effect  be- 
fore 1894?— A.  They  had. 

9971  Q.  From   what  time   on? — A.  I   understand   the   Chicago, 
Burlington  &  Quincy  Railroad  first  put  in  its  6-cent  rate  in 

1891,  and  that  the  Chicago  &  Alton  came  along  about  1892  ? 

Q.  And  you  were  away  from  the  C.  &  E.  I.  in  1893,  and  when  you 
came  back  in  1894  you  put  in  the  C.  &  E.  I.  rate  in  order,  as  you  say, 
to  get  your  share  of  that  business  ? — A.  That  is  true ;  yes,  sir. 

Q.  And  from  that  time  on  did  the  C.  &  E.  I.  get  a  proportion  of 
that  business? — A.  It  did. 

(Paper  marked  Defendants'  Exhibit  164.) 

Q.  Was  there  any  other  road,  Mr.  Felton,  that  during  the  period 
from  1894  to  1905  made  a  6-cent  rate  on  oil  from  Chicago  or  "Wliiting 
to  East  St.  Louis  besides  the  three  that  you  have  already  named. 

Mr.  Kellogg.  That  is  objected  to.     The  tariff  is  the  best  evidence. 

A.  Yes,  sir. 

Q.  What  other  road  ? — A.  The  St.  Louis,  Peoria  &  Northern  Rail- 
way Company  issued  a  tariff  on  oil  from  Chicago  and  McCook,  Illi- 
nois, to  East  St.  Louis. 

Q.  Where  is  McCook,  Illinois?— A.  McCook,  Illinois,  is  the  junc- 
tion of  the  Atchison,  Topeka  &  Santa  Fe  Railroad  with  the  Chicago 
Terminal  Transfer  Railroad. 

Q.  Is  the  St.  Louis,  Peoria  &  Northern  Railway  Company  a  part 
of  the  Santa  Fe  system? — A.  No,  sir. 

Q.  But  McCook  is  where  the  St.  Louis,  Peoria  &  Northern  con- 
nects with  the  Terminal? — A.  No,  sir. 

Q.  Does  the  St.  Louis,  Peoria  &  Northern  come  in  over  the 

9972  lines  of  the  Santa  Fe?— A.  No,  sir.     The  St.  Louis,  Peoria  & 
Northern  at  that  time  had  the  right  to  make  rates  out  of 

Chicago  over  its  rails  in  connection  with  the  Santa  Fe  road. 

Q.  And  McCook  is  the  crossing  of  the  Santa  Fe  road  with  the 
Chicago  Terminal  Transfer? — A.  I  so  understand. 

Q.  Now,  have  you  that  6-cent  tariff  of  the  St.  Louis,  Peoria  & 
Northern,  making  a  6-cent  rate  from  Chicago  or  McCook  to  East  St. 
Louis  ? — A.  I  have  a  copy  of  such  a  tariff  in  my  hand. 

Q.  Has  it  been  marked  as  an  exhibit? — A.  It  is  defendants'  Ex- 
hibit 1G4. 

Q.  Does  that  make  a  rate  of  6  cents  from  "Wliiting,  Indiana,  to  East 
St.  Louis  on  oil,  and  if  so,  point  out  by  virtue  of  what  language  on 
the  tariff. 

Mr.  Kellogg.  That  is  objected  to.  The  tariff  is  the  best  evidence 
of  what  rate  it  makes. 

A.  It  does.  It  states  that  the  rate  named  in  the  tariff,  of  6  cents 
per  100  pounds,  includes  Chicago  Terminal  Transfer  switching,  of 
$3  per  car,  and  that  would  include  the  application  of  this  rate  from 
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any  point  on  the  Chicago  Terminal  Transfer  Kailroad.     Whiting, 
being  a  station  on  the  Chicago  Terminal  Transfer  Railroad,  would 
come  within  the  scope  of  that  notation,  thereby  applying  the  6-cent 
rate  from  Whiting,  Indiana,  to  East  St.  Louis,  Illinois. 
Mr.  EosENTHAL.  I  offer  defendants'  Exhibit  164  in  evidence. 

By  Mr.  Kellogg: 

Q.  Was  this  tariff  filed  with  the  Interstate  Commerce  Commis- 
sion?— A.  I  do  not  know,  sir. 

Q.  There  is  no  indication  that  it  ever  was? 

9973  Mr.  Eosenthal.  There  is  no  I.  C.  C.  number  on  it. 
Witness.  There  is  no  I.  C.  C.  number  on  it. 

Q.  Well,  you  know  that  it  was  not,  don't  you  ?  It  is  not  necessary 
for  us  to  examine  the  files  of  the  Commission? — A.  It  has  a  nota- 
tion on  it  that  shows  it  is  to  be  used  on  interstate  traffic,  which,  as 
it  reads  "  Higher  rates  must  not  be  used  on  interstate  traffic,"  etc., 
might  possibly  carry  with  it  the  idea  that  it  was  issued  on  a  form 
used  by  the  St.  Louis,  Peoria  &  Northern  for  filing  tariffs  with  the 
Interstate  Commerce  Commission. 

Q.  Yes ;  but  as  a  matter  of  fact  it  never  was  filed  with  the  Commis- 
sion, was  it? — A.  I  could  not  answer  that  question,  Mr.  Kellogg;  I 
don't  know. 

Q.  You  have  never  looked  to  see  whether  it  was  filed  or  not  ? — A.  I 
have  not,  sir. 

Q.  Well,  it  is  called  a  "billing  order?" — A.  The  term  "billing 
order  "  in  those  old  days  covered  tariffs  and  everything  else. 

Q.  And  it  runs  for  a  period  of  how  long?  One  year,  doesn't  it? 
That  is,  it  expires  with  the  current  year? — A.  Unless  otherwise  spe- 
cifically provided,  that  is  true. 

Q.  You  never  heard  that  it  was  filed  with  the  Commission,  did 
you? 

Mr.  Rosenthal.  Wait  a  minute.  I  object  to  that.  I  shall  have  to 
insist  on  the  witness  refusing  to  answer  that. 

Mr.  Kellogg.  Certainly  whether  this  was  filed  with  the  Commis- 
sion is  very  material  to  this  document. 

Mr.  EosENTLiAL.  I  don't  think  it  is  of  the  slightest  con- 

9974  sequence. 

Mr.  Kellogg.  Well,  do  you  admit  it  was  not? 

Mr.  EosENTHAL.  No,  sir ;  but  I  admit  that  as  a  legal  proposition  it 
is  not  of  the  slightest  consequence. 

Mr.  Kellogg.  I  have  not  asked  your  admission  on  that  question. 

Q.  Now,  it  was  issued  on  April  10,  and  I  notice  was  received  April 
12,  1899,  by  "Howard  Page,  1."  What  does  that  mean?— A.  I  do 
not  know  what  the  "  1  "  means  there. 

Q.  Wliat  does  this  statement  mean  ?— A.  Just  "  Eeceived  April  29, 
1899,  Howard  Page." 

Q.  Who  was  he  at  that  time? — A.  Howard  Page  was  at  that 
time 

Mr.   EosENTHAL.  Isu't  that  in  evidence? 
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Q.  Traffic  manager  of  the  Standard  Oil,  wasn't  he? 

Witness.  AVlaat  did  you  say,  Mr.  Eosenthal? 

Mr.  Rosenthal.  I  say  that  is  already  in  evidence. 

Mr.  Kellogg.  I  don't  know  whether  it  is  or  not. 

Mr.  Rosenthal.  Oh,  yes;  it  is.  In  1899  he  was  connected,  as 
traffic  manager,  with  some  of  the  Standard  Oil  companies:  certainly. 

Q.  That  means  that  it  was  received  by  him  as  such  traffic  man- 
ager?— A.  At  that  time. 

Q.  Now,  this  says  "  Copy  to  R.  A.,  R.  M.  F.,  I.  F.,  E.  P.  H."  What 
does  that  mean  ? — A.  A  copy,  I  should  say,  to  some  railroad  officials. 

Q.  Now,  who  were  they,  do  you  know? — A.  I  do  not,  sir. 

Mr.   Miller.  You  mean  somebody   connected  with  the  railroad 
making  the  tariff? 
9976        Witness.  Yes,  sir. 

Mr.  Miller.  Or  the  line  over  which  the  freight  went. 

Witness.  Yes,  sir. 

Q.  Who  were  the  officials  of  the  St.  Louis,  Peoria  &  Northern  at 
that  time? — A.  I  know  that  Mr.  George  B.  Simpson  was  general 
freight  agent,  as  shown  by  the  name  on  the  tariff,  but  I  do  not  know 
the  names  of  any  of  the  other  officials,  having  no  occasion  to  know 
them. 

Q.  You  never  made  any  inquiry  as  to  whether  this  was  filed  with 
the  Commission  or  not? — A.  I  did  not,  sir. 

Q.  Did  you  make  any  shipments  under  it? — A.  I  do  not  know, 
Mr.  Kellogg;  it  is  so  far  back. 

Q.  It  says  "  Rate  includes  Terminal  Transfer  Railroad  switching, 
$3  per  car."  That  is,  you  understand  that  was  to  be  deducted  from 
the '6  cents  a  hundred? — A.  Yes,  sir. 

Q.  In  other  words,  the  6  cents  a  hundred  was  to  cover  that? — 
A.  Yes,  sir. 

Q.  Now,  also  "  and  Big  Four  switching  from  I.  &  N.  yard  to 
Waters- Pierce  Oil  Company's  plant."  "Where  was  that? — A.  I 
understood  that  there  was  a  short  division  (and  I  say  this  from 
memory)  on  the  lower  end  of  the  St.  Louis,  Peoria  &  Northern 
known  as  the  Illinois  &  Northern;  and  that  evidently  covered  the 
movement  from  the  Illinois  &  Northern  yard,  being  part  of  the  St. 
Louis,  Peoria  &  Northern  little  system,  to  the  Waters-Pierce  plant 
on  the  tracks  of  the  Big  Four  road,  as  I  have  previously  mentioned 
in  my  testimony. 

Q.  What  were  those  switching  charges? — A.  I  do  not  know,  sir; 
but  I  understood  they  were  a  dollar  a  car,  the  same  as  via  the 
9976     other  lines. 

Q.  Now,  this  says  also  "  Prepaid  "  on  the  face  of  this  tariff. 
Did  you  ever  see  that  on  a  tariff  before  ? — A.  I  do  not  recall  whether 
I  have  or  not,  Mr.  Kellogg. 

Q.  Then,  that  makes  a  rate,  if  the  freight  is  prepaid  ? — ^A.  I  should 
say  that  that  did  not  govern  the  rate  in  any  respect. 

Q.  Why? — A.  It  was  simply  a  notation  to  those  interested  that 
the  shipments  would  be  billed  prepaid. 
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Q.  Well,  that  was  very  unusual,  w'9,sn't  it,  to  have  a  tariff  marked 
"  Prepaid  ?  " — A.  I  have  already  answered  that  question  by  saying 
that  I  do  not  remember  whether  or  not  I  ever  saw  that  word  on  a 
tariff. 

Q.  You  have  no  recollection  of  seeing  it? — A.  That  would  be  an 
unusual  thing  to  put  on  a  tariff  to-day,  but  it  was  not  in  1899. 

Q.  Do  you  remember  ever  seeing  it  on  a  tariff  in  1899? — A.  I 
should  not  be  at  all  surprised  if  during  my  experience  on  the  C.  & 
E.  I.  road  I  issued  tariffs  similar  to  that,  with  the  word  "  Prepaid." 

Q.  Do  you  recollect  ever  having  seen  one? 

Mr.  Rosenthal.  Now,  aren't  we  getting  into  a  general  cross-exam- 
ination here? 

Mr.  Kellogg.  No. 

Mr.  Rosenthal.  I  think  we  are.     I  shall  have  to  object  to  that. 

A.  I  have  stated  previously  in  my  examination  here  that  in 
those  days  tariffs   (and  also  that  would  include  instructions 

9977  to  auditors  and  to  billing  and  receiving  agents)  were  gotten 
out  in  the  manner  that  best  appealed  to  the  economy  and 

despatch  of  the  rate  clerk,  and  I  think  that  Mr.  Durand  will  confirm 
what  I  say,  if  he  made  a  close  investigation  of  Illinois  rate  issues,  that 
they  were  issued  in  that  manner  on  all  classes  of  traffic. 

Q.  "  Prepaid  "  means  that  the  charge  did  not  follow  the  freight  ? — 
A.  "  Prepaid  "  does  not  mean  blind  billing,  if  you  have  that  in  your 
mind. 

Q.  I  am  not  talking  about  that. — A.  "  Prepaid  "  simply  means  that 
the  shipper  paid  the  freight  charges,  instead  of  the  consignee. 

Q.  That  is  it.  The  charges  did  not  follow  the  freight? — A.  That 
is  right;  yes,  sir. 

(Paper  marked  Defendants'  Exhibit  165.) 

By  Mr.  Rosenthal: 

Q.  I  show  you,  Mr.  Felton,  Defendants'  Exhibit  165.  Wliat  is 
that?- — ^A.  That  is  a  tariff  issued  by  the  Illinois  Central  Railroad 
Company,  effective  May  12,  1898,  naming  a  rate  of  6  cents  per  100 
pounds  on  oil  in  carloads  from  Kankakee  to  East  St.  Louis. 

Q.  How  far  is  Kankakee  from  Chicago? — A.  Fifty -two  or  55 
miles,  something  like  that. 

Q.  Did  the  Standard  Oil  Company  have  a  plant  at  Kankakee  at 
that  time  ? — A.  No,  sir. 

Q.  So  that  that  rate  was  not  issued  for  the  benefit  of  the  Standard 
Oil  Company  ? — A.  That  is  correct. 

Q.  And  that  makes  a  6-cent  rate  from  Kankakee  to  East  St, 
Louis  ? — A.  Yes,  sir. 

9978  Mr.   Rosenthal.  I  offer  defendants'  Exhibit  165   in  evi- 
dence. 

By  Mr.  Kellogg  : 
Q.  I  wish  to  ask  a  question  about  this.     You  say  when  this  rate 
order  of  1898  was  made  the  Standard  Oil  Company  had  no  plant 
at  Kankakee? 
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Mr.  EosENTHAL.  Wait  a  minute.    I  shall  have  to  object  to  that • 

Mr.  Kellogg.  Now,  one  moment 

Mr.  Rosenthal.  That  gets  right  into  a  general  cross-examination. 
Now,  if  you  have  any  questions  to  ask  concerning 

Mr.  Kellogg.  I  am  going  to  ask  that. 

Mr.  Rosenthal.  Concerning  that  which  appears  upon  the  face  of 
the  tariff  itself,  for  the  purpose  of  predicating  an  objection  to  the 
offer,  I  have  no  objection  to  your  going  into  that  at  this  time;  but  I 
object  to  your  taking  my  time  now  on  a  general  cross-examination. 

Mr.  Kellogg.  That  leads  up  to  this  tariff. 

Mr.  Rosenthal.  It  does  not  lead  up  to  anything  that  makes  a 
basis  for  an  objection  to  the  tariff.  I  shall  have  to  instruct  Mr. 
Felton  not  to  answer  that,  upon  the  ground  that  it  is  general  cross- 
examination. 

Q.  Do  you  refuse  to  answer  that  ? — A.  I  shall  have  to  abide  by  the 
advice  of  my  counsel. 

Q.  Isn't  it  a  fact  that  the  Standard  Oil  Company  immediately 
thereafter  bought  the  plant  at  Kankakee? 

Mr.  Rosenthal.  I  shall  have  to  instruct  you  not  to  answer  that, 

Mr.  Felton,  until  the  time  comes  to  cross-examine  you  generally; 

and    Mr.  Kellogg    knows  he  is    only  wasting    my    time  by 

9979  asking  these  questions  at  this  time. 

A.  Mr.  Kellogg,  I  will  have  to  ask  you  to  kindly  relieve  me 
from  that  answer  until  my  cross-examination 

Q.  You  refuse  to  answer.    That  is  all  I  want  to  know. 

Mr.  Rosenthal.  I  instruct  him  to  refuse  to  answer  that  question 
or  any  other  question  of  a  general  nature  until  it  comes  your  turn  to 
cross-examine. 

A.  I  will  be  glad  to  answer  that  on  cross-examination. 

Q.  Is  it  not  a  fact  that  the  Cudahys  built  that  plant  and  that  the 
Standard  Oil  Company  bought  it  immediately  thereafter  and  dis- 
mantled it? 

Mr.  RosENTPiAL.  Now,  I  submit  you  are  wasting  time  here  by 
asking  questions  that  I  shall  instruct  him  not  to  answer.  That 
already  appears  in  the  record  in  this  case.  You  are  not  asking  any- 
thing smart  or  cunning  at  all 

Mr.  Kellogg.  Then,  you  admit  that  is  the  fact,  do  you  ? 

Mr.  Rosenthal.  You  are  not  asking  anything  cunning  at  all, 
because  it  has  already  been  testified  to,  and  your  smile  does  not  add 
anything  to  the  situation  at  all. 

Mr.  Kellogg.  Then,  why  did  you  ask  him  if  they  did  not  have  a 
plant  there,  when  you  knew  it  already  appeared  in  the  record  that 
they  did? 

Mr.  Rosenthal.  I  asked  him  if  the  Standard  Oil  Company  had  a 
plant  there  in  1896  or  in  1898,  and  you  Imow  that  they  did  not  have. 

Mr.  Kellogg.  They  immediately  bought  it,  though,  after- 
wards. 

9980  Mr.  Rosenthal.  No ;  you  are  very  much  mistaken,  and  your 
smile  does  not  make  it  so.     Now,  we  cannot  both  talk  at  the 
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same  time,  and  there  is  not  much  use  of  your  asking  questions  which 
I  am  going  to  instruct  the  witness  to  refuse  to  answer  at  this  time, 
because  you  have  not  any  right  to  cross-examine  him ;  so  that  we  will 
both  save  time  if  you  will  let  me  go  ahead. 

Q.  Was  this  billing  order  filled  with  the  Interstate  Commerce 
Commission  ? 

Mr.  Rosenthal.  I  shall  have  to  object  to  that. 

Q.  Do  you  decline  to  answer  that  ? — A.  I  don't  know — well,  I  will 
withdraw  that.  I  did  not  catch  Mr.  Eosenthal's  instructions.  I 
decline  to  answer  at  present. 

Mr.  Rosenthal.  He  will  answer  all  those  questions  on  cross- 
examination  when  it  comes  your  turn. 

Mr.  Kellogg.  I  am  quite  aware  you  do  not  want  the  facts  to  come 
out. 

By  Mr.  Rosenthal: 

Q.  In  your  explanation  the  other  day  concerning  the  reason  for  the 
low  basis  of  rates  over  the  Chicago  &  Eastern  Illinois  from  Chicago, 
did  you  entirely  cover  that  proposition,  or  were  there  some  reasons 
other  than  those  given  by  you  then,  that  you  wish  to  state  now  ? — A.  I 
think  I  have  something 

Q.  "WTiat  was  the  general  trend  of  the  traffic  on  the  Eastern  Illinois 
at  that  time? — A.  As  between  the  north-bound  and  the  south-bound 
traffic,  the  north-bound  traffic  was  much  the  heavier  of  the  two. 

Q.  That  is,  there  was  more  traffic  coming  north  over  the 
9981     Eastern   Illinois  than  there  was  going  south? — A.  That  is 
correct. 

Q.  And  what  result  did  that  bring  about — what  freight  situation 
did  that  bring  about — in  connection  with  the  making  of  rates? — A. 
That  brought  about  an  excess  empty  freight  mileage  south-bound, 
compared  with  north-bound.  What  I  mean  by  that  is:  A¥e  would 
bring  up,  for  example,  off  the  Shelbyville  division,  which  was  one  of 
our  St.  Louis  routes,  solid  trains  of  grain,  lumber,  railroad  ties,  live 
stock,  and  things  of  that  kind,  and  then  we  would  have  to  haul  a  great 
many  of  those  cars  south-bound  empty.  We  had  no  lading  for  them. 
The  result  was  that  I  was  always  looking  for  south-bound  traffic  to 
help  pay  those  train  expenses. 

Q.  Mr.  Felton,  what  is  the  cost  of  moving  a  train  from  Whiting  to 
East  St.  Louis?  Can  you  give  us  some  estimate  of  that? — A.  As  I 
recall  the  figures  on  the  C.  &  E.  I.  road  about  that  time,  our  train 
expenses  were  something  like  $1  to  $1.10  a  train  mile. 

Q.  So  that  for  a  distance  of  185  miles  that  would  make  a  cost  of 
about  $200? — A.  Yes,  sir.  That  was  the  distance  from  Dolton  to 
Shelbyville,  the  C.  &  E.  I.  connection  with  the  Big  Four  on  traffic 
for  East  St.  Louis. 

Q.  So  that  12  or  13  carloads  of  oil,  at  $15  a  car,  would  pay  the 
expense  of  such  a  haul  ? — A.  I  used  to  figure  in  those  days  that  if  I 
could  get  any  traffic  of  a  competitive  nature  that  would  go  towards 
paying  those  expenses,  I  was  lucky  in  getting  hold  of  it;  and  on  a 
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small  road  in  those  old  days  back  at  that  time  the  general  freight 
agent  was  alive  to  all  those  situations.    Therefore,  if  I  could 

9982  put  in  a  train  going  down  on  the  Shelbyville  branch  10  or  15 
carloads  of  oil  that  paid  us  about  $15  a  car,  I  went  a  long  way 

toward  solving  the  operating  problem  of  getting  that  lot  of  empties 
south. 

Mr.  Kellogg.  Do  I  understand  that  the  oil  cars  were  loaded  both 
ways? 

Witness.  No,  sir;  the  oil  cars  came  back  empty. 

(Paper  marked  Defendants'  Exhibit  166.) 

Q.  I  show  you  defendants'  Exhibit  166.  What  is  that,  please?— 
A.  Defendants'  Exhibit  166  is  a  table  showing  the  C  &  E.  I.  and  E. 
&  T.  H.  roads  division  of  through  oil  rates  from  Toledo,  Ohio,  to 
stations  on  the  C.  &  E.  I.  and  E.  &  T.  H.  that  are  junction  with  direct 
east  and  west  roads. 

Q.  Will  you  explain  that  a  little  further? — A.  Shall  I  explain  it 
in  full? 

Q.  Yes,  sir. — A.  Take  Terra  Haute,  Indiana,  as  an  example.  The 
rate  on  petroleum  oil  (tariff  aiithority  given  on  the  exhibit)  from 
Toledo,  Ohio,  to  Terra  Haute,  Indiana,  via  the  Lake  Shore  &  Michi- 
gan Southern  Railway  to  Chicago  and  the  Chicago  &  Eastern  Illi- 
nois Railroad  was  10  cents  per  100  pounds.  The  Chicago  &  Eastern 
Illinois  percentage  and  its  division  of  that  through  rate  was  4.2  cents 
per  100  pounds. 

Q.  That  is  to  say,  on  oil  shipped  from  Toledo,  where  there  are 
so-called  independent  refineries,  to  Terre  Haute,  over  the  route  indi- 
cated by  you,  the  rate  between  those  two  points  being  10  cents,  the 
proportion  of  that  10-cent  rate  that  the  Chicago  &  Eastern  Illinois 
would  have  obtained  would  have  been  4.2  cents? — A.  That  is  true,  if 
it  had  been  able  to  get  any  of  the  business.     That  was  always 

9983  a  question  with  the  competitive  traiEc. 

Q.  But  there  being  competitive  traffic  between  Toledo  and 
Terre  Haute,  it  first  had  to  get  the  business,  and,  secondly,  had  it 
gotten  the  business,  all  it  could  have  gotten  out  of  the  business  would 
have  been  4.2  cents  per  hundred? — A.  That  is  correct,  for  its  maxi- 
mum haul,  Chicago  to  Terre  Haute. 

Q.  In  the  event  that  the  Chicago  &  Eastern  Illinois  had  gotten 
Toledo  business  in  that  way,  from  which  it  would  have  gotten  4.2 
cents  a  hundred,  what  would  the  haul  have  been  over  the  Chicago  & 
Eastern  Illinois? — A.  If  it  came  from  the  Lake  Shore  (that  is  the 
basis  of  this  computation) ,  we  would  have  received  the  traffic  in  Chi- 
cago, and  the  haul  from  Chicago  to  Terre  Haute  is  178  miles. 

Q.  Now,  after  the  establishment  of  the  "Whiting  refinery,  what 
was  the  rate  on  oil  from  Whiting  to  Terre  Haute  oVer  the  C.  & 
E.  I.  ? — A.  We  made  a  rate  of  5i-  cents  per  100  pounds. 

Q.  And  did  you  get  the  business  on  that  rate  ? — A.  We  did. 

Q.  Have  you  any  recollection  of  getting  business  from  Teredo 
prior  to  that  time  that  paid  you  the  4.2  cents? — A.  My  recollection 
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■would  be  that  we  found  the  business  from  Toledo  was  going  into 
Terre  Haute  via  competing  lines. 

Q.  And  you  were  not  getting  any  of  it,  or  your  proportion  of  it,  at 
least  ? — A.  We  were  getting  little  or  none  of  it. 

Q.  So  that  by  making  a  rate  of  5^  cents  from  Whiting  to  Terre 
Haute  the  Chicago  &  Eastern  Illinois  accomplished  two  things,  did 
it  not :  First,  it  got  1.3  cents  more  per  cwt.  thaq.  it  would  have 
^984  gotten  on  oil  that  had  been  shipped  from  Toledo,  and,  sec- 
ondly, it  got  business  by  reason  of  that  rate  of  5J  cents,  where 
theretofore  competing  lines  got  the  business? — A.  That  was  the  ob- 
ject of  making  the  5|-cent  rate. 

Q.  Now,  take  the  rate  from  Toledo  to  Evansville,  Indiana.  That 
rate  was  13  cents,  was  it  not  ? — A.  That  is  true. 

Q.  And  what  was  the  longest  possible  haul  that  the  Chicago  & 
Eastern  Illinois  could  get  out  of  any  combination  route  from  Toledo 
to  Evansville  ? — A.  Via  one  of  the  Chicago  routes,  and  I  pick  out  the 
Lake  Shore  &  Michigan  Southern  as  an  example. 

Q.  So  taking  the  longest  possible  haul  that  the  Eastern  Illinois 
could  get  on  oil  shipped  from  Toledo  to  Evansville,  what  would  its 
proportion  of  the  13-cent  rate  have  been  in  the  event  that  it  had 
gotten  any  of  that  traffic? — A.  Do  you  ask  for  the  C.  &  E.  I  alone, 
or  the  C.  &  E.  I.  and  the  E.  &  T.  H.  jointly? 

Q.  I  include  the  E.  &  T.  H.  as  a  part  of  the  C.  &  E.  I.  system.— A. 
They  would  have  earned  jointly  7.46  cents  per  100  pounds. 

Q.  There  was  no  combination  of  routes,  or  no  haul  in  connection 
with  oil  shipped  from  Toledo  to  Evansville  by  which  the  C.  &  E.  I. 
could  possibly  have  gotten  more  than  7.46  cents  out  of  that  13-cent 
rate,  was  there? — A.  No,  sir. 

Q.  In  other  words,  in  making  up  this  table,  under  the  column  of 
"  C.  &  E.  I.  and  E.  &  T.  H.  division  of  Toledo  rates,"  you  have  there 
stated  the  largest  possible  prorating  division  of  that  13-cent  rate  that 
the  Eastern  Illinois  could  get  by  any  combination  of  routes?— A. 
Yes,  sir;  I  took  its  maximum  haul,  and  consequently  its  maximum 
earnings  under  the  percentage  division. 

Q.  Now,  the  Whiting  rate  of  8J  cents,  therefore,  from 
9985  Whiting  to  Evansville,  as  shown  on  defendants'  exhibit  166, 
gave  the  Chicago  &  Eastern  Illinois  substantially  four-fifths 
of  a  cent  more  per  hundred  than  it  could  possibly  have  gotten  on 
the  longest  haul  it  could  have  made,  in  the  event  that  the  oil  had  been 
shipped  from  Toledo  to  Evansville,  did  it  not?— A.  The  rate  from 
Whiting  to  Evansville  was  substantially  four-fifths  of  a  cent  per  100 
pounds  higher  than  the  C.  &  E.  I.  and  E.  &  T.  H.  proportion,  Chi- 
cago to  Evansville. 

Mr.  EosENTHAL.  I  offcr  in  evidence  defendants'  Exhibit  166. 

By  Mr.  Kellogg: 
Q.  Now,  Mr.  Felton,  you  take  this  Terre  Haute  rate.     You  say 
the  C.  &  E.  I.  and  the  Evansville  &  Terre  Haute  got  54  cents  a  hun- 
dred?—A.  I  say  the  C  &  E.  I.  did. 
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Q.  The  C.  &.  E.  I.  got  5J  cents  a  hundred  for  hauling  the  oil  from 
Whiting  to  Terre  Haute?— A.  That  is  true. 

Q.  Did  you  pay  any  switching  charges  out  of  that?— A.  Yes,  sir. 

Q.  How  much  ?— A.  $3  a  car. 

Q.  That  amounts  to  3  of  a  cent,  doesn't  it?— A.  Yes,  sir. 

Q.  So  you  did  not  get  6 J-  cents?  You  got  5^  cents,  less  f  of  a 
cent ;  is  that  correct  ? — A.  That  is  correct. 

Q.  Then,  in  that  respect  this  table  is  not  correct?— A.  Yes,  sir. 
It  says  "  Excess  per  100  pounds  in  Whiting  rate."  It  does  not  say 
"  Excess  per  100  pounds  in  C.  &  E.  I.  proportion." 

Q.  You  are  talking  about  the  C.  &  E.  I.  earnings,  aren't  you?— A. 
I  show  the  C.  &  E.  I.,  and 

Q.  Now,  that  excess 

Mr.  EosENTHAL.  Wait  a  minute.     You  show  what? 
Witness.  I  show  the  C.  &  E.  I.  and  E.  &  T.  H. 

9986  Mr.  Kellogg.  This  is  not  a  correct  statement. 

Mr.  KosENTHAL.  Why,  yes,  it  is.    It  is  a  correct  statement  of 
just  what  it  purports  to  be. 

Q.  Now.  you  purported  to  show  here  in  this  statement  that  the  C.  & 
E.  I.  road  got  1.3  cents  more  by  taking  the  oil  from  Whiting  than  it 
would  get  on  the  division  of  the  Terre  Haute  rate,  didn't  you  ? — A.  I 
do  not  say  that,  at  all. 

Q.  Is  that  what  you  purport  to  show  ? — A.  No ;  because 

Q.  Is  not  that  what  you  testified  to  ? — A.  No,  sir.  I  said  the  rate 
from  Whiting.  The  C.  &  E.  I.  had  no  rails  north  of  Dolton.  The  C. 
&  E.  I.  had  to  pay  a  charge  to  get  from  Chicago  to  Dolton,  and  they 
had  to  absorb  a  charge  from  Whiting  to  Dolton.  The  C.  &  E.  I.  had 
to  pay  wheelage  on  every  car  that  moved  north  of  Dolton.  It  had  no 
1  racks  north  of  Dolton. 

Q.  Wiat  Avas  your  object  in  making  up  this  statement? — A.  Sim- 
ply to  show  why  I  made  those  rates  from  Whiting  to  Terre  Haute. 

Q.  Well,  why  did  jon  make  them  ? — A.  To  get  the  business. 

Q.  And  to  get  more  earnings  out  of  it  than  you  got  the  other  way; 
wasn't  that  it? — A.  To  get  substantially  the  same. 

Q.  Substantially  the  same  earnings? — A.  Yes,  sir. 

Q.  Then  out  of  this  Whiting  rate  must  be  deducted  three- fourths  of 
a  cent  a  hundred  ? — A.  Must  be  deducted  $3  a  car. 

Q.  Did  you  pay  any  switching  on  the  stuff  that  came  from  the 
East? 

Mr.  Rosenthal.  Now,  just  a  minute. 

Mr.  Kellogg.  I  wn,nt  to  see  if  these  figures  are  correct. 

Mr.  Rosenthal.  Wait  a  minute.    That  is  not  what  you  want 

9987  to  see. 

Mr.  Kellogg.  Yes ;  that  is  exactly  what  I  want  to  see. 
Mr.  Rosenthal.  You  say  you  did  that  in  order  to  get  the  business 
and  thereby  increase  the  earnings.  How  much  of  the  business  had 
you  been  getting  from  Toledo  to  Terre  Haute  prior  to  the  establish- 
ment of  (he  Whiting  refinery  ?  Isn't  it  true  that  you  had  been  getting 
practically  none? 
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Witness.  That  is  what  I  previously  said ;  yes,  sir. 

Mr.  EosENTHAL.  So  that  the  rate,  as  you  have  stated  here,  showing 
the  pro  rata  share  of  the  Chicago  &  Eastern  Illinois  of  the  Toledo  rate 
to  the  various  points  therein  named  is  upon  the  theory  that  you  would 
have  gotten  that  providing  you  had  gotten  the  business  ? 

Witness.  Yes;  the  complaint,  as  I  understand  it,  of  the  Govern- 
ment in  this  case 


Mr.  Kellogg.  Never  mind  that 

Witness is  not  what  the  C.  &  E.  I.  earned,  but  in  making  a  low 

rate  from  Wliiting  to  Terre  Haute.  Now,  I  put  in  here  the  rate  from 
Whiting  to  Terre  Haute.  I  have  not  tried  to  mislead  you,  because 
that  says  "Whiting.  It  does  not  say  Chicago ;  it  does  not  say  Dolton ; 
it  says  Whiting,  Mr.  Kellogg. 

Mr.  Kellogg.  Now,  did  you  pay  any  switching  charges  on  oil  com- 
ing from  Toledo? 

Mr.  Rosenthal.  I  object  to  that.  I  shall  have  to  ask  you  not  to 
answer  that  question. 

Mr.  Kellogg.  It  bears  on  the  correctness  of  this  exhibit. 

Mr.  Rosenthal.  Not  at  all.  The  exhibit  is  absolutely  correct  and 
shows  for  itself. 

9988  Mr.  Kellogg.  It  is  not  correct  in  any  particular,  I  guess,  as 
nearly  as  I  can  find  out.     That  is  what  I  am  trying  to  find  out. 

Now,  did  you  pay  any  switching  from  Toledo  on  any  of  this? 

Mr.  Rosenthal.  I  shall  have  to  instruct  you  not  to  answer  that 
question.  It  hasn't  anything  to  do  with  the  correctness  of  this 
exhibit. 

Q.  Let  us  see  if  these  rates  are  correct.  Of  what  date  did  you  put 
these  rates  from  Toledo  in  this  exhibit? — ^A.  The  tariff  authority  is 
shown  on  the  sheet. 

Q.  Yes ;  but  how  long  did  that  remain  in  effect  ?  That  is  the  ques- 
tion.— A.  I  could  not  say  without  going  through  the  tariff. 

Q.  Don't  you  know  that  those  rates  were  raised  from  Toledo  about 
1900,  and  that  the  rate  from  Toledo  to  Terre  Haute  was  12  cents 
instead  of  10? — A.  There  was  some  advance  in  the  rates,  but  the 
5-cent  rate  was  put  in  when  the  rate  was  10  cents. 

Q.  That  is  true;  but  the  rates  in  1900  and  from  that  time  on 

A.  I  could  not  say  without  consulting  the  tariff. 

Q.  were  higher  than  the  rates  named  in  this  sheet,  were  they 

not? 

Mr.  Rosenthal.  Wait  a  minute.  I  shall  have  to  object  to  that. 
That  hasn't  anything  to  do  with  the  theory  of  this  exhibit,  and  it 
would  not  even  be  competent  general  cross-examination. 

Mr.  Kellogg.  Oh,  yes,  it  would. 

Mr.  Rosenthal.  The  theory  of  this  exhibit  is  a  comparison  of  the 
Whiting  and  the  Toledo  rates,  for  the  purpose  of  justifying  the  rates 
that  were  put  in  from  Whiting  at  the  time  that  they  were  put  in,  as 
shown  on  this  exhibit. 

9989  Mr.  Kellogg.  Well,  now 
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Mr.  KosENTHAL.  Very  well.  Now,  I  shall  object  to  any  general 
cross-examination  that  goes  beyond  what  appears  upon  the  face  of 
this  exhibit. 

Q.  What  is  the  date  you  claim  those  rates  were  effective?  Name 
them. 

Mr.  Rosenthal.  I  object  to  that.  The  exhibit  shows  on  its  face 
what  it  is. 

Mr.  Kellogg.  No,  it  doesn't.     It  doesn't  show  any  date  at  all. 

Mr.  EosENTHAL.  I  insist  that  it  does.  It  shows  the  tariff  authority 
upon  the  bottom  of  the  sheet.  Now,  Mr.  Kellogg,  you  are  violating 
the  rule  that  has  been  laid  down  here.  You  are  taking  my  time,  and 
I  say  I  shall  have  to  keep  on  instructing  the  witness  not  to  answer 
until  you  get  to  a  general  cross-examination,  when  he  will  freely 
answer  all  of  these  questions,  or  withdraw  the  witness  altogether  and 
stop  this  hearing. 

Mr.  Kellogg.  Well,  sir,  you  can  do  just  as  you  please.  I  am  going 
to  ask  him  whether  those  rates  were  in  force  in  1900  or  whether  they 
were  not. 

Mr.  Rosenthal.  And  I  am  going  to  instruct  him  not  to  answer 

Mr.  Kellogg.  What  do  you  say 

Mr.  Rosenthal.  And  I  am  going  to  keep  right  on  talking  here 
now  as  long  as  you  keep  on  talking,  because  I  am  going  ahead  with 
this  examination,  and  you  will  be  taking  a  lot  of  my  time 

Mr.  Kellogg.  Now,  did 

Mr.   Rosenthal.  Because  you  can't   consume  my  time  in 
9990    that  way. 

Mr.  liBLLOGG.  Now,  did  the  rate  from  Toledo ■ 

Mr.  Rosenthal.  Now,  Mr.  Felton,  I  wish  to  ask  you  another 
question. 

Mr.  Kellogg.  I  want  to  know  from  this  examiner  if  there  is  not 
some  limit  to  the  insolence  of  counsel. 

Mr.  Rosenthal.  I  don't  think  that  Mr.  Kellogg,  when  he  knows 
what  the  rule  is  that  has  been  announced  by  the  examiner,  and  when 
he  knows  that  he  can  ask  all  of  these  questions  Avhen  he  comes  to  the 
general  cross-examination,  and  take  all  the  time  that  he  wants  to  take, 
should  wilfully  attempt  to  violate  that  rule.  Now,  I  have  been  ex- 
ceedingly liberal  so  far 

Mr.  Kellogg.  I  am  not  violating  it. 

Mr.  Rosenthal.  And  I  want  to  continue  to  be  liberal,  but  I  am 
not  going  to  have  that  privilege  abused. 

Mr.  Kellogg.  I  am  not  only  not  wilfully  violating  any  rule,  but 
you  are  violating  j'our  agreement  in  refusing  to  allow  us  to  cross- 
examine  this  witness. 

Mr.  Rosenthal.  Now,  we  fought  that  all  out  here  on  Friday  last, 
and  I  won  out  on  it,  so  what  is  the  use  of  getting  back  on  that  ques- 
tion again? 

Mr.  Kellogg.  You  have  not  won  out  on  anj'thing  yet. 

Mr.  Rosenthal.  We  won  out  on  everything  we  have  had  to  fight 
about. 
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Mr.  Kellogg.  I  ask  the  examiner  to  protect  me  in  the  examination 
of  this  witness. 

9991  The  Examinee.  Gentlemen,  I  shall  certainly  have  to  insist 
that  you  talk  one  at  a  time. 

Mr.  Rosenthal.  I  have  the  witness 

The  Examinee.  One  moment,  please.  You  have  a  right,  of  course, 
to  conduct  this  examination  as  you  see  fit.  I  do  not  know  that  I  have 
any  power  here  except  to  preserve  an  orderly  way  of  conducting  it. 
I  suppose  you  can  go  on  talking  whenever  you  please,  one  after  the 
other,  until  you  reach  a  point  where  something  else  has  to  happen; 
but  I  think  ordinary  courtesy  requires  that  you  should  not  all  talk 
at  once. 

Mr.  Rosenthal.  I  quite  agree  with  that. 

Mr.  Kellogg.  I  object  to  this  exhibit,  because  it  shows,  from  an 
examination  of  Mr.  Felton,  that  it  is  not  correct  on  its  face. 

9992  Q.  Your  tariff  authorities  cited  under  notes  A  and  B  on 
defendants'  Exhibit  166  are  Lake  Shore  tariffs,  as  thereon  in- 
dicated, effective  September  1,  1896,  and  effective  March  12,  1898, 
and  February  1,  1900? — A.  The  two  latter  dates  are  percentage 
sheets. 

Q.  Oh,  I  see.  Were  you  able  to  find  any  earlier  Lake  Shore  tariffs 
than  those  showing  what  the  rate  was  in  1892  ? — A.  The  Lake  Shore 
tariff  that  I  have  quoted  here  was  the  earliest  tariff  that  I  could  get 
hold  of,  although  I  know  there  were  oil  rates  in  force  from  Toledo 
prior  to  that  date. 

Q.  As  indicated  on  this  table? — A.  As  I  understand,  the  same  is 
indicated  on  this  table,  but  I  could  not  find  an  earlier  tariff;  1896 
is  a  long  ways  to  go  back  for  a  tariff. 

Q.  And  the  C.  &  E.  I.  tariff,  under  which  you  made  these  Whiting 
rates,  was  the  C  &  E.  I.  tariff  G.  F.  D.  5242,  effective  March  24, 
1892?— A.  That  is  correct. 

Q.  And  then  the  next  one  effective  April  1,  1901?— A.  That  con- 
tinued the  rates. 

Q.  That  continued  the  rates  of  the  1892  tariff?— A.  Yes,  sir.  So 
that  I  was  making  a  comparison  of  both  bases  of  rates  prior  to  1900. 

Q.  Yes. 

Mr.  Kellogg.  This  division  sheet,  under  the  note  B,  was  the  divi- 
sion sheet  of  February  1, 1900,  applicable  to  those  early  tariffs? 

Witness.  I  was  informed  that  it  was  a  reissue  of  earlier  divisions. 
The  one  I  quote  here  was  a  printed  sheet,  the  Lake  Shore 

9993  having  gotten  together  scattering  individual  division  sheets 
and  put  them  in  one  issue.     That  is,  I  was  so  informed,  Mr. 

Kellogg.     I  had  not  access  to  their  records. 

Mr.  Kellogg.  Will  you  please  inform  yourself,  so  you  will  be  able 
to  answer  when  I  come  to  ask  you,  when  those  were  raised. 

Q.  With  respect  to  the  use  of  unfiled  State  tariffs  on  shipments 
passing  from  one  State  to  another,  I  think  you  have  already  testified 
that  up  to  a  certain  time  there  was  a  general  practice  in  existence  on 
the  railroads  of  the  country,  under  which  general  practice  those 
unfiled  State  tariffs  were  used  on  through  shipments. 
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Mr.  Kellogg.  That  is  objected  to  as  incompetent  and  immaterial. 

A.  I  have  so  testified,  and  I  have  presented  some  tariffs  in  evidence 
in  proof  of  what  I  said. 

Q.  Have  there  been  any  rulings  of  the  Interstate  Commerce  Com- 
mission, from  which  rulings  you  can  show  the  existence  of  such  a 
general  practice? 

Mr.  Miller.  ^,Vhile  Mr.  Rosenthal  is  looking  at  that,  in  connection 
with  the  last  exhibit,  166,  there  is  a  map  that  shows  the  crossing  of 
the  Chicago  &  Eastern  Illinois  and  the  other  lines  that  are  indicated 
on  that  exhibit.  I  would  like  to  have  that  identified  and  offered  as 
defendants'  Exhibit  167  in  connection  with  defendants'  Exhibit  166. 

(A  nip.p  was  so  marked  Defendants'  Exhibit  167.) 

Witness.  I  have  such  a  map,  marked  Defendants'  Exhibit  167. 

Mr.  Miller.  We  offer  defendants'  Exhibit  167  in  evidence. 

(Papers  marked  Defendants'  Exhibit  168-A  to  168-E,  in- 
clusive.) 

9994  Mr.    Eosenthal.  I    offer   in  evidence    defendants'    Exhibit 
168-A  to  168-E,  with  the  understanding,  Mr.  Kellogg,  that 

certain  portions  of  that  exhibit  which  have  no  bearing  upon  the 
purpose  of  the  offer  will  be  eliminated  by  us  some  time  within  the 
next  day  or  two,  by  crossing  out  those  portions  that  we  do  not  want 
in.  I  would  just  as  soon  they  would  all  go  in,  if  you  want  them, 
but  I  do  not  want  to  burden  the  record  unnecessarily  with  everything 
that  is  there  printed.  Take  the  first  one,  for  example ;  it  copies  part 
of  the  statute.  There  can  be  no  necessity  of  copying  that  into  the 
record,  and  I  think  by  editing  that  exhibit  a  little  before  it  is  finally 
printed  we  can  eliminate  a  good  portion  of  it. 

Mr.  Kellogg.  All  right. 

Q.  Mr.  Felton,  what  was  the  rate  from  Whiting  to  Grand  Junc- 
tion as  early  as  1896,  and  have  you  the  tariff  showing  the  rate? 
Whenever  I  speak  of  a  rate,  unless  I  otherwise  indicate,  I  mean  a 
rate  on  oil. — A.  Yes,  sir.  I  have  a  tariff  of  the  Illinois  Central  Rail- 
road, effective  February  11,  1896.  It  is  a  tariff  on  oil,  tank  cars, 
from  Whiting,  Indiana,  to  Grand  Junction,  Tennessee,  of  13  cents 
per  100  pounds. 

Mr.  Miller.  Give  the  number  of  the  tariff. 

Witness.  I.  C.  E.  R.,  G.  F.  D.,  4800-A ;  Interstate  Commerce  Com- 
mission No.  A-16. 

Q.  Indicating  that  that  rate  had  been  filed  with  the  Interstate 

Commerce  Commission  ? — A.  Yes,  sir.     There  is  a  note  on  this  tariff 

which  I  have  not  read,  but  will  read  now  so  as  to  complete  it  (the 

others  are  very  much  like  it)  :  "  Note :  The  above  rate  will 

9995  apply  as  a  proportional  rate  only  on  shipments  destined  to 
points  on  the  Memphis  &  Charleston  Railroad  and  will  not 

apply  on  shipments  to  Grand  Junction,  Tennessee,  proper." 

Mr.  Kellogg.  Mr.  Durand  described  every  one  of  those  accurately, 

clear  through. 
Mr.  Rosenthal.  He  described  some  of  these,  not  all  of  them. 
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Mr.  Maettn.  Except  that  he  left  off  the  clause  in  regard  to  way- 
billing. 

Mr.  EosENTHAL.  I  offer  in  evidence  defendants'  Exhibit  169,  show- 
ing the  13-cent  rate  which  the  witness  has  just  described. 

Q.  When  was  the  next  tariff  issued  by  the  Illinois  Central  making 
a  13-cent  rate  from  Whiting  to  Grand  Junction  on  shipments  des- 
tined beyond? — A.  The  next  tariff  I  have  is  effective  May  23,  1896, 
Illinois  Central  G.  F.  D.,  4800-B,  cancelling  4800-A;  the  I.  C.  C. 
number  of  4800-B  is  A-242. 

Q.  It  is  effective  May  23,  1896  ?— A.  It  is. 

Q.  And  names  a  13-cent  rate  on  petroleum  and  its  products  (in- 
cluding benzine,  benzole,  carbon,  gasoline,  lubricating,  and  naphtha) 
between  the  same  points,  does  it  not? — A.  From  Whiting  to  Grand 
Junction  when  destined  beyond. 

Q.  Are  there  any  waybilling  instructions  there? — A.  There  are, 
in  the  same  sized  type  as  the  balance  of  the  information  on  the  tariff. 

Q.  What   are   the   billing   instructions? — A.  Under   the   heading 

"  Billing  instructions  "  appears  the  following   (I  am  now  reading 

from  the  tariff)  :  "Allow  the  C.  &  C.  T.  Ry.  $3  per  car  (regardless 

of  weight)  from  "\"\Tiiting,  Indiana,  to  Riverdale,  and  waybill 

9996  from  Eiverdale  to  destination  at  remainder  of  rate."     I  have 
no  exhibit  number  for  this. 

Mr.  Rosenthal.  I  think  that  will  cover  it  without  putting  in  the 
tariff,  unless  the  Government  wants  it. 

Q.  How  long  did  that  rate  continue  under  that  tariff? — A.  Until 
July  1,  1896. 

Q.  And  then  what? — A.  The  next  document  I  have  on  this  subject 
is  G.  F.  D.  4800-C,  I.  C.  C.  No.  A-342,  effective  July  28,  1896,  which 
continues  the  same  rate  and  waybilling  instructions. 

Q.  Until  what  date  ? 

Mr.  Miller.  Does  that  on  its  face  cancel  48G0-B  ? 

Witness.  No;  4800-B  was  cancelled  by  the  cancellation  which  I 
read.  4800-C  seems  to  have  added  somewhat  to  the  list  of  products 
covered  by  the  tariff. 

Mr.  Miller.  Do  those  tariffs  contain  the  recital  that  they  are  to 
apply  to  trafBc  to  points  on  the  Memphis  &  Charleston? 

Witness.  Yes,  sir ;  they  either  say  that  or  that  the  above  rate  will 
not  apply  to  Grand  Junction  proper.  4800-C,  I.  C.  C.  No.  342,  was 
canceled,  effective  January  31,  1898,  by  a  document  issued  for  that 
purpose,  bearing  I.  C.  C.  No.  A-1296.  The  next  tariff  I  have  is 
4800-D,  I.  C.  C.  A-1321,  effective  February  8,  1898.  It  continues 
the  rate  of  13  cents  on  oil  from  Wliiting  to  Grand  Junction  when 
destined  to  points  on  the  Memphis  &  Charleston,  and  continues  also 
the  waybilling  instructions  which  I  have  previously  read.  This  tariff 
provides  on  its  face  that  it  shall  expire  February  25,  1898. 

Q.  Now,  that  made  a  13-cent  rate  on  oil  from  Whiting  to 
Grand  Junction,  over  the  Illinois  Central,  from  Eiverdale  to 

9997  Grand  Junction  and  over  the  Terminal  Transfer  or  Belt  Line 
from  Whiting  to  Riverdale,  did  it  not  ? 
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Mr.  Kellogg.  That  is  objected  to,  as  the  tariff  is  the  best  evidence. 

A.  It  did. 

Q.  Where  is  Eiverdale? — A.  Riverdale  is  some  17  miles  south  of 
Chicago,  and  a  junction  point  of  the  Illinois  Central  with  the  Chicaga 
Terminal  Transfer  Railroad. 

Q.  So,  under  those  tariffs,  the  Illinois  Central  had  the  whole  haul 
except  the  Belt  Line  haul? — A.  That  is  true. 

Q.  When  did  the  Eastern  Illinois  issue  a  rate  to  Grand  Junction? 
The  record  in  this  case,  on  page  1569,  while  Mr.  Durand  was  on  the 
stand,  shows  that  that  Eastern  Illinois  tariff  was  G.  F.  D.  1084, 
I.  C.  C.  333,  and  was  effective  from  September  15,  1897.  So,  in  the 
record  of  this  case,  as  per  Mr.  Durand's  testimony,  it  appears  that 
the  Eastern  Illinois  put  in  a  13-cent  rate,  effective  September  15, 
1897,  from  Dolton  to  Grand  Junction.  "VN^at  was  the  route  there?— 
A.  Chicago  Terminal  Transfer  Railroad  to  Dolton;  Chicago  & 
Eastern  Illinois  Railroad  to  Terre  Haute ;  Evansville  &  Terre  Haute 
Railroad  to  Evansville;  Illinois  Central  Railroad,  Evansville  to 
Grand  Junction,  the  Illinois  Central  of  course  using  the  Henderson 
Bridge  to  cross  the  Ohio  River. 

Mr.  Miller.  That  tariff  was  made  by  the  Eastern  Illinois  in  con- 
nection with  these  other  roads  you  have  named,  Evansville  &  Terre 
Haute  and  the  Illinois  Central? 

Witness.  I  so  understand,  but  I  would  like  to  see  the  tariff  before 
I  .'inswer  specifically  a  question  like  that. 
9998         Q.  Now,  that  tariff  continued  in  force  how  long? — A.  This 
tariff  became  effective  February  8,  1898. 

Q.  You  are  now  speaking  about  a  subsequent  tariff,  are  you  not? 
The  next  tariff,  after  the  first  one  just  described,  issued  by  the  East- 
ern Illinois,  was  the  tariff  that  you  have  before  you.  When  did 
that  become  effective? — A.  This  tariff,  which,  if  you  please,  I  would 
like  to  explain,  makes  no  reference  to  a  prior  tariff. 

Q.  Yes ;  I  understand. — A.  And  therefore  I  am  unable  to  connect 
it  up  with  any  prior  tariff.  It  became  effective  February  8,  1898. 
Its  number  is  Chicago  &  Eastern  Illinois  Railroad  G.  F.  D.  10445, 
I.  C.  C.  394. 

Q.  The  tariffs  that  you  have  referred  to  of  the  Eastern  Illinois,  as 
making  a  rate  from  "Whiting  to  Grand  Junction,  do  it  in  what 
way  ? — A.  I  have  only  one  of  the  tariffs  before  me — namely,  I.  C.  C. 
394.  That  tariff  makes  a  rate  from  Dolton,  Illinois,  to  Grand  Junc- 
tion, Tennessee,  of  13  cents  per  100  pounds,  and  then  provides,  on 
the  same  page  of  the  tariff,  the  following:  "Above  rate  will  also 
apply  from  Whiting,  Indiana,  via  C.  T.  T.  Ry." 

Q.  So  at  the  time  the  Chicago  &  Eastern  Illinois  first  put  in  its 
rate  of  13  cents,  making  the  rate  in  the  way  that  you  have  described 
from  Whiting  to  Grand  Junction,  how  many  documents  had  there- 
tofore been  filed  with  the  Interstate  Commerce  Commission  making 
that  same  13-cent  rate  or  referring  to  it? — A.  Adding  the  first  C  & 
E.  I.  tariff,  which  I  have  not  seen  this  morning,  I  have  testified 
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here  to  eight  documents  bearing  on  thi^  13-cent  rate,  Whiting 
to  Grand  Junction,  Tennessee,  which  show  on  their  face  to 
have  been  filed  with  the  Interstate  Commerce  Commission. 

Q.  Referring  to  Government  Exhibit  533,  being  one  of  the  13-cent 
tariffs  of  the  Chicago  &  Eastern  Illinois,  I  call  your  attention  to  the 
words  at  the  bottom  of  that  exhibit,  "  Waybill  per  division  sheet." 
What  does  that  mean  ? — A.  "  Waybill  per  division  sheet  "  means  that 
the  agent  at  Dolton  would  make  a  waybill  at  the  dividing  up  of  the 
13-cent  rate  in  accordance  with  the  instructions  shown  on  the  division 
sheet.  Unless  I  had  that  division  sheet  I  could  not  say  whether  he 
would  make  a  waybill  from  Dolton  to  Grand  Junction,  first  deducting 
the  $3  switching  of  the  Chicago  Terminal  Road,  or  whether  he  would 
waybill  to  Terre  Haute  or  Evansville  at  the  C.  &  E.  I.  straight  Terre 
Haute  or  at  the  C.  &  E.-I.  &  T.  H.  combined  proportion,  allow- 
ing the  Illinois  Central  their  proportion  from  Evansville  to  Grand 
Junction. 

Q.  But  he  would  show  a  rate  and  would  not  blind-bill? — A.  Oh, 
there  is  nothing  in  this  tariff  that  says  anything  about  blind-billing. 

Mr.  Kellogg.  Now,  wait  a  moment.     That  is  objected  to. 

Witness.  That  is  true ;  yes,  sir. 

Mr.  Kellogg.  The  division  would  control  as  to  how  it  would  be 
billed,  then,  according  to  your  statement,  wouldn't  it  ? 

Witness.  The  instructions  on  the  division  sheet  would  be  control- 
ling; yes,  sir. 

Mr.  Kellogg.  That  is,  according  to  your  idea  ? 
10000        Q.  Blind-billing  means  not  showing  the  rate  on  the  way- 
bill, does  it  not? — A.  Yes,  sir. 

Q.  And  the  waybill  does  not  get  to  the  shipper,  does  it?— A.  No, 
sir. 

Q.  That  is  purely  a  railroad  document  ? — A.  Yes,  sir. 

Q.  It  does  not  reach  the  possession  of  the  shipper  at  any  time  in 
connection  with  the  shipment  ? — A.  That  is  true. 

Q.  In  connection  with  any  of  these  shipments  that  were  made  to 
Grand  Junction,  did  the  Standard  Oil  Company,  to  your  knowledge, 
or  anyone  connected  with  it,  have  anything  to  do  with  causing  any 
of  the  waybills  to  be  blind-billed? 

Mr.  Kellogg.  One  moment.  If  he  knows,  he  can  answer ;  but  that 
question  is  objectionable,  because  it  does  not  ask  him  if  he  knows. 
He  was  not  connected  with  the  Standard  Oil  Company  at  that  time. 

Mr.  Rosenthal.  Oh,  yes ;  he  was. 

Mr.  Miller.  'He  was  connected  with  the  railroad. 

Mr.  Kellogg.  No  ;  he  was  not  connected  with  this  railroad  either. 

The  question  was  read  by  the  reporter. 

Mr.  Kellogg.  That  is  objected  to  as  leading.  He  can  state  what 
he  knows  about  that  subject.  A  direct  answer  to  that  question  is 
not  proper. 

A.  Not  to  my  knowledge. 
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Q.  Mr.  Felton,  do  you  know  what  purpose  the  Standard  Oil  Com- 
pany had  in  consigning  its  oil  to  Grand  Junction  during  the  years 
you  were  connected  with  the  Standard? — A.  I  do. 

Q.  Please  state  it. — A.  Oil  was  consigned  to  Grand  Junc- 
10001  tion  for  the  purpose  of  distribution  from  that  point. 
Q.  Distribution  where? — A.  Into  the  South. 
Q.  Where  is  Dolton? — A.  Dolton,  Illinois,  is  a  point  a  short  dis- 
tance south  of  Chicago.  It  is,  among  other  things,  the  junction  of 
the  Chicago  &  Eastern  Illinois  Railroad  and  the  Cahimet  Terminal 
Transfer  Railroad. 

Q.  Was  it  the  end  of  the  Eastern  Illinois  rails,  and  is  it  now,  in 
so  far  as  the  northern  terminus  is  concerned? — A.  Dolton  was  the 
northern  terminus  of  the  Eastern  Illinois  railroad  proper.  The 
Eastern  Illinois  may  have  owned  some  side  tracks,  like  a  delivery 
track  at  Twelfth  street,  but  the  Eastern  Illinois  did  not  in  itself 
own  the  transportation  rails  north  of  Dolton. 

Q.  The  Eastern  Illinois  got  into  Chicago  from  Dolton  over  the 
Western  Indiana,  did  it  not  ? — A.  That  is  true. 

Mr.  Rosenthal.  I  would  like  to  have  the  record  show  that  de- 
fendants' Exhibit  169  is  withdrawn,  because  it  is  already  in  the 
record  as  Government  Exhibit  534. 

(Another  paper  was  marked  "  Defendants'  Exhibit  169-A.") 
Q.  I  show  you  defendants'  Exhibit  169-A.    Please  state  what  that 
is. — A.  Defendants'  Exhibit  169-A  is  Illinois  Central  Railroad  tariff 
G.  F.  D.  4800-B,  I.  C.  C.  No.  A-242,  naming  a  rate  of  13  cents  on 
petroleum  from  'Whiting,  Indiana,  to  Grand  Junction,  Tennessee. 
Mr.  Rosenthal.  I  offer  defendants'  Exhibit  169-A  in  evidence. 
Q.  Have  you  caused  to  be  prepared  a  statement  of  carload 
10002     shipments  from  various  Standard  refinery  points  to  the  terri- 
tory south  of  Kentucky  and  Virginia  and  east  of  the  Missis- 
sippi River,  not  including,  however,  Mississippi  River  points  or  the 
cities  of  Mobile  and  Pensacola,  for  the  year  1905  ? — A.  I  have. 

Q.  I  show  you  defendants'  Exhibit  170.  Does  that  contain  the 
data  just  referred  to  in  my  last  question  ? — A.  It  does. 

Q.  I  observe  there  that  the  total  number  of  cars  from  refineries 
other  than  Whiting  shijDped  into  that  territory  was  4,520,  and  that 
the  total  number  of  cars  from  "\Miiting  was  2,373,  making  the  per 
cent  of  the  total  shipments  from  Whiting  34.5  per  cent.  Is  that 
correct? — A.  That  is,  sir. 

Q.  Have  you  also  caused  to  be  prepared  a  map  showing  the  terri- 
tory tributary  to  the  Grand  Junction  and  Evansville  gateways? — A. 
I  have. 

(A  map  was  marked  Defendants'  Exhibit  171.) 
(A  recess  was  here  taken  until  2  o'clock  p.  m.,  at  which  time  the 
examination  was  resumed.) 

Q.  With  respect  to  defendants'  Exhibit  170,  the  statement  is: 
"  Statement  of  carload  shipments  from  various  Standard  refinery 
points  to  the  territory  south  of  Kentucky  and  Virginia  and  east  of 
the  Mississippi  River  (but  not  including  Mississippi  River  points  or 
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the  cities  of  Mobile  and  Pensacola)."  Why  were  the  Mississippi 
River  points  and  Mobile  and  Pensacola  excluded  in  the  making  up  of 
that  statement? — A.  Because  they  are  on  a  different  rate-making 
basis. 

Q.  Different  than  what?  Different  than  the  other  territory  indi- 
cated there? — A.  Yes,  sir. 

Q.  Now,  the  balance  of  the  territory  indicated  there  is  the 

10003  territory  tributary  to  Grand  Junction,  in  getting  the  benefit 
of  the  Grand  Junction  rate. — A.  Grand  Junction  and  Evans- 

ville,  Cincinnati  and  Louisville  combinations. 

Q.  But  the  Mississippi  Eiver  points  and  Mobile  and  Pensacola  did 
not  get  the  benefit  of  the  Grand  Junction  rates? — A.  The  rates  to 
those  points  aie  made  on  an  entirely  different  basis.  They  are  pro- 
rated through. 

Q.  I  show  you  defendants'  Exhibit  171,  that  large  may.  Will  you 
please  explain  somewhat  in  detail  the  theory  upon  which  that  map  is 
constructed? — A.  This  map,  which  shows  the  States  of  Tennessee, 
North  and  South  Carolina,  Georgia,  Alabama,  Mississippi,  and  two 
or  three  outlying  States,  is  constructed  for  the  purpose  of  showing 
the  territory  that  was  available  to  the  so-called  Grand  Junction 
combination.  In  addition  to  the  various  State  boundaries  and  dif- 
ferent colored  lines  showing  various  railroads  in  the  South,  there  is 
a  triple  red  line.  The  territory  included  within  that  red  line  is  the 
territory  to  which  rates  are  shown  in  the  southern  railwaj^  tariffs 
applying  south  of  Grand  Junction. 

Q.  That  is  to  say,  the  territory  within  the  red  lines  that  you  have 
described  is  the  territory  that  gets  the  benefit  of  the  Grand  Junction 
rate? — A.  That  is  correct. 

Q.  The  farthest  point  east  is  Columbia,  South  Carolina,  is  it  not  ? — 
A.  Yes,  sir. 

Q.  It  shows  on  the  easternmost  point  of  the  red  lines  which  you 
have  described,  and  the  farthest  point  west  is  Rolling  Fork,  Missis- 
sippi, just  east  of  the  Mississippi.  Is  that  right?— A.  That  is 
right. 

10004  Q.  And  the  farthest  point  north  seems  to  be  Clarksville, 
Tennessee,  and  Jellico,  Tennessee? — A.  Yes. 

Q.  What  is  the  farthest  point  south?— A.  The  farthest  point  south 
shown  on  the  red  line  is  Quitman,  Georgia. 

Q.  In  the  southeast,  and  in  the  southwest  ?— A.  Summit,  Missis- 
sippi. 

Q.  Now,  those  towns  named  give  you  four  or  five  points  by  which 
those  red  lines  that  you  have  talked  about  are  clearly  indicated  on  the 
map  ? — A.  That  is  correct. 

Q.  And,  as  I  understand  you,  within  the  territory  shown  by  those 
red  lines,  the  Grand  Junction  rates,  together  with  the  rates  of  the 
southern  roads  from  Grand  Junction  out,  were  available  ? — A.  That 
is  true.  It  is  also  intended  that  the  territory  within  these  red  lines 
include  the  territory  that  was  available  to  both  the  Grand  Junction 
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and  the  Evaasville  combinations  on  shipments  from  Whiting,  In- 
diana. 

Q.  Now,  you  have  excluded  certain  portions  of  the  Atlantic  coast 
States.  Why  did  you  do  that?— A.  I  excluded  certain  portions  of 
the  Atlantic  coast  States  because  in  some  instances  the  Evansville 
and  Grand  Junction  combination  was  not  available,  and  also  for  the 
reason  that  to  many  of  the  points  east  and  southeast  of  the  red  hne 
such  points  were  supplied  exclusively  from  the  Atlantic  coast  points. 

Q.  And  not  from  Whiting? — A.  And  not  from  Whiting,  and  there- 
fore I  felt  they  should  be  eliminated,  fairly  so,  to  both  sides  of  this 
case,  in  making  a  comparison  of  the  amount  of  tonnage  that 

10005  went  into  the  territory  available  to  Evansville  and  Grand 
Junction  combinations. 

Q.  Now,  as  I  understand  Mr.  Durand's  testimony,  it  was  substan- 
tially to  the  effect  that  all  of  the  territory  that  you  have  indicated  as 
lying  Tv'ithin  the  red  lines  in  question  was  supplied,  practically  in  its 
entirety,  from  the  Whiting  refinery. — A.  That  idea  is  very  clear  in  my 
mind  from  the  testimony  that  some  one  has  given  in  this  case.  I  do 
not  say  who  testified  to  it,  because  I  do  not  recall. 

Q.  Have  you  caused  to  be  prepared  a  statement  showing  the  re- 
finery sources  of  the  oil  shipped  by  the  Standard  Oil  Company  into 
the  territory  indicated  as  being  within  the  red  lines  on  defendants' 
Exhibit  171  for  the  year  1905  ?— A.  I  have. 

Q.  I  show  you  defendants'  Exhibit  172.  Is  that  the  statement  in 
question? — A.  Yes,  sir. 

Mr.  Rosenthal.  I  offer  defendants'  Exhibit  172  in  evidence. 

Mr.  Kellogg.  In  defendants'  Exhibit  172  you  have  632  cars,  during 
the  year  1905,  from  Whiting  via  Evansville.  None  of  that  went 
through  Grand  Junction. 

Witness.  The  total  632  cars  shown  on  that  exhibit  from  Whiting, 
Indiana,  via  Evansville,  did  not  go  through  Grand  Junction. 

Mr.  Kellogg.  And  the  1,382  cars  did? 

Witness.  The  1,382  cars,  shown  as  being  shipped  from  Whiting  via 
Grand  Junction,  did  go  through  Grand  Junction. 

Mr.  Kellogg.  The  632,  then,  went  on  the  regular  combination  from 
Evansville,  and  the  1,382  on  the  combination  via  Grand  Junction. 

Witness.  The  632  went  via  Evansville  on  such  rates  as  were 
applied. 

10006  Mr.  Kellogg.  I  know,  but  I  want  to  separate  them. 
Witness.  One  went  on  the  Evansville  combination  and  the 

other  on  the  Grand  Junction  combination. 

Mr.  Kellogg.  All  of  the  1,382  cars  went  on  the  13-cent  rate? 

Witness.  Yes,  sir. 

Mr.  Kellogg.  To  Grand  Junction  ? 

Witness.  Yes,  sir. 

Mr.  Kellogg.  That  is  what  I  am  trying  to  get  at.  That  rate  was 
taken  out  on  December  11,  1905,  was  it  not,  so  this  is  not  a  full  year? 

Witness.  That  is  true.  The  Grand  Junction  rate  was  taken  out 
sometime  in  the  earlj^  part  of  December,  1905,  and  the  1,382  cars 
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shown  hereon  were  shipped  in  the  year  1905  prior  to  the  date  that 
the  Grand  Junction  tariff  was  taken  out. 

Mr.  Kellogg.  And  the  632  cars  that  went  via  the  Evansville 

Witness.  Were  for  the  full  year. 

Mr.  Kellogg.  For  the  full  year  of  1905? 

Witness.  Yes,  sir. 

Mr.  Kellogg.  Then,  the  8^-cent  rate  to  Evansville  was  taken  out 
on  the  1st  of  December,  1905,  was  it  not? 

Witness.  That  is  correct;  yes,  sir. 

Mr.  Kellogg.  Thereafter  the  rate  was  the  same  as  via  Louisville 
or  Cincinnati? 

Witness.  Thereafter  for  the  balance  of  the  month  of  December, 
1905,  after  the  8^-cent  rate  was  taken  out,  the  shipments  moved  on 
the  11-cent  combination. 

10007  Mr.  Kellogg.  Are  there  any  towns  in  defendants'  Exhibit 
172  that  are  not  within  your  double  red  lines  on  defendants' 

Exhibit  171,  which  is  known  as  the  Grand  Junction  line? 

Witness.  They  are  all  included  within  that  red  line.  I  have  not 
done  all  the  work  myself,  but  they  have  been  carefully  checked,  and 
everything  outside  of  the  red  line  has  been  excluded  from  these 
figures. 

Mr.  Kellogg.  Do  I  understand  that  the  territory  covered  by  de- 
fendants' Exhibit  170  is  the  same  territory  as  covered  by  defendants' 
Exhibit  172? 

Witness.  The  territory  covered  by  defendants'  Exhibit  170  is  the 
entire  territory  south  of  Kentucky  and  Virginia  and  east  of  the  Mis- 
sissippi River,  but  not  including  Mississippi  River  points  or  the 
cities  of  Mobile  and  Pensacola. 

Mr.  Kellogg.  Then,  the  statement  "  Baltimore  and  South  Atlantic 
seaboard  points,  3,538  cars,"  in  defendants'  Exhibit  170,  are  cars  that 
went  principally  to  that  territory  east  of  this  territory  included 
within  the  double  red  lines? 

Witness.  No;  the  exhibit  shows  where  they  went. 

Mr.  KJELLOGG.  I  do  not  think  defendants'  Exhibit  170  does. 

Witness.  They  went  into  the  territory  south  of  Kentucky,  as  the 
exhibit  explains,  Mr.  Kellogg,  and  includes  the  points  within  the  red 
lines  and  the  points  outside  of  the  red  lines. 

Mr.  Kellogg.  I  do  not  think  you  understood  my  question.  I  say 
the  3,538  cars  shipped  from  Baltimore  to  South  Atlantic  seaboard 
points.  What  does  that  mean — "  Baltimore  and  South  Atlantic  sea- 
board points?  " 

10008  Witness.  It  means  shipments  were  made  from  Baltimore  and 
South  Atlantic  seaboard  points. 

Mr.  Kellogg.  Then  I  should  not  have  said  "  to."  What  I  mean 
is  this:  Those  shipments  made  from  Baltimore  and  South  Atlantic 
seaboard  points,  3,538  cars,  must  have  gone  principally  east  of  the 
territory  within  the  double  red  lines? 

Witness.  Why,  they  were  scattered  all  over  the  South.  I  could 
not  say  how  far  they  went  east  of  the 
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Mr.  KEO.0GG.  No ;  but  your  figures  would  be  wrong  if  that  is  not 
true,  because  tln^re  were  only  3,538  cars  shipped  into  this  entire  ter- 
ritory according  to  defendants'  Exhibit  172. 

Witness.  Defendants'  Exhibit  172 

Mr.  Miller.  Defendants'  Exhibit  172  is  limited  to  IVhiting,  isn't  it? 

Mr.  Kellogg.  Oh,  no ;  that  includes  it  all. 

Mr.  Miller.  Oh,  yes ;    it  is  a  comparison  from  Whiting,  that  is  all. 

Mr.  Kellogg.  I  think  that  could  be  fig-ured  out  from  both  exhibits. 

Witness.  It  cun  be  fig-ured  out  from  both  exhibits. 

Mr.  Kellogg.  Is  December  a  heaA'y  month  for  the  shipment  of  oil 
into  the  South? 

Witness.  I  can  not  answer  that.  As  compared  vi'ith  the  other 
eleven  months  in  the  year,  I  do  not  know. 

Mr.  Kellogg.  Thej'  are  always  heavier  in  the  winter  than  in  the 
summer  in  the  South,  aren't  they  ? 

Witness.  I  would  not  care  to  aiiHwer  as  to  details  of  trade  matters; 
I  know  nothing  about  them. 

Mr.  Kellogg.  Those  are  not  trade  matters;  those  are  ship- 

10009  ping  matters.     I  notice  in  defendants'  Exhibit  170  the  fol- 
lowing statement:  "(b)  Commencing  about  1903,  there  v.-as  a 

considerable  movement  of  refined  oil  from  Texas  into  the  territory 
mentioned.  This  oil  "ivas  purchased  at  Chaison  (Beaumont)  and 
shipped  via  New  Orleans  in  tank  cars,  and  a  limited  quantity  brought 
by  bulk  boat  to  New  Orleans,  thence  by  tank  cars  to  destination." 
Is  that  included  within  New  Orleans  and  Chaison  in  your  Exhibit 
172? 

Witness.  That  is  a  reference  to  the  shipments  from  Chaison  to 
New  Orleans,  as  shown  on  that  exhibit. 

Mr.  Kellogg.  Will  you  have  prepared,  Mr.  Felton,  so  you  may 
state  on  the  cross-examination  hoAv  much  of  those  shipm.ents  were 
lubricating  oil? 

Witness.  Mr.  Kellogg,  I  am  afraid  the  date  of  the  cross-examina- 
tion will  be  put  off  quite  indefinitely. 

Mr.  Kellogg.  I  notice  226  cars  from  Franklin.  There  is  a  good 
deal  of  lubricating  oil  shipped  to  the  railroads  in  that  country,  isn't 
there? 

Witness.  Yes,  sir;  I  imagine  there  is. 

Mr.  Kellogg.  And  this  includes  lubricating,  doesn't  it? 

Witness.  Whatever  the  quantity  of  oil  is  as  shown  there  as  being 
shipped  from  Franklin,  it  inchides  shipments  from  the  Galena-Signal 
Oil  Company  and  ilso  from  the  Eclipse  Works  of  the  Atlantic  Re- 
finery; all  kinds  of  oil. 

Mr.  Kellogg.  Yvliat  I  want  to  get  at  is  this :  Defendants'  Exhibits 
170  and  172  include  all  kinds  of  oil — lubricating  and  others? 
Witness.  All  kinds  of  oil;  yes,  sir. 

10010  Mr.  Kellogg.  If  it  is  too  much  work  to  prepare  it,  if  you 
can  give  us  a  fair  estimate,  that  will  do. 

Mr.  EosENTHAL.  We  would  be  very  glad  to  do  that,  because  we  are 
concerned  about  that  as  well  as  you  are.    We  want,  if  possible,  to  get 
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it  down  to  a  basis  excluding  as  much  as  we  can  the  lubricating  oil 
which  is  sent  to  the  railroads. 
Mr.  Kellogg.  All  right. 

By  Mr.  Rosenthal  : 

Q.  On  Government's  Exhibit  533,  being  a  tariff  of  the  Chicago  & 
Eastern  Illinois,  Tvith  I.  C.  C.  number  394  and  G.  F.  D.  number  10445, 
appears  the  notation :  "  Waybill  per  division  sheet."  Have  you  the 
division  sheet  there  referred  to  ? — A.  I  have  a  copy  of  a  division  sheet  ; 
yes,  sir. 

Q.  Is  the  document  that  you  have  before  you  now  marked  De- 
fendants' Exhibit  173  ?— A.  It  is. 

Q.  How  do  you  identify  it  with  the  waybill  referred  to  on  the  tar- 
iff?—A.  Defendants'  Exhibit  173  reads:  "Chicago  &  Eastern  Illi- 
nois Railroad  Company.  Freight  department.  Division  sheet  to  be 
iised  in  connection  with  G.  F.  D.  No.  10445,  oil,  carloads,  from  Dol- 
ton,  Illinois,  to  Grand  Junction,  Tennessee."  It  then  provides  for  the 
division  of  the  rate  through  from  "Whiting  to  Grand  Junction. 

Q.  There  is  noted  on  there  some  such  language  as  this :  "  Strictly 
private."  Read  that,  please. — A.  At  the  bottom  of  the  sheet,  just 
above  the  names  of  the  railroad  officials,  appears  the  following: 
"  This  issue  is  strictly  private ;  it  must  not  be  posted  or  shown 
10011  to  other  than  employes  of  the  companies  directly  interested.'' 
Q.  You  say  the  names  of  certain  employes  appear 
thereon  ? — A.  Yes,  sir. 

Q.  What  are  their  names?— A.  H.  H.  Rhodes,  \.  G.  F.  A.;  S.  J. 
Cooke,  A.  G.  F.  A. ;  William  Campbell,  G.  F.  A. — ^meaning  that  those 
three  men  are  assistant  general  freight  agents  and  general  freight 
agent,  respectively,  of  the  Chicago  &  Eastern  Illinois  Railroad. 

Q.  Does  that  division  sheet,  which  was  to  be  restricted  to  the  use  of 
the  employes  of  the  railroad  companies,  indicate  what  the  rate  was 
from  Dolton  to  Grand  Junction? — A.  It  shows  in  full  and  in  detail 
the  division  of  the  earnings  from  Whiting  to  Grand  Junction,  one 
matter  of  detail  being  lacking,  and  that  is  it  does  not  show  the  divi- 
sion of  earnings  between  the  Chicago  &  Eastern  Illinois  and  the 
Evansville  and  Terre  Haute  railroads.  But  that  feature  was  divided 
on  other  percentages.  It  shows  the  division  of  the  rate  at  the  Ohio 
River,  Evansville. 

Q.  Now,  Avhat  were  the  companies  that  were  directly  interested  in 
this  division  sheet? — A.  The  Chicago  Terminal  Transfer  Company, 
by  reason  of  its  switching  charge  to  Dolton ;  the  Chicago  &  Eastern 
Illinois  and  Evsnsville  &  Terre  Haute,  by  reason  of  earnings  Dolton 
to  Evansville;  then  there  was  a  charge  of  one-half  cent  per  100 
pounds  for  getting  across  the  river  at  Evansville ;  and  then  the  word 
"  South  "  appeiir^j.  meaning  the  Illinois  Central  from  Evansville  to 
Grand  Junction. 

Q.  And  it  was  the  employes  of  those  roads  that  were  to  have  ac- 
cess to  this  division  sheet  ? — A.  The  words  "  Strictly  private  " 
10012     on  there  were,  I  expect,  from  my  long  experience  in  issuing 
division  sheets  of  that  kind,  so  as  not  to  let  other  railroads 
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know  the  basis  of  dividing  rates  as  in  force  between  those  interested 
in  this  traffic. 

Q.  If  the  division  sheet,  therefore,  were  in  the  hands  of  the  lUi- 
nois  Central  agent  at  Grand  Junction,  it  would  show  to  him  upon  its 
face,  and  to  all  other  railway  employes  in  whose  hands  that  division 
sheet  was,  that  the  rate  from  Whiting  to  Grand  Junction  via  the 
routes  there  indicated  was  13  cents  ? — A.  It  would. 

Q.  What  relation  is  there  between  a  division  sheet  of  that  kind  and 
the  waybills  that  the  railway  companies  prepare? — A.  The  way- 
bills would  be  made  out  in  accordance  with  the  terms  and  instructions 
of  that  division  sheet,  for  the  reason  that  the  tariff  says  "  Waybill 
in  accordance  with  division  sheet." 

Mr.  Kellogg.  That  is  objected  to  as  immaterial. 

Q.  You  say  the  tariff  provided  that  the  waybills  were  to  be  made 
out  in  accordance  with  division  sheet.  Please  point  that  out  on  the 
tariff.— A.  Tariff  G.  F.  D.,  10445,  I.  C.  C.  394  contains  the  following 
instruction 

Q.  That  is  the  tariff  of  the  Chicago  &  Eastern  Illinois  making  a 
13-cent  rate  from  Dolton  to  Grand  Junction  ? — A.  Yes,  sir.  It 
reads,  "  Waybill  per  division  sheet." 

Q.  Now,  what  does  that  mean? — -A.  That  calls  attention  of  the 
agent  to  the  fact  that  he  must  consult  a  division  sheet  which  by  some 
reference  is  connected  up  with  this  tariff  before  he  can  make  his 
waybill. 

Q.  That  is  to  say,  the  agent  of  the  Chicago  &  Eastern  Illi- 
10013     nois,  who  makes  out  the  original  waybill  is  instructed  in  the 
making  out  of  that  waybill  to  consult  the  division  sheet? — A. 
That  is  correct. 

Q.  And  consulting  the  division  sheet,  what  would  he  ascertain 
with  respect  to  the  rate? — A.  He  would  find  unusually  explicit  de- 
tails, an  example  being  made  of  a  carload  weighing  40,000  pounds, 
showing  the  charges  on  which  he  should  make  his  waybill  from 
Dolton  to  Evansville,  and  the  Ohio  River  percentage  charge,  and  the 
proportion  to  be  assessed  by  the  Illinois  Central  Railroad  south  of 
Evansville  to  Grand  Junction.  Under  this  division  sheet  two  way- 
bills would  be  necessary — one  from  Dolton  to  Evansville,  and  another 
from  Evansville  to  Grand  Jimction. 

Q.  So  that  if  the  agent  followed  the  instructions  of  the  tariff  and 
the  division  sheet  and  waybilled  in  accordance  therewith,  the  13-cent 
rate  would  have  appeared  upon  the  waybill? — A.  I.t  would. 

Q.  And  if  the  13-cent  rate  did  appear  upon  the  waybill,  Mr.  Sea- 
brooke,  the  joint  agent  of  the  Illinois  Central  and  the  Memphis  & 
Charleston  at  Grand  Junction,  would  receive  those  very  waybills, 
would  he  not? 

Mr.  Kellogg.  That  is  entirely  incompetent  and  immaterial  and 
not  within  the  knowledge  of  Mr.  Felton.  He  does  not  pretend  to 
say  it  w,as  done,  but  what  should  have  been  done.  As  a  matter  of 
fact,  it  was  not  waybilled  in  that  way,  but  it  was  blind  billed. 
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Mr.  EosENTHAL.  As  a  matter  of  fact  it  was  not  until  after  this 
date. 

10014  Mr.  Kellogg.  Was  not  what? 

Mr.  EosENTHAL.  Blind-billed.  Hurlbut's  letter  was  not 
written  until  three  weeks  after  this. 

(The  question  was  read.) 

A.  He  would.  He  would  have  received  the  waybill  from  Evans- 
ville  to  Grand  Junction,  showing  that  the  traffic  moved  on  a  rate  from 
Dolton  and  Whiting  to  Grand  Junction. 

Q.  I  show  you  defendants'  Exhibit  174.  What  is  that,  in  so  far 
as  it  has  any  relation  to  Government's  Exhibit  533  ? — A.  Defendants' 
Exhibit  174  is  tariff  G.  F.  D.  No.  10084,  I.  C.  C.  No.  333,  naming  a 
13-cent  rate  on  oil  from  Dolton  and  Whiting  to  Grand  Junction, 
Tennessee,  effective  September  15,  1897.  This  tariff  I.  C.  C.  333  was 
cancelled,  effective  February  1,  1898,  by  a  cancellation  notice,  No. 
330,  I.  C.  C.  388,  issued  by  the  Chicago  &  Eastern  Illinois  Eailroad, 
as  appears  from  defendants'  Exhibit  174^A.  I  have  nothing  before 
me  showing  that  there  was  any  issue  between  the  cancellation  of 
I.  C.  C.  333,  which  cancellation  was  effective  February  1,  1898,  and 
the  issue  of  another  tariff,  I.  C.  C.  394,  which  also  named  a  13-cent 
rate  from  Whiting  and  Dolton  to  Grand  Junction,  effective  February 
8, 1898,  Government's  Exhibit  533. 

Q.  Referring  to  defendants'  Exhibit  174,  being  the  tariff  that  was 
issued  making  a  13-cent  rate  from  September  15,  1897,  and  which 
continued  in  force  until  February  1,  1898,  do  you  find  on  the  face 
of  that  tariff  the  same  instructions,  to  wit,  "  Waybill  per  division 
sheet?  "—A.  I  do. 

Q.  And,  again,  if  the  instructions  on  the  tariff  were  followed 
by    the    agent    making    out    the    waybill,    those    waybills 

10015  would  have  shown  upon  their  face  the  13-cent  rate  from  Dol- 
ton and  Whiting  to  Grand  Junction,  if  the  ordinary  course 

of  railroad  business  was  followed  in  that  regard? 

Mr.  Kellogg.  That  is  objected  to  as  incompetent  and  immaterial. 

A.  That  is  correct. 

Q.  Now,  a  waybill  made  out  by  the  C.  &  E.  I.  agent  at  Dolton 
would  accompany  the  car  through  to  destination,  would  it  not? — A. 
No,  sir. 

Q.  It  would  accompany  it  how  far? — A.  It  would  accompany  the 
car  as  far  as  Evansville,  or  it  might  be  sent  to  the  agent  at  Evans- 
ville  in  an  envelope,  the  car  going  from  Dolton  to  Evansville  on 
what  is  called  a  running  slij).  Then  the  Illinois  Central  would  make 
a  waybill  in  accordance  wnth  the  instructions  on  this  division  sheet 
from  Evansville  to  Grand  Junction,  showing  the  through  rate  of  13 
cents  and  all  its  divisions.  That  waybill  might  accompany  the  car, 
or  it  might  be  sent  by  mail  to  the  agent  at  Grand  Junction,  the  car 
running  from  Evansville  to  Grand  Junction  on  a  running  slip  or 
some  card  waybill,  whatever  the  method  of  the  railroad  might  be. 

Q.  So  that  the  agent  at  Grand  Junction,  if  the  instructions  found 
on  the  tariff  had  been  followed,  from  September,  1897,  on,  must  have 
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known  that  the  rate  from  Dolton  and  Whiting  to  Grand  Junction 
was  13  cents ;  is  that  not  so  ? 

Mr.  Kellogg.  That  is  objected  to  as  calling  for  the  conclusion  of 
the  witness. 

A.  He  must  have  known  that  during  the  period  that  the  tar- 

10016  iffs  bore  the  instructions  to  waybill  in  accordance  with  the 
division  sheet,  if  nothing  else  had  been  issued  to  change  those 

instructions. 

Mr.  EosENTHAL.  I  offer  in  evidence  defendants'  Exhibit  173,  174, 
and  174-A,  each  of  them  having  just  been  furnished  me  by  the  Gov- 
ernment at  my  request,  except  the  division  sheet. 

Mr.  Kellogg.  174  and  174-A  were  put  in  by  the  Government, 
weren't  they? 

Mr.  EosENTHAL.  No ;  Mr.  Durand  testified  from  them,  but  made 
no  mention  of  the  notation  "  Waybill  per  instructions." 

Mr.  Kellogg.  I  do  not  object  to  those.  They  are  practically  in 
evidence.  I  want  to  ask  a  question  or  two  about  defendants'  Exhibit 
173.  I  notice  that  defendants'  Exhibit  173  is  a  division  sheet  issued 
February  3,  1898.  You  do  not  know  anything  about  the  division 
sheets  preceding  under  these  tariffs  174  and  174— A  ? 

Witness.  That  is  the  only  division  sheet  that  I  have. 

Mr.  Kellogg.  Do  you  know  that  any  shipments  were  made  at  aU 
from  February  3, 1898,  to  March  1, 1898,  at  which  time  Mr.  Hurlbut's 
letter  would  take  effect,  over  the  C.  &  E.  I.,  Evansville  &  Terre 
Haute,  and  the  Illinois  Central  to  Grand  Junction  ? 

Witness.  I  have  made  no  inquiries  whatever  along  that  line. 

Mr.  Kellogg.  So,  if  there  were  no  shipments  there  would  be  no 
waybills,  would  there? 

Witness.  If  there  were  no  shipments  there  would  be  no  waybills. 
Mr.  Kellogg.  And  if  there  were  no  waybills  the  agent  at 

10017  Grand  Junction  would  not  see  any. 

WIT^'ESS.  But  the  agent  at  Grand  Junction  would  receive 
that  division  sliest  whether  he  got  any  waybills  or  not. 

Mr.  Kellogg.  You  don't  know  that  he  received  it,  do  you? 

Witness.  That  was  sent  to  all 

Mr.  Kellogg.  Do  you  know  that  that  was  sent  to  the  agent  at 
Grand  Junction  of  your  own  knowledge?  Now,  are  you  testifying 
to  that  ? 

WiTKESs.  I  T.ill  say  this:  That  it  shows  it  was  sent  to  all  inter- 
ested parties,  bee  luse  it  says  so. 

Mr.  Kellogg.  Where  does  it  say  it  is  sent  to  all  interested  parties? 

Witness.  "  It  must  not  be  posted  or  shown  to  other  than  employes 
of  the  companii'S  directly  interested,"  and  the  agent  at  Grand  Junc- 
tion was  directly  interested  in  handling  that  traffic. 

Mr.  Kellogg.  So  you  infer  he  got  that,  and  that  is  all  you  know 
about  it? 

Witness.  It  says  so. 

Mr.  Kellogg.  Evidently  it  was  intended  to  be  kept  secret. 
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Witness.  Yes ;  secret  from  other  roads.  He  had  that  information, 
whether  he  got  it  from  the  waybills,  if  any  traffic  moved,  or  he  got  it 
from  the  division  sheet  whether  any  traffic  moved  or  not. 

Mr.  Kellogg.  But  you  do  not  know  of  your  own  knowledge  that 
that  was  ever  sent  to  the  agent  at  Grand  Junction,  do  you  ? 

Mr.  Rosenthal.  He  just  said  he  does  not  know;  that  he 

10018  only  infers  from  the  instruction  and  the  course  of  business. 

Witness.  That  is  correct. 

Mr.  Kellogg.  This  division  sheet  only  instructs  how  the  oil  was 
to  be  billed  as  far  as  Evansville. 

Witness.  And  shows  the  proportion  beyond. 

Mr.  Kellogg.  Yes;  but  it  does  not  give  any  instructions  how  it 
should  be  billed  beyond  Evansville  to  Grand  Junction,  does  it? 

Witness.  The  agent  at  Evansville  had  the  instructions. 

Mr.  Kellogg.  Well,  does  it  give  any  instructions? 

Mr.  Rosenthal.  Let  him  answer.  Go  ahead  with  your  answer, 
Mr.  Felton. 

Witness.  I  will  have  to  answer  you  just  a  little  bit  in  detail. 
(Looking  at  defendants'  Exhibit  173.)     That  is  right,  isn't  it? 

Mr.  Kellogg.  It  seems  to  me  you  can  answer  the  question  as  to 
whether  that  division  sheet  gives  any  instruction  as  to  how  the  oil  is 
to  be  billed  from  Evansville  to  Grand  Junction. 

Witness.  Yes,  sir;  it  does. 

Mr.  Kellogg.  Where? 

Witness.  It  says  to  use  52.1  per  cent  of  the  rate  after  making  the 
deduction  for  the  Chicago  Terminal  Transfer  switching  and  the 
Evansville  Bridge  toll. 

Mr.  Kellogg.  It  allows  the  Illinois  Central  that  part  of  the  rate, 
but  it  does  not  say  how  they  were  to  waybill,  does  it  ? 

Witness.  They  were  to  bill  it  in  accordance  with  that  pro- 
portion. 

10019  Mr.  Kellogg.  That  is  an  instruction  to  the  Chicago  &  East- 
ern Illinois  employees,  isn't  it? 

Witness.  No,  sir;  not  particularly;  it  is  issued  to  all 

Mr.  Kellogg.  Whom  is  it  issued  by? 

Witness.  By  the  Chicago  &  Eastern  Illinois  Railroad  Company, 
and  it  shows  that  the  agent  at  Evansville,  whose  road  is  a  party  to 
the  tariff,  must  turn  that  car  over  to  the  Illinois  Central.  It  does 
not  show  that  the  freight  charges  are  prepaid.  That  leaves  the  ques- 
tion of  the  freight  charges  to  follow,  if  necessary.  It  shows  that  the 
rate  divides  and  allows  the  road  south  of  Evansville  52.1  per  cent,  if 
I  am  giving  the  figures  correctly,  and  therefore  is  a  billing  instruc- 
tion to  the  agent  at  that  point. 

Mr.  Rosenthal.  The  agent  of  what  road  at  that  point? 

Witness.  The  Illinois  Central. 

Mr.  Rosenthal.  To  do  what? 

Witness.  Giving  him  the  figures  on  which  to  bill  the  car  from 
Evansville  to  Grand  Junction. 

Mr.  Rosenthal.  On  which  to  waybill  the  car? 
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Witness.  On  which  to  waybill  the  car. 

Mr.  Kellogg.  You  do  not  know  what  other  instructions  were 
given,  do  you  ? 

Witness.  I  am  only  testifying  from  that  division  sheet. 

Mr.  Kellogg.  Now,  on  February  24,  of  the  same  year,  21  days  later, 
Mr.  Hurlbut,  the  general  freight  agent  of  the  Illinois  Central,  directed 
that  those 

10020  Mr.  Rosenthal.  I  shall  have  to  object  to  that  at  this  time 
upon  the  ground  that  that  is  not  cross-examination. 

Mr.  Kellogg.  I  haven't  asked  him  the  question  yet. 

Mr.  Rosenthal.  Well,  you  have  gone  far  enough  to  warrant  me 
in  objecting. 

Mr.  Kellogg.  To  warrant  you  in  suspecting,  eh? 

Mr.  Rosenthal.  Well,  both  suspecting  and  objecting. 

Mr.  Kellogg.  I  think  you  may  suspect.  But  please  let  me  ask 
him  the  question.  On  February  24th,  21  days  later,  Mr.  Hurlbut, 
general  freight  agent  of  the  Illinois  Central,  directs  Mr.  Campbell, 
of  the  Illinois  Central,  as  follows :  "  In  view  of  the  circumstances 
which  surround  the  making  and  application  of  the  tariff  and  with 
which  you  are  of  course  entirely  familiar,  we  believe  that  it  would 
be  advisable  to  arrange  to  have  the  shipments  waybilled  through, 
prepaid,  which  means  not  to  show  any  rates  or  divisions  of  same." 

Mr.  Rosenthal.  Now,  just  a  minute.  Mr.  Kellogg  has  read  that 
wrong  and  interpreted  it  wrong.  He  is  referring  to  an  alleged  let- 
ter that  was  offered  in  evidence  in  Washington,  which  has  never 
been  proved  in  this  case,  or  properly  proved,  and  he  is  going  away 
beyond  the  scope  of  what  he  has  any  right  to  do  at  this  time,  and  I 
will  have  to  instruct  you,  Mr.  Felton,  not  to  get  into  any  controversy 
with  him  on  that  subject-matter  just  now. 

Mr.  Kellogg.  I  am  not  going  to  have  any  controversy.  I  just 
want  an  answer. 

Mr.  Rosenthal.  No;  you  don't  want  an  answer. 
Mr.  Kellogg.  Yes ;  I  do. 

10021  Mr.  Rosenthal.  That  is  not  what  you  are  after.     You  want 
him  to  read  that  letter,  that  is  all. 

Mr.  Kellogg.  Now,  will  you  please  answer  ? 

Mr.  Rosenthal.  No. 

Witness.  I  think  I  will  not  answer  just  now,  Mr.  Kellogg. 

Mr.  Kellogg.  Now,  unless  there  were  some  shipments  made  be- 
tween February  3,  1898,  the  date  of  the  division  sheet,  and  the  time 
this  letter  went  into  effect 

Mr.  Rosenthal.  If  it  ever  did  go  into  effect. 

Mr.  Kellogg.  There  would  not  be  any  waybill  showing  that  rate, 
would  there? 

Mr.  Rosenthal.  Now,  if  the  moon  were  made  of  green  cheese, 
and  you  know  all  about  it,  you  might  be  able  to  answer  the  question. 

Mr.  Kellogg.  You  are  basing  all  your  questions  on  "  ifs  "  that  are 
not  true  and  improbabilities.    Now,  do  you  know  that  one  car  of  oil 
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■was  shipped  to  Grand  Junction  during  those  dates,  waybilled  under 
that  instruction? 

Mr.  EosENTHAL.  During  what  dates ?     From  September? 

Mr.  Kellogg.  From  September  until  March  1,  1898. 

Mr.  KoSENTHAL.  I  Submit  that  he  has  already  answered  that 
several  times. 

Mr.  Kellogg.  Well,  do  you  ?     You  can  answer  that. 

Witness.  Shall  I  answer? 

Mr.  Rosenthal.  Surely. 

Witness.  I  haven't  made  any  investigation. 

Mr.  Rosenthal.  Mr.  Felton,  is  it  at  all  probable  that  the 

10022  Chicago  &  Easteiii  Illinois  would  have  had  in  effect  a  13-cent 
rate  from  September,  1897,  to  February,  1898,  and  have  taken 

the  trouble  to  cancel  it  and  immediately  replace  it  with  another  13- 
cent  tariff,  without  there  having  been  any  traffic  move  under  that 
tariff  from  September  to  February  ? 

Witness.  Very  improbable. 

Mr.  Kellogg.  Do  you  know  there  was  any?  It  is  a  very  easy 
matter  for  you  to  determine,  is  it  not? 

Mr.  Miller.  Rather  than  speculate. 

Mr.  Rosenthal.  Oh,  we  will  be  very  glad  to  determine  it,  now  that 
you  have  asked  the  question,  and  will  give  you  the  answer  in  detail 
before  we  get  through  with  this  case,  showing  just  what  the  move- 
ment was  between  those  months.  Please  make  a  note  of  that,  Mr. 
Martyn. 

Mr.  Kellogg.  Now,  as  a  matter  of  fact,  do  you  know  that  the  oil 
was  not  blind  billed  during  that  very  time  ? 

Witness.  I  made  no  inquiries  along  that  line  one  way  or  the  other. 

Mr.  Kellogg.  You  know  it  was  blind  billed  afterward,  do  you  not  ? 

Witness.  I  have  heard  some  testimony  given  to  that  effect;  that 
it  was  afterward. 

Mr.  Kellogg.  That  is  all. 

10023  Q.  I  think  it  appears  from  the  testimony  in  this  case  that 
the  rate  from  Louisville  to  southern  points  and  from  Evans- 

ville  to  southern  points  is  ^  cents  less  than  from  Cincinnati  to  south- 
ern points.  Do  you  know  whether  the  rate  from  Cleveland  to  Cin- 
cinnati during  the  same  period  of  time  that  that  situation  just  de- 
scribed by  me  existed  was  4-J  cents  less  than  from  Cleveland  to  Louis- 
ville and  Evansville  ? — A.  Yes.  I  have  tariffs  showing  that  the  rate 
from  Cleveland  to  Cincinnati  was  considerably  less  than  the  rate 
from  Cleveland  to  Louisville  and  Evansville.  I  would  like  to  read 
from  the  tariffs  before  I  go  into  details. 

Q.  Do  you  know  how  long  that  situation  has  existed? — A.  For  a 
great  many  years. 

Mr.  Kellogg.  You  are  talking  about  oil  rates,  are  you  ? 

Witness.  That  is  what  I  am  testifying  about. 

Q.  Oil  rates;  yes,  sir.— A.  I  am  now  reading  from  Tariff  D-5915. 
It  also  has  another  reference,  S.  T.  No.  338,  issued  by  the  New  York, 
Lake  Erie  &  Western  Railroad  Company. 
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Q.  When? — A.  It  is  a  joint  carload  oil  tariff  from  Cleveland, 
Ohio-Newburg,  Ohio,  taking  effect  September  3,  1888. 

Q.  That  was  about  three  years  before  the  'V^Tiiting  refinery  was 
in  operation? — A.  I  so  understand. 

Q.  What  does  that  tariff,  so  issued  by  the  Erie  road  in  1888,  show 

with  respect  to  the  Cleveland-Cincinnati  rate  and  the  rates  south 

and  the  Cleveland-Louisville  rate  and  the  rates  south  of  Louisville?— 

A.  This  tariff  does  not  show  any  rate  south.    This  tariff  only 

10024  names  the  rates  to  the  Ohio  River;  not  a  joint  through  tariff. 
It  reads  "  Joint  carload  oil  tariff,"  but  it  does  not  apply  to 

points  south  of  the  Ohio  Eiver.  On  page  12  it  names  a  rate  of  8J 
cents  per  100  pounds  to  Cincinnati. 

Q.  That  is  from  Cleveland  to  Cincinnati  ? — A.  From  Cleveland  to 
Cincinnati.  The  word  "  carload  "  appears  on  the  first  page  of  the 
tariff.  It  does  not  in  the  rate  columns.  On  page  24  it  names  a  rate 
of  15|  cents  per  100  pounds  to  Evansville,  Indiana,  from  Cleveland. 
On  page  24  it  also  shows  a  rate  of  13  cents  per  100  pounds  to  Louis- 
ville, Kentucky. 

Q.  So  the  rate  from  Cleveland  to  Cincinnati  under  this  tariff 
issued  in  1888  on  petroleum  and  its  products  was  84  cents.  Is  that 
right? — A.  That  is  right. 

Q.  And  from  Cleveland  to  Louisville  it  was  13  cents.  Is  that 
right? — A.  That  is  right. 

Q.  And  to  Evansville  it  was  how  much? — A.  15^  cents. 

Q.  So  before  the  AVhiting  refinery  was  constructed — several  years 
before  it  was  constructed — that  same  difference  in  favor  of  Cincinnati 
from  Cleveland,  as  compared  with  Louisville  and  Evansville,  ex- 
isted?— A.  The  differences  appear  as  I  have  quoted  from  this  Erie 
tariff. 

Q.  Do  you  know  whether  at  that  same  time A.  I  would  like  to 

say,  before  you  leave  there,  that  this  tariff  supersedes  another  one. 
It  supersedes  Tariff  192,  dated  October  12,  1887.  I  was  unable  to 
find  anywhere  a  copy  of  that  earlier  tariff'. 

10025  Mr.  Kellogg.  I  don't  suppose  it  is  necessary  to  read  those 
tariffs.    The  same  differential  exists  today. 

Q.  And,  as  shown  by  the  1887  tariff,  do  you  find  the  same  differ- 
ences then  existing? — A.  I  could  not  locate  a  copy  of  the  1887  tariff; 
but  if  I  may  be  permitted  to  say,  some  of  the  old  rate  men  of  the 
Erie  road  said  the  rates  were  the  same. 

Mr.  Kellogg.  The  same  differentials  exist  today? 

Witness.  I  think  there  are  some  little  differences  as  compared  to 
today ;  but,  however,  those  are  the  rates. 

Q,.  Do  you  know  whether  at  that  time  Evansville  and  Louisville 
took  a  3|  or  4  or  4^-cent  lower  rate  to  points  south  than  Cincinnati  ? — 
A.  I  understand  so;  but  I  would  require  the  tariffs  to  point  it  out 
specifically. 

Q.  Have  you  any  tariffs  showing  what  the  rates  were  from  Corry, 
Franklin,  Reno,  and  Oil  City,  Pennsylvania,  as  early  as  September, 
1888,  to  Cincinnati  and  to  Louisville  and  Evansville? — A.  I  have. 


B'ELTOU.  1791 

Q.  What  tariffs  have  you  that  show  that? — A.  I  have  New  York, 
Lake  Erie  &  Western  Eailway  Company's  Tariff  D-5946,  S.  T.  No! 
339,  Joint  Carload  Oil  Tariff  from  Corry,  Franklin,  Reno,  Oil  City, 
Pennsylvania,  taking  effect  September  3,  1888. 

Q.  Now,  will  you  give  us  the  rates,  please,  between  the  points 
named  and  Cincinnati,  Louisville,  and  Evansville? — A.  On  page  12 
of  that  tariff  I  find  the  rate  to  Cincinnati  from  Corry,  Franklin, 
Reno,  Oil  City  to  be  12  cents  per  100  pounds. 

Q.  And  to  Louisville  and  Evansville? — A.  On  page  24  I 

10026  find  the  rate  to  Evansville  to  be  18^  cents  and  on  the  same 
page  (24)  to  Louisville,  Kentucky,  17  cents  per  100  pounds. 

Q.  What  is  the  date  of  that  tariff?— A.  September  3,  1888.  This 
also  canceled  some  earlier  tariffs  issued  in  1887,  copies  of  which  I 
was  unable  to  obtain. 

Q.  Have  you  also  a  tariff  showing  the  rate  at  that  time  from  Buf- 
falo to  Cincinnati,  Louisville,  and  Evansville? — A.  I  have  a  copy 
of  New  York,  Lake  Erie  &  Western  Tariff  6069 ;  as  nearly  as  I  can 
tell  it  has  the  prefix  "  D."  There  are  a  lot  of  pencil  marks  on  it. 
It  also  shows  distinctly  the  number  S.  T.  341.  It  was  effective  Sep- 
tember 3, 1888.  It  is  a  joint  carload  oil  tariff  naming  rates  from  Buf- 
falo, New  York.  On  page  12  it  names  12  cents  per  100  pounds  to 
Cincinnati,  and  on  page  24  it  names  18|  cents  to  Evansville  and  17 
cents  to  Louisville. 

Mr.  Miller.  These  were  tariffs  naming  rates  over  this  railroad 
and  combination  of  railroads  into  and  through  Central  Freight 
Association  territory,  to  the  Ohio  River. 

Witness.  These  tariffs  named  rates  to  points  in  the  so-called  Cen- 
tral Freight  Association  territory. 

Q.  Now,  Mr.  Felton,  without  going  through  the  tariffs,  do  you 
know  generally  whether  the  roads  running  south  from  Evansville 
and  Louisville  made  a  rate  of  4  or  4-J  cents  less  than  did  the  roads 
south  from  Cincinnati,  in  order  to  equalize  the  four  or  four  and  one- 
half  cents  preference  that  Cincinnati  had  over  Evansville  and  Louis- 
ville from  points  north? — A.  You  mean  that  Cincinnati  had  under 
Evansville  and  Louisville? 

10027  Q.  Yes. — A.  Answering  that  question  generally,  that  is  true. 
I  could  not  answer  it  specifically  without  the  tariffs,  but  I 

know  that  to  be  generally  correct. 

Q.  That  would  be  necessary  for  the  roads  running  south  from 
Evansville  and  Louisville,  in  order  to  enable  them  to  get  any  of  the 
business  that  originated  in  the  North,  as  against  roads  running  south 
from  Cincinnati,  would  it  not? — A.  That  is  true. 

Q.  Have  you  caused  to  be  analyzed  and  examined  Government 
Exhibit  586,  with  a  view  of  ascertaining  its  accuracy  ? — A.  I  have. 

Q.  I  show  you  defendants'  exhibit  marked  146  for  identification, 
which  you  identified  the  other  day  in  connection  with  the  discussion 
of  the  Parkersburg-Marietta  situation.  Does  that  contain  a  list  or 
a  table  showing  the  inaccuracies  of  Government  Exhibit  586  ? — A.  It 
does. 
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Mr.  EosENTHAL.  I  now  offer  in  evidence  the  document  marked 
Defendants'  Exhibit  146  for  identification,  and  ask  that  it  be  marked 
Defendants'  Exhibit  146. 

Q.  Now,  referring  to  defendants'  Exhibit  146,  where  do  you  get 
the  list  of  towns  thereon  contained  ? — A.  I  have  not  a  copy  of  it  be- 
fore me,  but  they  were  taken  from  petitioner's  Exhibit  586. 

Q.  Taking  the  first  town  there,  Toledo,  Ohio,  to  Greensboro,  North 
Carolina,  that  shows  the  rate  as  shown  by  Government  Exhibit  586 
to  be  48i-  cents,  does  it  not  ? — -A.  It  does. 

Q.  What,  as  a  matter  of  fact,  was  the  correct  rate? — A.  48  cents 
per  100  pounds. 

10028  Q.  As  shown  by  what  tariffs  ? — A.  48  cents  per  100  pounds, 
as  shown  by  Cincinnati,  Hamilton  &  Dayton  tariff,  I.  C.  C. 

1156,  naming  a  27-cent  rate  to  Richmond,  Virginia,  and  the  Southern 
Railway  Company's  tariff,  I.  C.  C.  5618,  naming  21  cents  from  Eich- 
mond  to  destination. 

Q.  Now,  when  you  get  down  to  Wilmington,  North  Carolina,  you 
show  that  Government  Exhibit  686,  with  respect  to  the  rate  from 
Toledo  to  Wilmington,  is  inaccurate  to  the  extent  of  7J  cents,  do  you 
not? — A.  That  is  correct. 

Q.  And  that  its  exhibit  in  respect  to  the  rate  from  Cleveland  to 
Wilmington  is  inaccurate  to  the  extent  of  11  cents? — A.  That  is 
correct. 

Q.  And  to  Charleston,  South  Carolina,  inaccurate  to  the  extent  of 
9  cents? — A.  9  cents  from  Cleveland;  yes,  sir. 

Q.  And  in  every  instance  you  have  designated  on  defendants'  Ex- 
hibit 14G  the  tariffs  that  were  your  authority  in  the  making  up  of 
the  correct  rates  and  the  showing  of  the  inaccuracies  in  the  Govern- 
ment exhibit,  have  you  ? — A.  We  show  the  tariff  rates  and  in  almost 
every  instance  the  basing  point  on  which  the  combination  was 
built  up. 

By  Mr.  Kellogg: 
Q.  Now,  I  see  on  your  Exhibit  146  a  large  number  of  towns 
here  with  a  half  a  cent  difference  on  account  of  a  bridge  toll  at  Louis- 
ville?— A.  Yes,  sir. 

Q.  As  a  matter  of  fact,  was  not  that  bridge  tbll  absorbed  by  the 
railroad  companies? — A.  The  tariffs  do  not  so  indicate. 

Q.  Well,  I  know ;  but  isn't  it  a  fact  that  the  railroads  absorbed 
that  bridge  charge? — A.  Not  according  to  their  tariffs. 

Q.  That  is  not  the  question.     I  want  to  know  whether  this 

10029  is  accurate. — A.  It  is  accurate,  from  the  tariffs. 

Q.  I  know,  but  isn't  it  a  fact  that  the  railroads  absorbed 
the  bridge  charge? 

Mr.  Rosenthal.  Of  a  half  cent? 

Mr.  Kelloog.  Yes,  sir. 

A.  Not  from  the  tariffs. 

Q.  I  have  not  asked  you  that.  I  have  asked  you  as  a  matter  of 
fa,ct  whether  on  all  shipments  from  Whiting A.  Why,  Mr.  Kel- 
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logg,  do  you  suppose  I  am  going  to  say  that  the  railroad  absorbs  a 
bridge  toll  of  a  half  cent  when  this  tariff  filed  with  the  Interstate 
Commerce  Commission  says  that  it  does  not? 

Q.  As  a  matter  of  fact,  on  all  shipments  from  Whiting,  Indiana, 
do  not  the  railroads  absorb  that  half-cent  bridge  toll  across  the 
river? — A.  Not  according  to  the  tariffs. 

Q.  That  is  not  the  question  I  asked  you. — A.  Why,  I  can  not 
answer  any  other  way. 

Mr.  Rosenthal.  lie  is  asking  for  your  knowledge  independently. 

Witness.  I  should  like  to  answer  to  please  you,  Mr.  Kellogg,  but 
I  am  not  going  contrary  to  what  the  tariff  says. 

Q.  From  your  knowledge  independent  of  the  tariffs,  don't  you 
know  they  did  absorb  those  bridge  tolls  ? — A.  No,  sir ;  I  do  not. 

Q.  Have  you  investigated?  Do  you  know  they  did  not? — A.  I 
know  the  tariffs  say  they  did  not. 

Q.  Do  you  know  of  your  own  knowledge  that  they  did  not? — A. 
I  do  not  know  anything  about  it  except  what  the  tariffs  say. 

10030  Q.  Then  you  made  this  ujt  simply  from  the  tariffs? — -A. 
Yes,  sir;  that  is  pretty  good  authority,  too,  a  tariff  filed  with 

the  Commission. 

Q.  Now,  if,  as  a  matter  of  fact,  the  railroads  did  absorb  that,  then 
there  is  an  error  of  a  half  cent,  isn't  there? 

Mr.  Rosenthal.  No,  no. 

A.  Why,  if,  as  a  matter — I  will  not  answer  that  at  all. 

Q.  Will  you  look  up  and  see  whether  your  company  did  actually 
pay  that  bridge  toll  or  whether  you  didn't  ? 

Mr.  Rosenthal.  Surely,  we  will  look  it  up. 

Witness.  Sure. 

Q.  All  right.  Now,  Mr.  Felton,  I  notice  all  or  nearly  all  of  these 
changes  are  through  Richmond.  Most  of  them  are  through  Rich- 
mond ;  from  all  the  places  except  Whiting,  and  the  difference  in  rate 
occurs  by  shipping  through  Richmond  ? — A.  Yes,  sir ;  it  so  appears. 

Q.  What  is  that  rate  out  of  Richmond  which  you  refer  to — a  class 
rate? — A.  I  could  not  say  without  consulting  the  tariff. 

Q.  Where  is  your  tariff  ?  Have  you  got  it  here  ? — A.  No,  sir ;  while 
you  are  talking  on  that,  Mr.  Bogardus,  who  is  sitting  here,  tells  me 
that  he  always  paid  that  half  cent  bridge  charge. 

Q.  I  am  asking  you  to  look  it  up  personally,  so  you  can  swear  to 
it. — A.  I  know,  but  still  you  have  asked  me  in  a  general  way,  and  I 
am  now  giving  you  in  a  general  way  that  source  of  information  that 
comes  to  me. 

Mr.  Rosenthal.  Who  is  Mr.  Bogardus? 

10031  Witness.  Mr.  Bogardus  is  in  direct  charge  of  the  traffic  of 
the  Standard  Oil  Company  of  Indiana,  making  shipments  from 

Wliiting. 

Mr.  Rosenthal.  And  in  response  to  Mr.  Kellogg's  inquiry  you 
have  just  now  ascertained  from  Mr.  Bogardus  that  the  Standard  Oil 
Company  has  always  paid  that  one-half  cent  bridge  toll  ? 
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Witness.  That  is  correct. 

Q.  But  has  not  the  railroad,  in  settlement  of  the  bill  of  freight,  as- 
sumed it  at  the  end  of  the  settlement  ?— A.  Mr.  Bogardus  tells  me  not. 
He  says  the  Standard  Oil  Company  have  paid  it. 

Q.  On  shipments  going  beyond? 

Mr.  Bogardus.  When  prepaid  to  Louisville ;  yes,  sir. 

Witness.  His  answer  is,  "  When  prepaid  to  Louisville ;  yes,  sir."  I 
will  look  further. 

Q.  That  is  the  question,  whether  they  were  prepaid  to  Louisville  or 
prepaid  to  some  other  place. — A.  Well,  we  will  investigate  that,  sir. 

Q.  The  question  is  whether,  in  the  settlement  of  the  freight,  finally 
that  bridge  toll  was  absorbed  by  the  railways. — A.  We  say  it  was  not. 
We  say  we  paid  the  half  cent.    Now,  we  will  get  some  data  on  it. 

Q.  All  right,  that  is  the  best  thing  to  do.  Now,  you  say  in  connec- 
tion with  this  that  the  reason  that  the  rate  from  Evansville  and  Louis- 
ville to  these  southern  points  is  from  4  to  4-J  cents  lower  than  through 
the  Cincinnati  gateway  is  because  Toledo  and  these  other  points  have 
a  lower  rate  to  Cincinnati  than  they  do  to  Louisville  and  Evansville 
north  of  the  river  ? — A.  The  question  was  not  put  to  me  that 

10032  way,  if  the  stenographer  will  read  it. 

Q.  Well,  then,  that  Louisville  and  Evansville  would  have 
to  have  a  4  or  4-1  cent  less  rate  to  the  southern  points  in  order  to 
equalize  with  the  higher  rate  they  paid  north  of  the  river  from  Toledo 
and  other  points? — A.  The  question  was,  as  I  remember  it,  that  the 
Louisville  and  Evansville  lines  could  not  get  traffic  from  Toledo  and 
Cleveland  as  against  the  Cincinnati  line  unless  their  rates  were  about 
the  same — unless  the  through  charge  was  about  the  same. 

Mr.  EosENTHAL.  To  points  south. 

Witness.  To  points  south. 

Q.  Now,  that  was  because  Louisville  and  Evansville,  being  farther 
away  from  Toledo  and  these  other  points,  had  to  pay  more  to  get  the 
oil  to  Evansville  and  Louisville,  wasn't  it? — A.  The  distance  is 
shown  bv  a  map  already  submitted  in  evidence,  from  Toledo  to 
Evansville  and  Louisville,  is  greater  than  from  Toledo  to  Cincinnati; 
yes,  sir. 

Q.  And  the  rate  is,  say,  from  3  to  4-1-  cents  higher? — A.  Something 
of  that  kind;  yes,  sir. 

Q.  So  that  for  the  railroads  out  of  Louisville  and  Evansville  to 
get  the  haul  of  any  oil  they  had  to  make  a  rate  as  low  as  it  was  made 
through  Cincinnati? — A.  Naturally. 

Q.  Now,  turning  it  around,  after  Wliiting  was  established  the  rate 
was  the  same  from  Whiting  to  Cincinnati  and  Evansville,  wasn't 
it  ? — A.  Because  the  distance  is  the  same. 

Q.  The  rate  was  the  same,  wasn't  it? — A.  Yes,  sir;  but  using 
your  same  argument  for  the  rate,  you  used  a  question  of  dis- 

10033  tance  to  show  the  difference  in  the  rate  from  Toledo  to  Evans- 
ville as  against  Cincinnati. 

Q.  Now,  the  railroads  leading  south  from  Cincinnati,  in  order  to 
get  the  Whiting  business,  were  justified  in  making  the  same  rates 
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from  Cincinnati  south  as  Louisville  and  Evansville  were,  weren't 
they  ? — A.  If  they  wanted  to,  they  could. 

Q.  So  that  it  worked  out  that  Whiting  got  the  better  of  it?— A. 
No,  sir ;  I  do  not  see  so  at  all. 

Q.  And  according  to  your  tables  five  times  as  much  oil  went  from 
Whiting  into  that  southern  territory  as  went  from  Toledo,  Pittsburg, 
and  these  other  places.  That  is  correct,  isn't  it? — A.  The  table 
speaks  for  itself.     I  do  not  recall  the  figures. 

Q.  Well,  many  times  more,  isn't  it? — A.  Whiting  shipped  quite 
heavily  into  the  South  via  Evansville ;  yes,  sir. 

Q.  A  good  deal  more  than  these  other  places  all  put  together  ? — A. 
I  could  not  say. 

Q.  That  is  the  table  you  swore  to  here  a.  few  moments  ago? — A. 
You  mean  our  business  ? 

Q.  All  the  business — your  business. 

Mr.  Rosenthal.  The  table  shows  that  it  is  what  it  shows. 

Witness.  You  mean  the  Standard  Oil  Com.pany's  business  ? 

Q.  Yes. — A.  You  said  all  the  business. 

Mr.  Kellogg.  No ;  all  the  oil. 

Witness.  Whiting  shipped  more  than  the  others ;  yes. 

Mr.  MiLLEK.  The  question  was  so  limited. 

Witness.  The  question  was  all  the  oil  business,  and  I  said  I  didn't 
know,  meaning   I   did  not   know   what  the   so-called   independents 

shipped. 
10034        Q.  I  am  talking  about  the  oil  of  all  the  Standard  Oil  com- 
panies.   They  shipped  several  times  as  much  from  Wliiting 
as  from  all  these  other  places,  didn't  they  ? — A.  Whatever  the  state- 
ment shows. 

(Paper  marked  Defendants'  Exhibit  175.) 

By  Mr.  Rosenthal  : 

Q.  Referring  again  to  petitioner's  Exhibit  586,  have  you  caused  to 
be  examined  the  mileage  distances  as  stated  in  that  exhibit? — A.  I 
have. 

Q.  Do  you  find  any  inaccuracies  in  that  regard? — A.  Quite  a 
number. 

Q.  I  show  you  defendants'  Exhibit  175.  Does  that  represent  the 
mileage  inaccuracies  on  petitioner's  Exhibit  586? — A.  It  indicates 
that  errors  were  found  in  a  number  of  instances  in  the  mileage ;  yes, 
sir. 

Q.  As  shown  in  defendants'  Exhibit  175  ?— A.  Yes,  sir. 

Mr.  Rosenthal.  I  offer  in  evidence  defendants'  Exhibit  175. 

By  Mr.  Kellogg: 

Q.  Where  did  you  get  your  distances  from? — A.  The  statement 
shows  there — distances  shown  by  Official  Railway  Guide. 

Q.  Which  Official  Railway  Guide?  We  had  one  here  the  other 
day A.  We  had  the  latest  one  this  time,  in  this  case. 

Mr.  Kellogg.  They  were  wrong  the  other  day. 

Witness.  We  had  the  latest  one  in  this  case. 
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Q.  The  last  Official  Railway  Guide?— A.  Yes,  sir.  In  this  case  Mr, 
Martyn  just  reminds  me  that,  we  have  the  details  showing  how  the 
mileage  was  figured. 

Q.  Let  us  take  that.    We  can  check  it  up  easier  from  that.— 

10035  A.   (Handing  paper  to  Mr.  Kellogg.)   There  is  the  basis  upon 
which  those  mileages  were  obtained. 

Mr.  Kellogg.  It  is  conceded  in  this  case  that  the  office  stamp  on 
petitioner's  Exhibit  577,  reading  as  follows :  "  Canceled  by  Amt.  No.  1 
to  10,  effective  7/8/'03,  190—,"  was  put  upon  the  original  tariff  in  the 
office  of  the  Interstate  Commerce  Commission  by  Mr.  Crossland,  in 
charge  of  freight  tariffs,  on  or  about  March  30,  1906,  on  the  receipt 
of  tariff,  petitioner's  Exhibit  579. 

By  Mr.  Rosenthal  : 

Q.  It  seems  to  be  contended  by  the  Government  on  the  record  in 
this  case  that  the  advance  that  was  made  by  the  Galena-Signal  Oil 
Company  to  the  Illinois  Central  Railroad,  in  1906,  from  $1.67  to 
$2.20,  was  due  to  the  fact  that  about  that  time  the  Standard  Oil  Com- 
pany gave  to  the  Illinois  Central  a  large  increase  in  freight  traffic. 
Do  you  know  where  Stoy,  Illinois,  is? — A.  I  do. 

Q.  Wlaere  is  it? — A.  It  is  on  the  Indianapolis  Southern  Railway, 
part  of  the  Illinois  Central  system. 

Q.  And  where  is  it  in  relation  to  the  Illinois  oil  fields  that  were 
discovered  and  opened  up  two  or  three  years  ago  ? — A.  Right  at  the 
spot. 

Q.  Is  there  any  other  railroad  line  than  the  Illinois  Central  that 
reaches  Stoy,  Illinois? — A.  No,  sir. 

Q.  NoAv,  the  Standard  Oil  Company  has  been  a  large  purchaser  of 
oil  in  the  new  Illinois  fields,  has  it  not  ? — A.  It  has. 

Q.  Have  you  caused  to  be  prepared  a  statement  of  carload  ship- 
ments of  crude  oil  over  the  Illinois  Central  Railroad  from  the 

10036  Illinois  oil  fields  at  Stoy,  Illinois,  to  Whiting,  Indiana,  and 
the  estimated  cost  of  the  same,  comparing  the  year  ending 

June  30,  1906,  and  the  year  ending  June  30, 1907?— A.  I  have. 

(Paper  marked  Defendants'  Exhibit  176.) 

Q.  I  show  you  defendants'  Exhibit  176.  Does  that  show  the  data 
in  question,  concerning  which  I  have  just  asked  you? — A.  Yes,  sir; 
it  does. 

Mr.  Rosenthal.  I  offer  defendants'  Exhibit  176  in  evidence. 

By  Mr.  Kellogg  : 

Q.  These  shipments  were  made  by  the  Standard  Oil  Company 
only,  were  they  not? — A.  Yes,  sir. 

Q.  Where  did  you  say  Stoy  is? — A.  Stoy  is,  I  should  say.  in  central 
eastern  Illinois.  It  is  located  on  the  Indianapolis  Southern  Railway, 
a  road  which  some  time  ago  was  acquired  by  the  Illinois  Central. 

Mr.  Rosenthal.  To  be  definite,  it  was  acquired  by  the  Illinois  Cen- 
tral in  September,  1904,  was  it  not? 

Witness.  That  is  so  shown  by  either  Poor's  Manual  or  some  other 
manual  of  statistics  which  I  consulted. 
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Mr.  EosENTHAL.  And  that  business,  emanating  from  Stoy,  there- 
fore, was  not  competitive  business,  but  of  necessity  had  to  pass  over 
the  Illinois  Central  ? 

Witness.  Purely  local  to  the  Illinois  Central. 

Q.  What  other  roads  are  there  running  through  that  oil  field  ?^ 
A.  Wliat  do  you  mean  by  the  word  "  field  ?  " 

Q.  You  know  what  an  oil  field  is,  don't  you? — A.  The  oil  field 
extends  over  a  great  area  of  country  down  there. 

Mr.  EosENTHAL.  I  am  now  talking  about  the  Stoy  oil  field. 

10037  Q.  How  big  is  the  Stoy  oil  field? — A.  It  was  large  enough 
to  ship  4,513  cars  in  the  year  ending  June  30,  1907. 

Q.  Stoy  is  a  mere  station,  isn't  it  ? — A.  What  kind  of  a  station  ? 

Q.  A  station  on  the  Illinois  Central  Eailroad? — A.  It  is  a  station 
on  the  Illinois  Central  Eailroad. 

Q.  Now,  the  oil  field  is  not  right  around  the  depot,  is  it? — A.  I 
don't  know  how  large  the  oil  field  is. 

Q.  You  don't  know  anything  about  it? — A.  The  limits  of  the  oil 
field? 

Q.  Yes,  sir. — A.  No,  sir. 

Q.  You  haven't  any  idea  ? — A.  Never  have  been  down  there. 

Q.  Then,  how  do  you  know  Stoy  is  the  oil  field? — A.  Because  I 
know  these  cars  were  shipped  from  Stoy. 

Q.  All  you  know  about  it  is  that  the  cars  were  shipped  from 
Stoy? — A.  That  seems  to  be  enough. 

Q.  Now,  there  is  a  large  oil  field  there,  isn't  there? — A.  There  is 
an  oil  field  in  Illinois. 

Q.  A  very  large  oil  field,  isn't  there? — A.  I  don't  know  the  size 
of  it. 

Q.  The  oil  is  pumped  from  the  oil  field  to  Stoy,  isn't  it? — A.  I 
suppose  that  there  is  a  pumping  station  there;  yes,  sir. 

Q.  And  for  all  you  know,  it  may  come  from  all  parts  of  that  whole 
oil  field? — A.  No;  that  would  not  seem  possible. 

Q.  Wliy  not? — A.  Because  there  were  other  shipping  points. 

Q.  What  are  they  ? — A.  Bridgeport  is  one. 

Q.  What  road  is  that  on? — A.  Bridgeport  is  on  the  Baltimore  & 
Ohio  Southwestern. 

10038  Mr.  EosENTHAL.  Come  again. 

Q.  What  other  one?  The  Baltimore  &  Ohio  Southwestern 
Eailroad  connects  with  the  Baltimore  &  Ohio  and  goes  to  Chicago, 
doesn't  it? — A.  And  Casey  is  another. 

Q.  The  Baltimore  &  Ohio  Southwestern  has  a  line  in  connection 
with  the  Baltimore  &  Ohio  to  Whiting,  Indiana,  hasn't  it?— A.  No; 
not  that  route.    It  would  carry  it  away  over  into  Ohio  some  place. 

Q.  Let  us  see  about  that.  What  other  stations  are  there  in  the  oil 
fields? — A.  There  is  another  station  at  Casey,  Illinois. 

Q.  What  road  is  that  on? — A.  That  is  on  the  crossing  of  the 
Vandalia  and  the  C,  H.  &  D.  There  are  lots  of  ways  of  getting  out, 
Mr.  Kellogg. 
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Q.  There  are  several  ways  of  getting  from  that  oil  field  to  Wliit- 
ing,  aren't  there? — A.  Yes,  sir. 

Q.  Now,  you  don't  know  but  what  all  of  the  oil  that  comes  to 
Stoy  can  be  pumped  to  some  other  station  and  shipped  over  some 
other  road,  do  you?— A.  I  could  not  conceive  of  that. 

Q.  You  could  not  conceive  of  it?— A.  No,  sir. 

Q.  Let  us  see  about  that.  The  oil  is  collected  from  the  wells  by 
gathering  lines,  is  it  not? — A.  That  is  true. 

Q.  They  lead  into  main  trunk  lines?— A.  I  am  not  familiar  with 
the  method  of  the  construction  or  the  operation  of  pipe  lines. 

Q.  You  have  not  looked  into  that  any? — A.  Not  at  all. 

Q.  Well,  I  will  find  out  how  little  you  know  about  it,  then— A.  I 
will  tell  you  right  now  that  I  do  not  know  anything  about 

10039  it,  so  that  will  save  you  asking  questions. 

Q.  I  would  rather  have  it  in  detail. 

Mr.  EosENTHAL.  Then  I  will  have  to  ask  you  to  reserve  it  utitil 
the  cross-examination. 

Mr.  Kellogg.  Mr.  Felton  has  presented  a  statement  here  that  is 
not  correct,  and  I  am  showing  it. 

Witness.  Oli,  Mr.  Kellogg,  do  not  say  that.  That  statement  is 
correct. 

Mr.  Rosenthal.  Why,  Kellogg  would  say  that  a  statement  that  we 
copied  verbatim  from  the  Bible  was  incorrectly  copied,  you  know, 
unless  he  himself  copied  it ;  simply  for  the  sake,  you  know,  of  having 
something  to  say  concerning  the  statement. 

Q.  Now,  isn't  it  a  fact,  Mr.  Felton,  that  this  oil  is  pumped  for 
some  distance  to  Stoy  ? — A.  I  do  not  know  anything  whatever  about 
the  pipe  line  operations. 

Q.  You  do  not  conceive  for  a  moment  that  there  are  4,513  cars 
of  oil  taken  out  of  wells  right  around  the  station  of  Stoy,  do  you? 

Mr.  Rosenthal.  Oh,  yes;  we  do. 

A.  I  say  that  I  know  nothing  whatever  about  that  Illinois  oil  field. 

Q.  How  did  you  happen  to  know  so  much  about  Stoy? — A.  Be- 
cause when  I  noticed  the  statement  was  made  about  the  increase  I 
made  inquiries  as  to  where  it  came  from,  and  I  found  that 

Q.  That  it  was  shipped  from  Stoy? — A.  That  there  were  4,500 
cars  shipped  from  Stoy. 

Q.  I  suppose  it  did  not  interest  you  to  find  out  whether  that 

10040  came  from  a  large  area  of  oil  fields  or  not? — A.  Not  at  all. 

Q.  You  wanted  to  convey  the  impression  to  the  court  that  it 
could  not  be  shipped  from  any  station  except  Stoy? — A.  I  wanted 
to  convey  the  impression  to  the  court  that  that  increase  of  $165,000 
in  the  earnings  of  the  Illinois  Central  had  absolutely  nothing  to  do 
with  the  Galena-Signal  contracts,  and  that  is  the  purpose  for  which 
this  statement  was  prepared. 

Q.  Then,  why  did  you  testify  that  the  oil  could  not  be  shipped 
over  any  other  line? — A.  I  did  not  say  so. 

Q.  You  did  not  say  that — all  right. — A.  I  said  that  this  shipment 
was  local  from  Stoy. 
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Q.  But  you  did  Jiot  say  that  it  could  not  have  been  shipped  over 
some  other  line? — A.  I  don't  know  anything  about  where  it  came 
from. 

Mr.  Rosenthal.  We  will  have  to  prove  that  by  somebody  else. 

Mr.  Kellogg.  You  had  better  get  somebody  that  knows  more  about 
it  than  he  does. 

Mr.  Rosenthal.  He  knows  all  about  what  he  ha^  testified  to. 

(An  adjournment  was  here  taken  until  the  morning  of  Friday, 
October  9th,  1908,  at  10.30.) 

10041  Room  677,  Federal  Building,  Chicago,  III., 

Friday,  October  9, 1908—10.30  a.  m. 

The  hearing  was  resumed  before  the  special  examiner,  Hon.  Frank- 
lin Ferriss,  at  the  above  time  and  place. 

Present:  On  behalf  of  the  petitioner,  Mr.  Frank  B.  Kellogg,  Mr. 
Charles  B.  Morrison ;  on  behalf  of  the  defendants,  Mr.  Moritz  Rosen- 
thal, Mr.  John  S.  Miller,  Mr.  Chauncey  W.  Martyn. 

Henrt  E.  Felton,  recalled,  and  his  direct  examination  resumed, 
as  follows : 

By  Mr.  Rosenthal  : 

Q.  Mr.  Felton,  referring  back  again  to  defendants'  Exhibit  166, 
your  attention  was  yesterday  called  by  Mr.  Kellogg  to  the  fact  that 
you  have  instituted  a  comparison  between  a  C.  &  E.  I.  tariff  of  1892, 
as  shown  by  Note  C,  and  Lake  Shore  tariffs  that  became  effective  in 
1896  and  1898,  as  shown  by  Notes  A  and  B.  Have  you  succeeded, 
since  your  attention  was  called  to  that,  in  finding  any  earlier  tariffs 
of  the  Lake  Shore  road  that  you  can  cite  on  that  exhibit  as  an  addi- 
tional reference? — A.  I  have  succeeded  in  finding  an  older  Lake 
Shore  tariff.  I  have  before  me  Lake  Shore  &  Michigan  Southern 
carload  oil  tariff  No.  0.  8,  corrected  No.  2,  taking  effect  November  20, 
1891.  This  tariff,  on  page  No.  6,  names  a  rate  from  Toledo  to  Terre 
Haute,  Indiana,  via  the  Chicago  &  Eastern  Illinois  Railroad, 
10024  of  10  cents  per  100  pounds.  So  far  I  have  been  unable  to  get 
an  earlier  tariff  naming  a  13-cent  rate  to  Evansville.  I  am 
advised  by  the  Lake  Shore  tariff  people  that  at  the  time  this  10-cent 
rate  prevailed  to  Terre  Haute  (that  is,  in  1891)  the  rate  to  Evansville 
was  13  cents. 

Mr.  Kellogg.  We  will  concede  that.  You  need  not  hunt  any  tar- 
iffs on  that  point. 

Witness.  All  right,  sir ;  thank  you. 

Q.  Now,  will  you  add  in  ink  as  a  note  "A,"  right  on  the  face  of 
that  exhibit,  this  additional  tariff  authority  that  you  have?— A. 
Yes,  sir;  I  have  done  so. 

Q.  Mr.  Felton,  do  you  know  whether  the  Standard  Oil  Company 
has  had  a  pipe  line  for  the  transportation  of  oil  by  pipe  from  ^Vhit- 
ing,  Indiana,  to  Chicago,  and  if  so,  for  about  how  many  years  that 
line  has  been  there? — A.  I  am  informed  that  since  practically  the 
time  that  the  Whiting  refinery  was  built  the  Standard  Oil  Company 
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has  had  a  pipe  line  running  from  "Whiting  as  far  into  the  city  of 
Chicago  as  Hyde  Park. 

Q.  So  that  at  all  times  since  then  it  would  have  been  possible  for 
the  Whiting  refinery,  had  it  wished  to  get  the  benefit  of  Chicago 
rates  from  Chicago  itself,  by  the  construction  of  what  are  called 
loading  racks  to  have  piped  its  oil  from  the  refinery  to  Chicago,  and 
then  loaded  it  from  loading  racks,  or  loaded  it  from  tank  stations 
directly  into  tank  cars? — A.  That  is  true. 

Q.  At  a  merely  nominal  additional  cost? — A.  Yes,  sir. 

Q.  Who  was  the  general  counsel  of  the  Chicago  &  Eastern  Illinois 
Railroad  in  1892,  while  you  were  freight  agent  ? — A.  W.  H.  Lyf ord, 
of  Chicago. 

10043  Q.  Did   you   and   your   freight   associates   at   about  that 
time — 1892 — receive  any  advice  from  Mr.  Lyford,  as  general 

counsel  of  your  road,  with  respect  to  the  necessity  of  filing  a  tariff 
with  the  Interstate  Commerce  Commission  making  a  rate  between 
Whiting,  Indiana,  and  Evansville,  Indiana? 

Mr.  Kellogg.  That  is  objected  to  as  irrelevant  and  immaterial. 

A.  We  did. 

Q.  What  was  that  advice  ? — A.  Mr.  Lyf ord's  advice  was  that  we 
need  not  file  any  tariff  naming  a  rate  from  a  point  in  Indiana  through 
Illinois  back  into  Indiana  again,  nor  a  tariff  issued  from  any  point 
in  Illinois  running  through  Indiana  back  into  Illinois  again. 

Q.  And  did  you  thereafter  act  upon  that  advice  ? — A.  We  did. 

Q.  Now,  what  freight  reasons  were  there  that  existed  at  that  time, 
in  so  far  as  the  relations  of  the  Eastern  Illinois  were  then  concerned, 
with  other  competing  roads,  that  made  it  necessary  for  you,  as  the 
freight  traffic  man  of  that  road,  to  call  upon  Mr.  Lyford  for  the 
purpose  of  getting  such  advice  ? — A.  We  were  competing  with  other 
roads  that  had  straight  Indiana  or  straight  Illinois  lines. 

Q.  Now,  explain  that  a  little  more  fully. — A.  In  making  rates 
from  Whiting,  Indiana,  to  Evansville,  Indiana,  for  example,  we 
were  competing  with  the  Pennsylvania  system,  which  could  handle 
freight  from  Whiting,  Indiana,  to  Evansville,  Indiana,  without  go- 
ing out  of  the  State  of  Indiana. 

Q.  That  is  to  say,  the  Pennsylvania  had  a  direct  connection  from 
Wliiting  to  Evansville  over  its  lines  and  connecting  lines 

10044  without  leaving  the  State  of  Indiana  ? — A.  That  is  true.    So 
far  as  Terre  Haute  was  concerned,  they  used  lines  that  were 

practically  under  their  control,  and  entirely  within  their  own 
system. 

Q.  How  about  the  Illinois  Central  ? — A.  On  the  west,  in  competing 
with  the  Illinois  Central  on  traffic  for  the  central  part  of  Illinois, 
we  had  lines  working  through  Indiana  from  Chicago,  while  the  Illi- 
nois Central  had  lines  all  within  the  State  of  Illinois. 

Q.  That  is,  the  Illinois  Central  had  its  line  from  Chicago  to  the 
Ohio  River  entirely  within  the  State  of  Illinois  ? — A.  That  is  true. 

Q.  The  Pennsylvania,  then,  in  connection  with  Ihat  Whiting- 
Evansville  traffic,  and  the  Illinois  Central,  in  connection  with  its 
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Chicago  southern  Illinois  and  central  Illinois  traffic,  issued  what  kind 
of  tariffs? 

Mr.  Kellogg.  One  moment.  That  is  objected  to.  The  tariffs  are 
the  best  evidence  of  that.     I  want  to  know  what  they  are. 

A.  They  were  free  to  issue  rates  in  any  manner  they  chose,  because 
their  lines  were  all  within  one  State. 

Q.  That  is,  when  you  say  that  they  were  free  to  issue  them,  do 
you  mean  that  as  a  matter  of  fact  between  the  points  indicated  they 
did  issue  what  are  known  simply  as  state  tariffs  ? 

Mr.  Kellogg.  That  is  objected  to.  The  tariff  is  the  best  evidence. 
At  least  we  should  have  a  reference  to  it. 

A.  As  I  recall  the  situation  now,  they  did. 

Q.  So  that  these  roads  could  issue  intrastate  tariffs  which 
they  were  under  no  obligation  to  file  with  the  Interstate  Com- 

10045  merce  Commission. — A.  Yes,  sir. 

Q.  Or  make  public? — A.  Yes,  sir. 

Q.  And  the  Chicago  &  Eastern  Illinois,  being  confronted  with  that 
situation  in  connection  with  competitive  traffic,  thereupon  put  the 
question  up  to  its  counsel  as  to  whether  or  not  it,  the  Chicago  & 
Eastern  Illinois,  was  under  any  obligation  to  file  its  tariffs  between 
two  points  entirely  within  the  same  State,  even  though  in  the  pas- 
sage of  the  freight  it  passed  through  some  other  State? 

Mr.  Kellogg.  Same  objection. 

A.  It  did. 

Q.  In  the  event  that  the  Chicago  &  Eastern  Illinois  had  filed  its 
tariffs  with  the  Interstate  Commerce  Commission,  that  would  have 
created  a  situation  where  the  competitive  roads  would  have  been 
advised  of  its  rates  without  the  Chicago  &  Eastern  Illinois  being  in 
a  situation  in  turn  to  be  advised  of  the  rates  of  these  competitive 
roads? — A.  Yes,  sir. 

Q.  It  appears,  I  think,  from  the  testimony  in  this  case  that  for 
some  years  after  its  issue  in  1892  the  C.  &  E.  I.  8J-cent  tariff  from 
Whiting  to  Evansville  was  not  filed  with  the  Interstate  Commerce 
Commission.  That  made  a  rate  on  oil  of  8^  cents  between  those  two 
points.  Wliat  was  the  practice  of  the  road  at  that  time  and  for 
many  years  thereafter  with  respect  to  the  filing  of  other  tariffs,  cov- 
ering other  commodities,  in  connection  with  traffic  moving  from  one 
point  in  Indiana,  out  of  the  State  of  Indiana  through  Illinois  and 
back  to  another  point  in  Indiana? 

Mr.  Kellogg.  That    is    objected    to    as    incompetent    and 

10046  immaterial.     The  tariffs  are  the  best  evidence,  if  such  were 
made. 

A.  The  inquiry  that  was  put  to  Mr.  Lyford  was  genei^il  in  its 
scope.  That  is,  it  related  to  all  classes  of  traffic,  and  as  I  recall  the 
situation,  the  rule  was  applied  to  all  classes  of  traffic.  Mr.  Durand, 
if  I  may  so  state,  confirmed  that  at  the  time  I  appeared  before  Mr. 
Garfield  in  May,  1906.  I  asked  him  the  question  if  he  had  not  found 
that  that  was  quite  the  practice,  and  he  replied  that  he  had. 
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Mr.  Kellogg.  If  you  have  any  other  tariffs  of  that  kind,  they 
ought  to  be  produced,  or  reference  made  to  them,  or  schedules.  I 
object  to  the  oral  testimony  of  the  witness  generally  as  to  the  tariffs. 

Witness.  I  have  that  referred  to  in  a  memorandum.  Here  it  is. 
Here  is  what  I  base  that  statement  on.     May  I  read  it  ? 

Mr.  Kellogg.  Let  me  see  it  first,  please. 

(Document  inspected  by  Mr.  Kellogg.) 

Witness.  I  read  from  page  57  of  my  testimony  before  the  Depart- 
ment of  Commerce  and  Labor. 

Mr.  Miller.  That  was  produced  here  this  morning  by  Mr.  Durand. 

Witness.  Yes,  sir. 

Q.  You  mean  that  you  refer  to  page  57  of  your  statement? — A. 
Of  my  statement,  rather  than  testimony.  I  stated :  "  There  is  noth- 
ing attached  to  the  files  in  the  New  York  office  except  a  straight, 
clean  tariff  of  8^  cents;  and  I  think  in  confirmation  of  what  I  say,  if 
you  will  take  the  time  to  go  back,  that  you  will  find  a  great  many 
tariffs  along  about  that  period  in  the  files  of  the  C.  &  E.  I. 

10047  R.  R.,  from  one  State  through  another  State  back  into  the 
original  State,  that  were  not  filed  with  the  Commission." 

Mr.  Durand's  answer  was :  "  That  is  very  true."  But  they  did  not 
want  it  used  outside  of  Indiana. 

Q.  Now,  Mr.  Felton,  as  late  as  October  3,  1906,  and  after  the  Chi- 
cago &  Eastern  Illinois  became  part  of  the  Frisco  system,  did  the 
Chicago  &  Eastern  Illinois  issue  a  tariff  containing  a  definition  upon 
the  face  of  that  tariff  of  what  the  Chicago  &  Eastern  Illinois  inter- 
preted interstate  traffic  to  mean  ? — A.  It  did. 

Q.  Have  you  the  tariff  before  you  ? — A.  I  have  before  me  Supple- 
ment No.  13  to  G.  F.  D.  No.  991  of  1905.  The  I.  C.  C.  number  of 
this  supplement  is  1846. 

Q.  In  connection  with  what  commodity  was  that  tariff  issued? — 
A.  It  reads  as  follows :  "  Rules  for  the  guidance  of  agents  at  origi- 
nating and  junction  points  in  connection  with  the  regulations  gov- 
erning the  transportation  of  meat  and  meat  food  products  in  inter- 
state and  foreign  commerce  under  the  act  of  Congress  approved 
June  30,  1906."  Under  that  appears  the  heading  "  Definition;  "  and 
under  the  word  "  Definition  "  I  read  the  following:  "  Interstate  and 
foreign  traffic  shall  be  understood  to  be  traffic  from  a  point  in  any 
State,  Territory,  or  the  District  of  Columbia,  to  a  point  in  another 
State,  Territory,  or  the  District  of  Columbia,  or  to  or  from  a  foreign 
country." 

Q.  Mr.  T.  B.  Westgate,  one  of  the  officers  of  the  American  Oil 
Company,  located  at  Titusville,  testified  as  a  witness  for  the  Gov- 
ernment in  this  case  at  Cleveland  at  some  considerable  length,  and 
introduced  a  great  many  railroad  documents  of  one  kind  or 

10048  another,  tending  to  show,  as  he  claimed,  discriminations  made 
by  some  of  the  New  England  roads  in  favor  of  the  Standard 

Oil  Company  as  against  Titusville  as  a  shipping  point.  Have  you 
had  those  various  documents  before  you  for  study  and  analysis  that 
he  introduced  at  that  time? — A.  I  have. 
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Q.  I  show  you  defendants'  Exhibit  177.  Will  you  explain  in  detail 
that  exhibit? — A.  Defendants'  Exhibit  177  is  a  statement  showing  a 
comparison  of  the  cost  of  transportation  to  the  American  Oil  Works 
on  its  barrel  shipments,  meaning  oil  in  barrels,  to  various  Vermont 
points,  as  testified  to  by  Mr.  Westgate,  with  the  cost  to  the  Standard 
in  reaching  the  same  points. 

Q.  That  is  to  say,  you  have  taken  the  actual  shipments  testified  to 
by  Mr.  Westgate,  and  their  points  of  destination  as  shown  in  the 
first  and  second  columns  of  this  exhibit,  have  you? — A.  I  have. 

Q.  And  the  third  column  shows  the  actual  rate  paid  by  Mr.  West- 
gate,  as  testified  to  by  him  at  Cleveland? — A.  Yes,  sir. 

Q.  Now,  you  have  compared  the  actual  rate  paid  by  him  with  the 
rates  which  the  Standard  Oil  Company  would  have  been  compelled 
to  pay  and  did  pay  in  all  less  than  carload  shipments,  and  also  with 
their  carload  rates,  in  the  event  that  shipments  were  made  to  those 
points  via  those  routes  by  the  Standard? — A.  That  is  correct. 

Q.  Take  your  first  point  there,  for  example,  Ludlow.  Is  that  Lud- 
low, Vermont? — A.  Ludlow,  Vermont. 

Q.  In  his  shipment  of  November  20,  1900,  made  by  the  American 
Oil  Company,  Mr.  Westgate  paid  at  the  rate  of  39.4  cents  per  100 
pounds,  as  explained  in  "  Note  C,"  did  he  ? — A.    He  did. 

10049  Now,  was  that  a  less  than  carload  shipment  ?— A.  That  was 
a  carload  shipment. 

Q.  And  then  in  a  shipment  of  March  18, 1901,  to  the  same  point,  he 
seems  to  have  paid  33  cents  a  hundred,  and  so  on  in  connection  with 
the  other  two  shipments  to  Ludlow.  Is  that  the  fact  ? — A.  That  is  a 
fact. 

Q.  What  does  the  41  cents  under  the  head  of  cost  to  the  Standard 
Oil  Company  to  reach  the  same  point  from  Olean  mean,  and  the  31 
cents?  Take  Ludlow  and  explain  that  situation  right  straight 
through. — A.  You  will  note  a  reference  letter  "  h,"  and  you  will  find 
a  note  corresponding  to  that  on  the  second  page  of  this  exhibit. 

Q.  What  is  the  note  that  you  find  under  the  "  h  "  reference  ? — A. 
"  Except  as  otherwise  stated,  the  cost  to  the  Standard  Oil  Company, 
as  here  shown,  is  the  same  as  appears  in  the  tables,  defendants'  Ex- 
hibits 122  and  123." 

Q.  And  after  31  cents  I  observe  a  note  "  f."  What  does  that  sig- 
nify ? — ^A.  Note  "  f  "  signifies,  as  shown  on  the  second  page  of  the 
exhibit,  that  the  carload  rates  are  as  shown  in  Eutland  Railroad 
tarifF,  I.  C.  C,  421,  effective  December  10,  1900,  plus  the  rate  Olean 
to  Rutland,  as  shown  in  defendants'  Exhibit  120. 

Q.  And  that  is  the  way  the  31  cents  is  made  up,  is  it  ? — A.  Yes,  sir. 

Q.  Now,  I  notice  throughout  that  exhibit  a  letter  "  g "  frequently 
appears  in  the  last  column.  What  does  that  mean?— A.  The  note 
corresponding  to  reference  "  g  "  reads,  "  The  Standard  made  no  car- 
load shipments  to  that  point." 

Q.  And  there  in  those  cases  you  institute  a  direct  compar- 

10050  ison  between  the  rate  which  Westgate  actually  paid  and  the 
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L.  C.  L.,  or  less  than  carload  rate  which  the  Standard  Oil  Company 
was  subjected  to? — A.  That  is  correct. 

Mr.  EosENTHAL.  I  offer  in  evidence  defendants'  Exhibit  177. 

By  Mr.  Kellogg: 

Q.  The  column  "  Cost  to  the  American  Oil  Company  "  sets  forth 
Mr.  Westgate's  shipments,  does  it  not? — A.  The  column  "Cost  to 
American  Oil  Company  "  sets  forth  the  rates  shown  as  testified  by 
Mr.  Westgate. 

Q.  Those  are  carload  rates,  all  of  them? — A.  No,  sir.  The  less 
than  carload  third-class  rate  is  used  on  carload  shipments ;  but  those 
rates  are  applicable  to  less  than  carloads. 

Q.  They  were  all  carload  shipments? — A.  As  I  recall  the  data, 
they  were  all  carload  shipments,  using  the  less  than  carload  rate. 

Q.  Now,  the  column  "  Cost  to  Standard  Oil  Company  points  from 
Olean  "  shows  the  less  than  carload  rate  ? — A.  The  first  column  is  less 
than  carload;  yes,  sir. 

Q.  The  Standard  Oil  Company  made  no  less  than  carload  ship- 
ments in  there,  did  they,  from  Olean? — A.  The  reference  "h"  ex- 
plains how  that  is  made  up. 

Q.  But  the  Standard  Oil  Company  made  no  less  than  carload  ship- 
ments from  Olean  ? — A.  That  computation  is  based  on  a  carload  rate 
to  Burlington  and  a  less  than  carload  rate  out. 

Mr.  EosENTHAL.  Which  the  testimony  in  this  case  offered  by  the 
Government  tends  to  show  was  the  practice  of  the  Standard. 

Witness.  That  is  the  basis  on  which  this  exhibit  was 
10051     prepared. 

Q.  That  is,  the  third  column  includes  the  less  than  carload 
rate  out  of  Burlington  in  all  cases  ? — A.  I  think  you  mean  the  fourth 
column,  Mr.  Kellogg. 

Q.  Well,  the  fourth  column,  then.  That  is  the  cost  to  the  Standard 
Oil  Company  to  reach  same  points  as  from  Olean  L.  C.  L.  ? — A.  The 
column  under  "  L.  C.  L."  represents  a  less  than  carload  shipment  to 
destination.  I  think  they  are  all  based  on  Burlington.  They  may 
possibly  be  based  on  Eutland  in  some  cases. 

Q.  As  a  matter  of  fact,  did  the  Standard  ship  to  those  points  from 
Burlington  at  less  than  carload  rates,  or  did  they  reconsign  the  car- 
load ? — A.  In  some  cases  it  is  shown  we  had  no  carload  facilities. 

Q.  I  know ;  but  in  all  cases 

Mr.  EosEKTHAL.  The  charge  in  the  Government's  petition  is  (and 
this  is  prepared  for  the  purpose  of  meeting  that  charge)  that  we 
shipped  from  Burlington  at  less  than  carload  rates.  That  is  the 
averment  of  the  loetition  which  this  table  is  intended  to  meet. 

Mr.  Kellog(;.  But  they  were  secret  rates,  we  say;  the  State  rates 
that  were  not  filed. 

Mr.  Rosenthal..  Yes;  but  that  they  were  less  than  carload  rates, 
and  this  column  shows,  therefore,  and  is  intended  to  show,  exactly 
what  we  did  pay  under  those  alleged  secret  State  rates,  in  the  event 
that  we  made  such  shipments  as  the  Government  in  its  petition  claims 
we  made  and  alleges  that  we  made. 
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Mr.  Kellogg.  That  is  just  what  I  am  trying  to  get  at. 
Mr.  EosENTHAL.  What  you  are  trying  to  do- 


10052  Q.  Are  these  rates  out  of  Burlington,  which  are  included 
in  this  column  under  L.  C.  L.,  in  all  cases  the  secret  rates  or 

were  they  in  some  cases  the  less  than  carload  published  rates  ? 

Mr.  EosENTHAL.  I  shall  have  to  object  to  that,  because 

Mr.  Kellogg.  Well,  it  does  not  show  on  its  face. 

Mr.  EosENTHAL.  Wait  a  minute — because  it  assumes  that  we  had 
secret  rates.     There  has  not  been  any  proof  in  this  case 

Mr.  Kellogg.  Hasn't  there  ? 

Mr.  Eosenthal oifered  by  the  Government  tending  to  show  that 

we  had  secret  rates  from  Burlington  out. 

Mr.  Kellogg.  That  is  merely  your  statement  of  it. 

Mr.  Eosenthal.  My  statement,  in  connection  with  the  proof. 

Mr.  Kellogg.  That  is  entirely  incorrect,  though. 

Q.  Now,  Mr.  Felton,  were  these  rates  used  from  Burlington  to 
make  up  this  colunm  L.  C.  L.  to  these  particular  points  the  pub- 
lished less  than  carload  rates  or  were  they  the  unpublished  State 
rates? — A.  Wlierever  the  Government  has  alleged  that  we  used  an 
unpublished  State  rate,  that  rate  has  been  used  as  a  factor  in  arriving 
at  these  figures. 

Q.  We  allege  that  you  used  them  in  all  cases  out  of  Burlington, 
don't  we  ? 

Mr.  Eosenthal.  Over  the  Eutland  road. 

Witness.  Not  over  the  Eutland ;  over  the  Central  of  Vermont. 

Mr.  Eosenthal.  Over  the  Central  Vermont.  Wherever  you  have 
made  that  allegation  we  have  taken  the  figures  from  your  peti- 

10053  tion,  just  as  you  have  alleged  them  to  have  been  paid,  and 
adopted  them  as  the  basis  for  this  comparison. 

Q.  Does  your  statement  show  which  ones  have  been  taken  as  un- 
published rates  and  which  not? — A.  The  reference  notes  on  the  sec- 
ond page  would  cover  those  questions. 

Q.  You  added  8  cents  a  hundred  here. — A.  "V^Tiere  the  less  than 
carload  rate  appears,  based  on  Burlington,  I  have  added  a  half  cent  a 
gallon,  or  8  cents  a  hundred,  as  the  marketing  cost. 

Q.  And  you  have  not  added  anything  to  Mr.  Westgate's  figures  ? — 
A.  No,  sir. 

Mr.  Eosenthal.  Why  should  you  ?  Westgate's  shipments  were  all 
carload  shipments,  which  went  right  straight  through,  and  there  was 
no  bulk  broken. 

(Paper  marked  Defendants'  Exhibit  178,  pages  1  to  5,  inclusive.) 

By  Mr.  Eosenthal: 
Q.  I  show  you  defendants'  Exhibit  178.  Will  you  explain  in 
detail  just  what  that  is? — A.  It  is  a  list  of  shipments  by  the  American 
Oil  Works  from  Titusville,  Pennsylvania,  as  shown  by  freight  bills 
produced  by  Mr.  T.  B.  Westgate,  for  which  there  was  an  under- 
charge. The  first  division  of  this  exhibit  is  headed  "  Points  on  Eut- 
land  Eailroad." 
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Q.  Exhibit  178,  then,  is  an  exhibit  which  shows  shipments  made 
by  Mr.  Westgate,  as  testified  to  by  him ;  and  instead  of  showing  the 
discriminations  that  he  testified  to  you  have  shown  here  by  the  figures 
printed  in  red  inlc  that  as  a  matter  of  fact  he  was  undercharged  in 
almost  every  instance  instead  of  paying  the  full  tariff  rates.  Is  that 
right? — A.  That  is  correct.     In  a  number  of  instances  later  on  it 

appears  that  he  was  overcharged 

10054      Q.  And  those  you  show,  as  well  as  the  undercharge? — A. 
That  he  was  overcharged  on  the  basis  of  regularly  established 
tariffs. 

Q.  'Now,  Mr.  Felton,  I  call  your  attention  particularly  to  page  4 
of  Exhibit  178,  and  for  the  purpose  of  explaining  the  exhibit  I  want 
to  direct  your  attention  to  the  first  shipment.  Date  of  the  shipment, 
November  6th,  1902 ;  destination,  East  Highgate,  Vermont.  That  is, 
that  is  the  destination  of  the  shipment  actually  made  by  Mr.  West- 
gfite,  as  shown  by  the  evidence  which  he  offered.  That  is  what  that 
means,  does  it  not? — A.  It  does. 

Q.  And  the  next  column  shows  the  rate  which  he  actually  paid, 
as  testified  to  bj?  him,  to-wit  40^  cents? — A.  That  is  correct. 

Q.  And  in  the  next  column  you  show  the  correct  rate  which  he 
should  have  paid  via  the  route  that  his  shipment  actually  moved,  as 
being  39i  cents,  do  you? — A.  I  do. 

Q.  That  is  to  say,  in  connection  with  that  shipment  the  rate  via 
the  route  that  the  freight  moved  was  40J-  cents,  the  rate  paid  was  40| 
cents ;  the  rate  which  Mr.  Westgate  should  have  paid,  or  should  have 
been  charged  by  the  railroad  companies  was  39^-  cents?  That  is  cor- 
rect, is  it  not,  as  shown  by  this  exhibit  ? — A.  That  is  true. 

Q.  Now,  in  the  next  column,  under  the  head  of  "  Rate  Available  " 
as  shown  by  the  figures  printed  in  red  ink,  appears  31-^.  Does  that 
mean  that  on  freight  which  moved  from  Titusville,  Pennsylvania, 
where  the  American  Oil  Works  were  located,  to  East  Highgate,  Ver- 
mont, there  was  a  published  rate  available  via  a  different 
10055  route  than  that  actually  used  by  Westgate  in  making  that 
shipment,  of  31^  cents? — A.  There  was  a  combination  of  pub- 
lished rates  available  at  that  time  of  31^  cents. 

Q.  Between  Titusville  and  East  Highgate,  Vermont? — A.  From 
Titusville  to  East  Highgate. 

Q.  So  that  instead  of  paying  40^  cents,  which  he  actually  did  pay 
in  shipping  over  the  route  which  he  did,  as  a  matter  of  fact  he  should 
have  paid  but  39-^  cents ;  and  instead  of  shipping  over  the  route  which 
he  actually  did,  and  thereby  paying  39-|  cents,  he  might  have  shipped 
over  another  available  route,  under  which  he  would  have  been  com- 
pelled to  pay  but  Bli  cents? — A.  That  is  correct. 

Q.  And  you  show  then  in  the  next  column  the  rate  which  he  could 

have  availed  himself  of,  and  in  the  last  column  the  tariff'  authorities, 

do  you  ? — A.  The  tariff  authority  for  the  rate  via  the  available  route. 

Q.  And  you  pursue  that  same  scheme  all  the  way  through  this 

exhibit  on  that  page,  and  on  the  4th  and  5th  pages. — A.  Yes,  sir. 
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Q.  In  your  30  odd  years  of  experience  as  a  freight  traffic  man, 
have  you  observed  that  in  connection  with  divers  shippers  it  fre- 
quently happens  and  has  happened  that  they  pay  higher  rates  via 
the  route  by  which  they  ship  than  they  might  have  paid  via  other 
routes  between  the  same  points,  that  were  at  the  same  time  available 
to  them? 

Mr.  Kellogg.  That  is  objected  to  as  immaterial. 

A.  It  sometimes  happens. 

Q.  Pages  1,  2,  and  3  of  defendants'  Exhibit  178  differ  from 
pages  4  and  5  in  so  far  as  the  scheme  of  preparation  is  con- 

10056  cerned  and  the  subject-matter  covered,  how? — ±V.  The  whole 
work  of  checking  the  Westgate  testimony  was  carried  out  on 

one  general  scheme  of  ascertaining  his  authority  for  the  rates  used ;  but 
as  the  work  went  on,  finding  in  some  cases  undercharges  and  in  some 
cases  overcharges,  it  brought  about  some  subdivisions.  Therefore  the 
information  set  out  on  page  No.  1  is  on  a  somewhat  different  basis 
than  on  page  No.  4. 

Q..  Than  pages  Nos.  1,  2,  and  3. — A.  Yes,  sir. 

Q.  As  illustrating  either  the  carelessness  or  inefficiency  of  railroad 
emplojres  in  making  their  tariff  charges,  I  call  your  attention  par- 
ticularly to  the  shipment  under  date  of  August  16,  1902,  made  by 
Mr.  Westgate,  found  on  page  2  of  Exhibit  178  and  to  the  tariff 
I.  C.  C.  374  there  referred  to.  Is  there  any  special  note  in  that  tariff 
that  you  wish  to  call  attention  to  in  that  connection?  (Handing 
paper  to  witness.) — A.  I  find  on  page  15  of  the  tariff  referred  to  in 
regard  to  the  shipment  you  have  mentioned,  namely,  Joint  Freight 
Tariff  I.  C.  C  374,  issued  by  the  Dunkirk,  Allegheny  Valley  &  Pitts- 
burg Railroad,  effective  March  27,  1902  (allow  me  to  say  right  here 
that  the  shipment  was  made  August  16,  1902),  the  following  under 
the  heading  "  Special  Notice  "  (I  am  reading  now  from  the  tariff)  : 
"  Particular  attention  is  called  to  the  fact  that  many  stations  are 
reached  by  more  than  one  route,  and  in  some  instances  the  rates  differ. 
In  such  cases  request  shippers  to  designate  route  they  desire  ship- 
ments to  be  forwarded  by.  If  they  decline  to  do  so,  agent  must  be 
careful  to  forward  it  via  a  route  that  will  give  as  low  rates  as  any 
named,  so  as  to  avoid  claim  for  overcharge." 

10057  Q.  Now,  had  Mr.  Westgate  himself  been  an  efficient  freight 
man,  he  being  in  charge  of  their  freight  traffic,  a  thing  of  that 

kind  could  hardly  have  occurred,  could  it  ? — A.  I  do  not  understand 
how  he  possibly  could  have  accepted  a  bill  for  a  charge  of  40J  cents 
per  100  pounds  on  this  shipment.  The  tariff  is  a  tariff  naming  rates 
on  oil  from  Titusville,  and  it  very  simply  sets  forth  the  information 
showing  how  a  35J-cent  rate  was  obtainable. 

Q.  As  illustrative  of  the  items  shown  on  defendants'  Exhibit  178, 
I  wish  you  would  explain  in  detail  just  what  you  did  in  connection 
with  that  first  shipment,  namely,  Altona,  New  York. — A.  I  noticed 
from  Mr.  Westgate's  testimony  a  shipment  from  Titusville  to  Altona, 
New  York. 

Q.  That  is  near  Rouse'  Point,  is  it  not? — A.  Yes,  sir. 
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Mr.  Miller.  Is  that  on  the  Rutland  Railroad  ? 

A.  So  shown  in  this  exhibit.  I  noticed  that  the  shipment  to 
Altona,  made  on  November  11,  1902,  was  made  via  the  Red  Line, 
that  route  appearing  on  the  bill  of  lading  which  Mr.  Westgate  pre- 
sented, said  bill  of  lading  showing  a  through  rate  of  33  cents  per  100 
pounds,  Red  Line.  I  thereupon  consulted  the  Red  Line  book,  it 
being  Book  No.  41,  the  book  in  effect  previous  to  the  one  introduced 
here  by  the  Government.  I  found  that  Altona  was  on  the  road 
known  as  the  Ogdensburg  &  Lake  Champlain  at  the  time  the  book 
was  issued,  and  I  found  in  the  special  references  in  the  book  a  nota- 
tion to  the  effect  that  Boston  rates  would  not  apply  on  oil  to  points 
on  that  road.  I  therefore  was  obliged  to  dismiss  the  Red  Line  appli- 
cation of  Boston  rates  to  that  point.     I  then  made  inquiry  as 

10058  to  what  the  proper  rate  should  be  to  apjjly,  and  I  found  that 
there  was  a  26|-cent  rate  from  Titusville,  Pennsylvania,  to 

Norwood,  and  a  22-cent  rate  from  Norwood  to  Altona,  making  a 
through  combination  of  48-J-  cents  per  100  pounds.  I  therefore  felt 
justified  in  setting  down  the  word  "  Undercharge "'  the  figures  15|, 
showing  so  far  as  my  investigations  went  (and  we  made  careful 
search  along  those  lines)  that  Mr.  Westgate,  with  evidently  no  inten- 
tion of  doing  anything  wrong,  had  paid  15^  cents  per  100  pounds  less 
than  the  legal  rate  from  Titusville  to  Altona  on  that  shipment. 

Q.  And  that  is  illustrative  of  the  other  items  that  appear  on  pages 
1,  2,  and  3  of  this  exhibit? — A.  They  were  all  worked  out  on  that 
same  general  theory. 

Mr.  Rosenthal.  I  offer  in  evidence  defendants'  Exhibit  178. 

Mr.  Kellogg.  Now,  take  that  Altona  rate.  Do  you  know  that 
there  was  no  tariff  on  file  anywhere  for  a  rate  of  33  cents  from  Titus- 
ville to  Altona  ? — A.  We  searched,  and  we  asked  the  D.  A.  V.  &  P. 
officers  if  they  had  anything  that  we  did  not  have,  and  the  informa- 
tion contained  in  this  exhibit,  Mr.  Kellogg,  is  all  that  we  could  find. 

Mr.  Kellogg.  Did  you  examine  the  files  of  the  Interstate  Com- 
merce Commission? 

Witness.  I  did  not,  sir. 

Q.  You  know  that  the  Red  Line,  the  route  via  which  the  shipment 
moved,  showed  the  correct  rate  to  be  48^  cents  instead  of  33? — A. 
Yes,  sir. 

Q.  Now,  you  have  illustrated  the  overcharge  under  date  of  August 
16,  1902,  on  page  2  of  the  exhibit,  have  you  not? — A.  Yes, sir. 

10059  By  Mr.  Miller  : 

Q.  Mr.  Felton,  I  would  like  to  return  to  the  subject-matter 
of  the  division  sheets  under  the  tariffs  of  the  Chicago  &  Eastern 
Illinois  Railroad  in  connection  with  the  Illinois  Central,  showing  a 
13-cent  rate  from  Dolton  to  Grand  Junction,  about  which  you  testi- 
fied yesterday,  or  before  to-day,  and  with  respect  to  which  a  di- 
vision sheet  under  one  of  those  tariffs  was  shown  to  you.  Have  you 
caused  to  be  furnished  by  the  Chicago  &  Eastern  Illinois  Railroad  a 
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copy  of  the  division  sheet  under  the  tariff  G.  F.  D.  10084,  being  one 
of  the  tariffs  showing  the  13-cent  rate  about  which  you  have  testified? 
(Handing  paper  to  witness.)  (I  will  say  to  counsel  that  this  was 
furnishgd  by  the  Chicago  &  Eastern  Illinois  Railroad.) — A.  I  have 
such  a  division  sheet  before  me. 

(The  same  was  marked  Defendants'  Exhibit  179,  and  offered  in 
evidence  hy  Mr.  Miller.) 

Q.  It  contains  the  division  of  the  rate,  and  shows  the  rate,  and 
shows  the  waybilling  instructions  over  the  Eastern  Illinois  road, 
does  it  not? — A.  Yes,  sir. 

Q.  Read  the  notation  thereon  containing  the  instructions  as  to 
waybilling.  This  is  a  division  sheet  of  the  Eastern  Illinois,  is  it? — 
A.  This  is  a  division  sheet  issued  by  the  Chicago  &  Eastern  Illinois 
Railroad,  defendants'  Exhibit  179,  and  it  states  that  it  is  a  division 
sheet  to  be  used  in  connection  with  G.  F.  D.  No.  10084,  joint  tariff  on 
oil,  carload,  from  Dolton,  Illinois,  to  Grand  Junction,  Tennessee.  It 
reads  that  shipments  of  oil  from  Whiting,  Indiana,  covered  by  above 
described  tariff,  will  be  waybilled  to  Evansville  at  47.9  per 

10060  cent  of  the  through  rate,  first  deducting  $3  per  car,  C.  &  C.  T. 
switching,  and  one-half  cent  per  100  pounds  Illinois  Central 

transfer  at  Evansville. 

Q.  Then,  what  does  it  contain,  after  that? — A.  The  division  sheet 
then  contains,  I  take  it,  so  there  may  be  no  mistake  as  to  how  the 
work  should  be  done,  there  being  two  arbitrary  deductions  in  the  ap- 
plication of  the  rate,  an  example,  worked  out  in  detail,  on  basis  of  a 
carload  of  oil  weighing  40,000  pounds. 

Q.  Showing  the  division  of  the  rate  ? — A.  It  shows  the  division  of 
the  charges  based  on  the  division  of  the  rate,  and  shows  the  number 
of  dollars  on  which  a  carload  of  oil  weighing  40,000  pounds  should 
be  waybilled  to  Evansville,  namely,  $25.51. 

Q.  And  shows  the  rate  of  13  cents  through  to  Grand  Junction? — 
A.  It  shows  the  rate  through  to  Grand  Junction,  13  cents. 

Q.  And  the  total  freight  charge  based  on  that  rate  ? — A.  Yes,  sir. 

Q.  On  that  illustrative  part? — A.  It  then  contains,  further  down 
in  the  sheet,  the  following  information :  "  To  Evansville  47.9  per  cent, 
south  52.1  per  cent,"  provision  having  been  made  for  the  deduction 
of  the  arbitrary  charges  for  switching  from  Whiting  to  Dolton  and 
the  Illinois  central  transfer  at  Evansville,  which  covers  the  cost  of 
crossing  the  Ohio  River  by  bridge  from  Evansville  to  Henderson. 

Q.  What  is  the  date  of  that  division  sheet,  on  its  face  ? — A.  It  was 
issued  September  10,  1897.  ' 

Mr.  Kellogg.  This  is  objected  to  as  immaterial. 

10061  By  Mr.  Kellogg  : 

Q.  This  is  exactly  similar  to  the  division  sheet  of  February 
8,  1908,  which  you  introduced  the  other  day  ? — A.  I  do  not  recall  the 
date,  Mr.  Kellogg,  but  it  seems  to  be  exactly  the  same  as  the  one  that 
I  testified  to,  in  regard  to  tariff  10445. 
32.555— VOL  14—08 15 


1810  FELTON. 

Q.  This  division  sheet  was  made  ^:oon  after  the  13-cent  rate  was  put 
in  by  the  C.  &  E.  I.,  was  it  not?— A.  I  understand  the  first  C.  &  E.  I. 
tariff  to  Grand  Junction  was  in  September,  1897. 

Q.  Prior  to  that  the  C.  &  E.  I.  road  had  no  such  tariff  ?— A.  I  un- 
derstand that  the  tariff  issued  by  the  C.  &  E.  I.  road  in  September, 
1897,  was  the  first  tariff  that  they  issued  naming  13  cents  from  Wliit- 
ing  to  Grand  Junction. 

Q.  From  September  1, 1897,  to  March  1,  1898,  do  you  know  whether 
there  were  any  shipments  of  oil  from  Whiting,  Indiana,  under  that 
tariff  at  all? — A.  I  have  not  investigated  along  those  lines. 

By  Mr.  Miller  : 
Q.  I  desire  to  call  your  attention  to  the  subject-matter  covered  by 
the  petition  of  the  Government  as  to  prorating  on  oil  into  the  south- 
west territory,  and  to  the  charge  of  the  petition  that  the  principal 
competitors  of  the  Standard  Oil  Company  in  Ohio  and  Pennsylvania 
were  charged  proportionately  higher  rates  to  reach  East  St.  Louis 
and  thereby  points  west  and  south,  although  it  is  the  custom  of  rail- 
roads to  make  rates  less  per  ton  per  mile  for  long  distances  than  for 
shorter  hauls,  and  that  rates  per  ton  per  mile  from  Whiting  and  from 
Rochester,  New  York,  which  were  Standard  shipping  points, 

10062  were  only  a  little  over  half  the  rates  from  competitive  points, 
and  that  in  the  territory  west  of  Chicago  and  the  southwest 

the  Standard  for  this  reason  monopolized  commerce  on  petroleum 
products,  and  a  table  by  Mr.  Schindler  was  introduced  showing  the 
rate  per  ton  per  mile  from  Pittsburg  and  Ohio  competitive  points  and 
from  Chicago.  I  think  you  have  already  testified  to  a  comparative 
or  relative  basis  of  rates  from  Chicago  to  East  St.  Louis  as  compared 
with  Central  Freight  Association  or  Trunk  Line  territory,  have  you 
not?  If  not,  you  may. — A.  I  have  presented  a  number  of  exhibits 
bearing  on  those  subjects. 

Q.  What  was  the  fact  with  respect  to  this  matter  of  the  rate  per 
ton  per  mile  from  Chicago  as  compared  with  eastern  shipping 
points  ? — A.  We  have  a  table  on  that ;  I  do  not  recall  whether  it  has 
been  put  in  or  not. 

Q.  I  think  you  have  already  testified  that  a  lower  basis  of 
rates  existed  as  between  Chicago  and  East  St.  Louis  than  as  between 
cities  of  the  same  distance  in  other  portions  of  the  eastern  territory, 
have  you  not  ? — A.  I  testified  that  the  basis  of  rates  between  Chicago 
and  East  St.  Louis  was  a  very  low  basis. 

Q.  And  was  that  true  with  respect  merely  to  petroleum  and  its 
products,  or  to  a  very  large  number  of  commodities  generally? — A. 
That  was  true  of  a  large  number  of  commodities,  and  I  think  we 
have  an  exhibit  in  evidence  covering  that. 

Mr.  Kellogg.  You  went  over  that  whole  subject  the  other  day. 

(Paper  marked  Defendants'  Exhibit  180.) 

Q.  If  through  rates  had  been  made  from  these  points  in  Ohio 
and  Pennsylvania  into  the  southwest  territory,  what  would 

10063  you  say  as  to  the  basis  of  those  rates,  how  made  up,  and  have 
you  a  table  showing  them  ?     Have  you  had  prepared  a  table 
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showing  the  oil  rates  based  on  the  combination  of  locals  on  East  St. 
Louis  and  through  rates  as  they  would  be  based  upon  existing  differ- 
entials?—A.  Defendants'  Exhibit  180  is  headed:  "  Oil  rates  in  cents 
per  100  pounds,  based  on  combination  of  locals  and  East  St.  Louis, 
and  through  rates  based  on  5th  class  differential,  showing  rates 
from  East  St.  Louis,  Whiting,  Toledo,  Cleveland,  and  Pittsburg  to 
Texas  common  points." 

Q.  In  other  words,  this  is  a  comparison  of  the  result  of  the  oil 
rates  based  on  the  combination  of  the  locals  and  a  through  rate  based 
on  the  6th  class  differential  ? — A.  Yes,  sir. 

Mr.  MiLLBE.  We  offer  defendants'  Exhibit  180  in  evidence. 

Q.  In  making  this  comparison,  you  have  used  the  differential  on 
what  class?— A.  The  statement  shows  "Through  rate  based  on  5th 
class  differential." 

Q.  Why  do  you  use  that  class?— A.  That  is  the  proper  differential 
to  apply  based  on  the  tariff  which  names  the  basing  rate  of  55  cents 
from  East  St.  Louis  to  Texas  common  points. 

Q.  What  tariff  do  you  refer  to,  can  you  state? — A.  The  reference 
is  given  on  the  statement. 

Q.  And  specifically  what  portion  of  that  tariff,  do  you  remem- 
ber ? — ^A.  I  could  not  say  without  consulting  it,  Mr.  Miller. 

Mr.  Miller.  We  refer  the  counsel  to  note  on  page  31  of  that 
Southwestern  tariff  1  V,  I.  C.  C.  351,  which  specifies  the  5th  class 
differential  as  the  proper  one  to  be  applied. 

Q.  The  Standard  Oil  Company  had  nothing  to  do  with  the  estab- 
lishment   of   the    differential    shown    by   that    tariff,    had    it? — A. 

No,  sir. 
10064        Mr.  Kellogg.  Just  one  word  here.  Referring  to  defendants' 
Exhibit  180,  in  the  first  column  are  the  actual  oil  rates,  are 
they? 

Witness.  The  combination  of  locals;  yes,  sir. 

Mr.  Kellogg.  In  the  second  column,  you  do  not  mean  to  be  under- 
stood as  saying  they  were  the  oil  rates? 

Witness.  No,  sir.     What  they  would  have  been  on  5th  class. 

Mr.  MiLLEE.  On  through  rates  based  on  5th  class. 

Q.  Have  you  prepared  a  table  showing  the  class  differentials  that 
Chicago,  Toledo,  Cleveland,  and  Pittsburg,  respectively,  take  over 
East  St.  Louis,  and  the  rate  per  ton  per  mile  over  such  differentials  ? — 
A.  Such  a  table  has  been  prepared. 

Q.  Is  defendants'  Exhibit  181  that  table? — A.  Yes,  sir. 

Mr.  Miller.  We  offer  defendants'  Exhibit  181  in  evidence. 

By  Mr.  Kellogg: 

Q.  That  means  differentials  applicable  on  Texas  shipments,  does 
it  ? — A.  The  exhibit  should  contain  that  notation ;  yes,  sir. 

Q.  On  its  face  it  does  not  show  ? — A.  No. 

Q.  I  think  you  ought  to  add  to  it  that  this  is  on  Texas  shipments, 
ought  you  not? — A.  Applicable  on  traffic  for  Texas  common  points. 

Q.  Just  put  that  in  the  heading,  will  you? 
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Mr.  MiLLEE.  That  is,  if  applied  on  oil. 

Mr.  Kellogg.  No  ;  that  is  not  right.  I  do  not  think  I  made  myself 
clear,  Mr.  Miller.  This  is  not  the  differential  between  Chicago  and 
St.  Louis ;  this  is  the  differential  on  traffic  destined  to  Texas  common 
points. 

Witness.  That  is  true. 

Mr.  KJELLOGG.  That  is  as  I  understand  it,  and  there  is  no 

10065  question  of  oil  in  it  at  all.    It  is  on  other  classes. 

Witness.  These  differentials  did  not  apply  on  oil.  This 
table  is  prepared  for  the  purpose  of  showing  what  the  basis  of  rates 
would  have  been  from  those  points  had  the  differential  applied  on  the 
basic  rate  from  East  St.  Louis  to  Texas  common  points. 

By  Mr.  Miller  : 

Q.  Upon  this  exhibit  of  the  comparative  rate  per  ton  per  mile, 
have  you  caused  to  be  prepared  a  table  showing  the  rates  on  commodi- 
ties other  than  oil  from  Pittsburg  and  from  Chicago? — A.  I  have; 
yes,  sir. 

(Paper  marked  "Defendants'  Exhibit  182.") 

Q-  What  is  that  table  ? — A.  Defendants'  Exhibit  182  is  a  compara- 
tive table  of  rates  from  Pittsburg  and  from  Chicago  to  destinations 
shown  that  are  less  per  ton  per  mile  for  the  shorter  than  for  the 
longer  haul. 

Q.  The  purpose  of  that  table  is  to  show,  is  it  not,  that  it  is  not  any- 
thing like  an  unexceptional  rule  that  the  rate  per  ton  per  mile  is 
greater  for  a  shorter  than  for  a  longer  haul? — A.  This  table  is  pre- 
pared for  the  purpose  of  showing  that  there  are  instances  where  the 
rate  per  ton  per  mile  for  the  longer  haul  is  greater  than  the  rate  per 
ton  per  mile  for  the  shorter  haul  on  the  same  class  of  traffic. 

Q.  And  in  a  note  at  the  bottom,  under  "  Authorities,"  with  refer- 
ences to  the  different  commodities  by  letters,  is  given  the  tariffs  that 
show  the  rates  that  are  put  into  this  statement? — A.  The  tariff  au- 
thorities and  distances. 

Q.  And  in  the  schedule  is  given  the  rate  per  ton  per  mile  both  for 
the  longer  haul  and  for  the  shorter  haul? — A.  Yes,  sir. 

10066  Q.  As  well  as  the  rate  itself  per  100  pounds? — A.  Yes,  sir. 
Mr.  Miller.  I  offer  defendants'  Exhibit  182  in  evidence. 

By  Mr.  Kellogg  : 

Q.  Referring  to  defendants'  Exhibit  182,  you  have  taken  various 
articles  and  the  rates  from  Chicago  to  East  St.  Louis  and  the  rates 
from  Pittsburg  to  East  St.  Louis  and  the  rate  per  ton  per  mile  on 
each,  haven't  you  ? — A.  Yes,  sir. 

Q.  Now,  to  make  a  fair  comparison,  you  should  take  articles 
which  are  shipped  from  both  places,  shouldn't  you  ? — A.  These  arti- 
cles may  be  shipped,  so  far  as  I  know. 

Q.  Wait  a  moment.  To  make  a  fair  comparison,  you  should  take 
articles  of  which  there  is  a  considerable  amount  shipped  ? — ^A.  These 
articles  may  be  shipped,  so  far  as  I  know. 
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Q.  Now,  one  moment,  Mr.  Felton.  You  know  that  if  a  tariff  is 
a  tariff  that  is  never  used,  it  may  be  absurdly  high;  isn't  that  true 
in  many  places  throughout  the  country? — A.  Without  getting  into 
an  argument,  I  think  that  has  been  shown  against  us  many  times, 
that  we  should  have  used  tariffs  that  are  absurdly  high  and  tariffs 
that  were  never  intended  for  the  class  of  commodities  for  which 
they  are  named. 

Mr.  Maetyn.  Tariff  24  of  the  Chicago  &  St.  Louis  Freight  Asso- 
ciation, between  Chicago  and  St.  Louis,  would  be  an  illustration  of 
that. 

Q.  Where  no  freight  shipments  have  been  offered  the  companies 
the  rates  are  very  high,  aren't  they,  because  the  tariffs  are  merely 
nominal  tariffs? — A.  That  is  true. 

Q.  Now  take  these  articles.  Take  lumber.  You  say  you  have  had 
thirty  years'   experience   as   a  traffic  manager.     Don't  you 

10067  know  that  no  lumber  is  shipped  from  Pittsburg  to  East  St. 
Louis? — A.  Oh,  no. 

Q.  And  has  not  been  in  twenty  years? — A.  Oh,  no;  I  could  not 
say  that. 

Q.  Well,  practically  none? — A.  Without  getting  into  an  argu- 
ment— because  I  am  not  going  to,  Mr.  Kellogg — suppose  one  car  of 
lumber  was  shipped 

Q.  What  would  one  car  of  lumber  be  shipped'  from  Pittsburg 
for? — A.  Such  a  thing  might  happen. 

Q.  It  is  a  bare  possibility. — A.  A  carload  of  starch  might  be 
shipped. 

Q.  Now,  none  of  the  articles  which  you  have  named  here  for  ship- 
ment between  Pittsburg  and  St.  Louis  in  an  article  commonly  ship- 
ped from  that  place  ? — A.  I  could  not  say,  sir. 

Q.  Now,  let  us  see  whether  you  can.  Is  there  any  asphalt  pro- 
duced in  Pittsburg? — A.  I  do  not  know. 

Q.  Did  you  ever  hear  of  such  a  thing? — A.  I  never  investigated 
along  that  line  at  all.  In  preparing  these  tables  I  have  not  investi- 
gated, as  I  have  stated  a  number  of  times,  the  movement  of  traffic. 

Q.  You  have  just  picked  out  some  rates  that  were  high  from 
Pittsburg  and  low  from  Chicago?— A.  No,  sir;  pardon  me,  I  have 
done  nothing  of  the  kind. 

Q.  Well,  why  didn't  you  take  iron  and  steel  from  Pittsburg  to 
East  St.  Louis?     Tell  me  that. 

Mr.  EosBNTHAL.  Simply  because  he  did  not,  that  is  all. 

A.  Why,  I  could  not  say  without  looking  up  my  data  on  which 
this  statement  was  made  up. 

10068  Mr.  Miller.  There  is  iron  and  steel  to  Milwaukee. 

Mr.  Kellogg.  Yes,  certainly ;  because  there  is  water  compe- 
tition between  Chicago  and  Milwaukee,  that  is  the  reason  it  was  taken. 
That  is  perfectly  evident. 

Q.  Why  didn't  you  take  iron  and  steel  from  Pittsburg?— A.  I  say 
I  could  not  answer  that  without  having  the  data  on  which  this  was 
compiled. 
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Q.  Did  you  give  directions  for  the  compilation  of  this  statement?— 
A.  The  Government  put  in  some  evidence  to  show  comparison  of 
rates  with  oil  between  Pittsburg  and  East  St.  Louis  and  Chicago 
and  East  St.  Louis ;  so  I  set  a  clerk  to  work,  taking  these  commodities 
from  Chicago  to  East  St.  Louis,  and  told  him  to  see  what  the  rates 
were  from  Pittsburg  to  the  same  points  and  make  the  comparison. 

Q.  Now,  why  did  you  take  these  commodities  ? — A.  I  simply  picked 
them  out  haphazard,  perhaps,  from  the  list. 

Q.  Pittsburg  is  the  largest  steel  and  iron  producing  center  in  the 
world,  isn't  it? — A.  Yes,  sir. 

Q.  And  Chicago  is  a  large  iron  and  steel  producing  center,  isn't 
it? — ^A.  The  outlying  districts;  yes,  sir. 

Q.  And  East  St.  Louis  is  a  large  market,  isn't  it  ?  There  is  a  large 
market  there? — A.  Yes,  sir. 

Q.  Now,  you  have  taken  iron  and  steel  from  Pittsburg  to  Milwau- 
kee and  from  Chicago  to  Milwaukee.  Why  didn't  you  take  it  to 
East  St.  Louis  ? — A.  I  will  have  to  look  over  the  data  on  which  this 
statement  was  compiled  before  I  can  answer  you. 

Mr.  Miller.  This  was  compiled  to  show  the  exception. 

Mr.  Kellogg.  Certainly,  the  exception. 

Q.  Is  Pittsburg  competitive  with  Chicago  on  a  single  one 

10069  of  those  articles  that  you  have  named  there? — A.  I  do  not 
know. 

Mr.  Miller.  Nor  is  iron  and  steel. 

Mr.  Kellogg.  Well,  you  haven't  taken  out  schedules  on  iron  and 
steel. 

Mr.  Miller.  No;  but  we  have  taken  the  Milwaukee  rate,  where 
they  are  competitive. 

Q.  Now,  isn't  the  rate  from  Chicago  to  Milwaukee  controlled  by 
the  water  competition  from  Chicago  to  Milwaukee  ? — A.  I  could  not 
say  on  what  basis  that  2-J-cent  rate  was  made. 

Q.  Do  you  pretend  to  say  that  you  have  been  a  traffic  man  in  and 
about  Chicago  for  thirty  years  and  do  not  know  that  ? — A.  I  would 
not  undertake  to  sa^^  the  basis  on  which  any  tariff  was  constructed. 

Q.  You  have  been  talking  about  it  for  a  week  or  two. — A.  I  talked 
about  tariffs  that  I  had  something  to  do  with. 

Q.  Very  well.  You  have  talked  about  a  great  many  that  you 
didn't  have  to  do  with,  haven't  jon'i — A.  I  do  not  recall  without 

Q.  And  practically  all  over  the  country,  in  making  rates  ? 

Mr.  Miller.  I  object  to  this. 

Witness.  Whatever  I  testified  to  is  shown  by  the  record. 

Mr.  Miller.  I  think  we  will  stop  this,  Mr.  Felton. 

Mr.  Kellogg.  I  object  to  the  document  (defendants'  Exhibit  182) 
as  immaterial. 

By  Mr.  Miller: 

Q.  Mr.  Felton,  I  think  you  have  testified  that  the  rate  per 

10070  ton  per  mile  might  be  affected  by  the  length  of  a  competitive 
line  between  two  points.     Is  that  illustrated  by  the  exhibit 
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which  the  Government  has  printed  at  page  129  upon  this  compari- 
son of  the  rate  per  ton  per  mile  of  tlie  different  cities  as  between  the 
Alton  and  the  Eastern  Illinois  and  the  Burlington  from  Whiting  to 
East  St.  Louis?  What  is  the  difference  there  between  the  rate  per 
ton  per  mile  over  those  different  roads? — A.  The  Chicago  &  Alton, 
for  a  distance  of  281  miles,  shows  a  rate  of  4.3  mills;  the  same  rate 
per  ton  per  mile  is  shown  over  the  Chicago  &  Eastern  Illinois  for  288 
miles,  while  over  the  Chicago,  Burlington  &  Quincy,  for  345  miles, 
is  shown  o.  rate  of  2>i  mills  per  ton  per  mile. 

Before  we  adjourn,  may  I  explain  in  answer  to  your  question,  Mr. 
Kellogg?  Consulting  with  Mr.  Martyn,  who  helped  me  compare 
some  of  these  statements,  he  reminds  me  that  we  purposely  omitted 
the  iron  rate  from  Pittsburg  to  East  St.  Louis  for  the  reason  that  the 
rate  per  ton  per  mile  on  iron  to  East  St.  Louis  was  less,  and  in 
making  this  table  it  was  our  object  to  put  into  the  table  such  in- 
stances as  we  found  from  Pittsburg  which  showed  the  rate  per  ton  per 
mile  was  more.  I  would  have  answered  that  before  if  it  had  occurred 
to  me.     I  remember,  now,  distinctly  why  we  left  it  out. 

(A  recess  was  here  taken  until  2  o'clock  p.  m.,  at  which  time  the 
examination  was  resumed.) 

By  Mr.  Miller: 

Q.  Eeferring  to  defendants'  Exhibit  182,  which  was  offered  in 
evidence,  it  shows,  does  it  not,  in  the  list  of  articles  and 
10071  destination,  "Articles  of  iron  and  steel  manufacture,  Mil- 
waukee? " — A.  It  does. 

Q.  But  it  did  not  contain  any  statement  with  respect  to  the  rate 
per  ton  per  mile  on  shipments  of  articles  of  iron  and  steel  manu- 
facture from  Pittsburg  to  East  St.  Louis? — A.  The  document  offered 
as  defendants'  Exhibit  182  this  morning  did  not. 

Q.  You  were  asked  about  that  by  Mr.  Kellogg?— A.  Yes,  sir. 

Q.  Are  you  now  prepared  to  add  to  that  exhibit  the  same  data, 
under  the  same  headings,  with  respect  to  the  rates  from  Pittsburg  to 
East  St.  Louis? — A.  Yes,  sir. 

Q.  And  from  Chicago  to  East  St.  Louis?— A.  Yes,  sir. 

Q.  The  same  data  with  respect  to  East  St.  Louis  as  is  here  shown 
with  respect  to  Milwaukee  ?— A.  Yes,  sir. 

Q.  That  is  shown  at  the  bottom  of  the  list. 

Mr.  Miller.  With  the  consent  of  counsel  for  the  Government,  I 
would  like  to  present  a  new  exhibit,  182,  containing  this  information, 
together  with  a  statement  of  what  commodities  or  what  articles  of 
iron  and  steel  manufacture  were  included  in  the  Chicago-East  St. 
Louis  tariff,  and  also  the  additional  authority,  and  ask  that  this  be 
substituted  in  place  of  defendants'  Exhibit  182  and  as  defendants' 
Exhibit  182. 

Mr.  Kellogg.  Let  me  ask  a  question  about  this. 

By  Mr.  Kellogg  : 
Q.  The  rate  from  Pittsburg  to  East  St.  Louis  of  20^  cents  is  what 
kind  of  a  rate— commodity  rate  or  class  rate?— A.  It  is  a  commodity 
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rate ;  that  is,  it  is  a  rate  specifically  established  to  provide  for 
10072     a  lot  of  articles  known  as  articles  of  iron  and  steel  manufacture. 
Q.  It  is  in  the  class  tariff,   isn't  it? — A.  I   don't  know 
whether  that  was  taken  from  a  class  tariff  or  whether  it  was 
taken  from  a  commodity  tariff,  but  it  is  the  rate  specifically  estab- 
lished for  moving  the  iron  business  from  Pittsburg  to  East  St.  Louis. 

Q.  Now,  the  question  is,  is  it  the  only  rate  that  applies  on  the 
articles  named  at  the  bottom  of  the  page,  or  are  there  commodity 
tariffs  besides  ? — A.  No,  sir ;  that  is  the  rate  and,  as  I  understand  it, 
the  lowest  rate. 

Q.  Now,  what  is  the  tariff? — A.  It  is  referred  to  there. 

Mr.  Miller.  It  is  referred  to  in  the  note  there,  Mr.  Kellogg. 

Q.  Have  you  got  it  here  with  you  ? 

Mr.  Maetyn.  No. 

Mr.  DuRAND.  We  can't  tell  which  one  it  is. 

Witness.  Mr.  Kellogg,  that  is  the  rate  applying  on  articles  of 
iron  and  steel  manufacture ;  whether  it  is  in  the  form  of  a  commodity 
tariff  (if  I  may  be  permitted  to  explain) ,  or  however  it  may  be  issued, 
it  is  issued  specifically  and  has  all  the  effect  of  a  commodity  rate,  as 
it  is  issued  specifically  to  apply  on  articles  of  iron  and  steel. 

Q.  That  is  true.  Now,  what  is  the  tariff  you  have  taken  from 
Chicago? — A.  The  tariff  of  the  so-called  Chicago  and  St.  Louis 
Traffic  Association. 

Q.  That  is  a  commodity  rate? — A.  That  is  a  commodity  rate  also. 
Q.  Pure  and  simple. 
100Y3        Mr.  Miller.  The  tariff  is  largely  a  class  tariff,  is  it  not? 
That  is  the  tariff  that  is  in  evidence,  isn't  it,  Mr.  Durand  ? 

Mr.  DimAND.  It  has  been  described  and  part  of  it  is  in  evidence; 
yes. 

Mr.  Miller.  Well,  for  the  most  part  it  is  a  class  tariff. 

Mr.  Kellogg.  But  the  8-cent  rate  you  name  is  a  commodity  rate? 

Witness.  Yes,  sir. 

Mr.  Kellogg.  There  is  no  objection  to  putting  it  in.  Just  one 
other  question.  These  other  tariffs  from  Pittsburg  on  asphalt,  brick, 
beans,  starch,  and  such  stuff  as  that,  are  class  rates,  aren't  they  ? 

Witness.  Yes,  sir. 

Mr.  Kellogg.  And  the  rates  from  Chicago  are  commodity  rates? 

Witness.  Yes,  sir. 

Mr.  Kellogg.  So  you  compare  commodity  rates  with  class  rates  ? 

Witness.  The  existing  rates  on  which  the  business  is  moved. 

Mr.  Kellogg.  Now,  you  take  railroad  iron.  There  is  a  regular 
commodity  tariff  on  steel  rails,  isn't  there,  from  Pittsburg  to  East 
St.  Louis? 

Witness.  I  do  not  know  whether  there  is  any  different  rate  spe- 
cifically applying  on  steel  rails ;  that  is,  whether  there  is  a  rate  dif- 
ferent from  the  rate  I  have  used  in  this  table.  May  I  have  that 
exhibit  for  a  moment? 

(Paper  handed  to  the  witness.) 
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Witness.  You  made  one  or  two  inquiries  of  me  this  morn- 
100T4  ing,  Mr.  Kellogg,  which  I  would  like  to  answer,  if  you  please. 
You  asked  me  if  the  rate  from  Chicago  to  Milwaukee  was  not 
made  on  account  of  water  competition.  I  have  made  inquiries,  and  I 
find  that  that  rate  was  not  only  made  on  account  of  water  competi- 
tion, but  in  conference  with  the  boat  lines.  You  also  asked  me  if 
any  of  the  articles  named,  on  which  I  have  shown  rates  from  Pitts- 
burg, are  really  shipped  from  Pittsburg.  I  have  caused  inquiry  to 
be  made  along  that  line,  and  am  told' that  asphalt,  building  brick, 
earth  paint,  beans,  and  vinegar  are  shipped  from  Pittsburg  at  or  on 
the  basis  of  the  rates  I  have  named ;  and  my  attention  has  been  called 
to  the  fact  that  considerable  shipments  of  vinegar  are  made  out  of 
there  on  this  basis  of  rates  by  the  Heinz  Pickling  Company,  in  tank 
cars.  Therefore,  it  seems  right  to  compare  the  vinegar  rate,  as 
shown  from  Pittsburg  to  East  St.  Louis,  as  against  the  vinegar  rate 
shown  from  Chicago  to  East  St.  Louis. 

Mr.  Kellogg.  Although  the  vinegar  rate  from  Pittsburg  is  a  class 
rate  and  the  other  is  a  commodity  rate? 

Witness.  It  is  the  rate  on  which  the  traffic  moves. 

Mr.  Kellogg.  Now,  take  building  brick.  No  considerable  quantity 
of  building  brick  goes  from  Pittsburg? 

Witness.  I  can  only  reply  to  you  by  stating  what  I  was  told, 
that  shipments  were  made. 

Mr.  Kellogg.  Yes ;  shipments  could  be  made — isolated  carloads. 

By  Mr.  Miller: 

Q.  Do  you  know  where  the  inquiry  was  made,  from  what  source? — 
A.  It  was  made  at  the  offices  of  the  Pennsylvania  Railroad 
10075    in  Chicago. 

Q.  That  is  the  line  whose  tariff  names  the  rate? — A.  Yes, 
sir. 

Q.  Mr.  Felton,  I  would  like  to  recur  for  a  moment  to  the  subject 
that  is  called  here  the  Grand  Junction  combination,  and  ask  you 
whether  or  not  upon  the  cancel'ation  of  the  13-cent  tariff  to  Grand 
Junction,  which,  I  believe,  was  about  December,  1905,  was  it  not? — 
A.  December  11,  1905,  as  I  recall  the  date. 

Q.  In  the  conduct  of  the  business  of  the  Standard  to  the  points 
that  were  served  through  the  Grand  Junction  and  Evansville  gate- 
ways, what  was  the  effect  of  that  or  what  was  the  course  of  business 
after  that  with  respect  to  the  conduct  of  the  business? — A.  I  have 
made  inquiries  and  have  been  informed  that 

Mr.  Kellogg.  I  object  to  "  inquiries "  and  "  being  informed." 
There  must  be  some  limit  to  this.  Let  the  man  who  knows  what  the 
traffic  was  and  how  much  there  was  of  it  testify  to  it. 

Witness.  I  obtained  this  information  from  Mr.  Bogardus,  of  the 
Standard  Oil  Company. 

Mr.  Kellogg.  Then  let  Mr.  Bogardus  testify  to  it. 

Q.  You  may  go  on. 

Mr.  Kellogg.  It  is  objected  to  as  hearsay. 
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A.  My  inquiries  related  only  to  the  balance  of  the  month  of  De- 
cember, 1905,  following  the  date  of  the  11th,  so  as  to  fill  out  the  in- 
formation on  an  exhibit  which  I  have  put  in  here  showing  the  move- 
ment of  traffic  through  the  Grand  Junction  and  Evansville  gateAvays 
for  the  year  1905 ;  and  I  am  informed  that  there  was  no  dim- 

10076  inution  of  the  traffic  for  the  balance  of  that  month,  it  mov- 
ing, as  previously,  through  Evansville  and  through  Grand 

Junction,  except  that  after  the  13-cent  rate  was  canceled  from  Whit- 
ing to  Grand  Junction  the  traffic  moved  on  the  Evansville  combina- 
tion. 

Q.  Now,  recurring  to  the  subject  of  comparative  rates  or  simi- 
larity of  rates  from  Wellsville,  New  York,  and  from  Olean,  jS^ew 
York,  about  which  you  have  given  some  testimony,  but  I  think  as  to 
which  you  did  not  give  your  tariff  authority ;  at  any  rate  you  now 
produce  tariffs  bearing  upon  that  question,  showing  the  facts  with 
respect  to  it? — A.  I  have  before  me  two  tariffs  issued  by  the  Erie 
Eailroad,  one  from  Olean,  New  York,  I.  C.  C.  3604,  and  the  other 
from  Wellsville,  New  York,  I.  C.  C.  3603,  both  effective  June  22, 
1903,  that  seem  to  have  been  printed  from  the  same  type,  except 
using  words  showing  the  rates,  one  from  Olean,  and  the  other  from 
Wellsville. 

Q.  Is  the  Erie  road  the  only  road  that  serves  both  those  places? — 
A.  No,  sir;  the  Buffalo  &  Susquehanna  Railroad  reaches  Wellsville 
(I  think  their  station  name  is  also  Stannard's),  and  the  Pennsyl- 
vania Eailroad  reaches  Olean. 

Q.  But  I  mean  is  there  any  other  one  road  than  the  Erie  that 
reaches  both  towns? — A.  No,  sir. 

Q.  The  Erie  is  the  only  single  road? — A.  That  reaches  both  towns; 
yes,  sir. 

Q.  Did  you  give  the  rates  from  Wellsville  and  from  Olean  as 

named  in   that  tariff?     If  not,  will  you  please  read  so  much  of 

the  tariff  as  names  the  rate  from  Wellsville  and  from  Olean, 

10077  respectively,  so  as  to  make  the  comparison?    Or  you  may  state 
it  generally,  if  there  is  no  objection. — A.  I  have  stated  that 

the  tariffs  seem  to  have  been  printed  from  the  same  type  so  far  as 
the  description  of  stations  and  the  application  of  rates  is  concerned. 

Q.  And  the  rates  themselves? — A.  Yes,  sir. 

Q.  Generally,  what  territory  do  those  tariffs  apply  to?— A.  I  am 
reading  from  the  Wellsville  tariff,  I.  C.  C.  3603,  which  names  rates 
to  Constable  Hook,  Communipaw,  Jersey  City,  and  intermediate 
points,  Albany,  Troy,  Cohoes,  Schenectady,  and  points  in  that  loca- 
tion; provides  for  rates  to  Albany  rate  points,  Boston  rate  points, 
New  York  rate  points,  Philadelphia  rate  points,  Baltimore  and  Balti- 
more rate  points — a  very  large  territory  generally. 

Q.  Is  that  true  of  the  other  tariff,  too? — A.  Yes,  sir. 

Q.  The  same  provision? — A.  Yes,  sir. 

Q.  In  other  words,  the  tariffs  are  the  same? — A.  They  are  appar- 
ently printed  from  the  same  type,  and  issued  the  same  date. 

Mr.  Maetyn.  The  same  date,  within  one  day? 
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Witness.  Yes ;  within  one  day. 
By  Mr.  Kellogg: 

Q.  Now,  those  tariffs  name  rates  from  Olean  and  Wellsville,  re- 
spectively, to  points  east  on  the  Erie  Railroad,  do  they  not  ? — A.  Yes. 
There  may  be  a  few  points  west.     It  is  an  east-bound  tariff. 

Q.  Olean  is  on  the  same  line  of  road  as  Wellsville — the  Erie 
road  ? — ^A.  Yes,  sir. 

Q.  And  Olean  is  west  of  Wellsville  ? — A.  Yes,  sir. 

Q.  So  that  the  rate  from  Wellsville  to  points  east  would  have  to 
be  no  greater  than  the  rates  from  Olean  ? — A.  That  is  true. 

Q.  That  is  all  there  is  of  that,  isn't  it?     (No  answer.) 

10078  By  Mr.  Miller  : 

Q.  Now,  you  have  put  these  in  just  as  samples  of  tariffs,  have 
you  not  ? — A.  Yes,  sir. 

Q.  To  illustrate  what  you  have  stated  before  ? — A.  Yes,  sir. 

Q.  What  is  the  fact  as  to  whether  Olean  and  Wellsville,  with  a 
single  exception,  are  placed  upon  the  same  basis,  both  as  to  east  and 
west  bound  rates  ? 

Mr.  Kellogg.  Wait  a  minute.  Where  is  your  tariff?  That  is  ob- 
jected to. 

Mr.  Maetyn.  We  will  get  them  for  you  if  you  want  them. 

A.  I  could  not  answer  that  question  specifically  without  referring 
to  the  tariffs,  Mr.  Miller. 

Q.  Referring,  Mr.  Felton,  to  the  subject  of  prorating,  or  the  cessa- 
tion of  prorating  between  Chicago  and  points  east  of  Chicago  and 
the  Pacific  coast,  testified  about  by  Mr.  Boltz,  did  the  Standard  Oil 
Company,  to  your  knowledge  or  information,  so  far  as  you  have  any 
information,  have  anything  to  do  with  bringing  about  that  change 
that  took  place  by  which  rates  from  points  east  of  Chicago,  Toledo, 
Cleveland,  and  Pittsburg  were  raised  to  90 J  cents  from  78J,  as  testified 
to  by  Mr.  Boltz  ? 

Mr.  Kellogg.  That  is,  if  you  know.  You  were  not  with  the 
Standard  Oil  Company,  as  I  understand,  at  that  time. 

A.  I  have  made  inquiries,  and  I  am  unable  to  learn  that  anyone  had 
anything  to  do  with  it. 

Mr.  Kellogg.  That  is  objected  to  as  incompetent. 

Q.  You  made  inquiries  for  that  purpose  ? 

Mr.  Kellogg.  That  is  purely  hearsay. 

10079  A.    Yes,  sir ;  for  that  purpose. 

Q.  Now,  the  change  that  was  testified  to  by  Mr.  Boltz  as 
having  been  brought  around  as  a  compromise  of  the  contention  and 
petition  filed  by  him  before  the  Interstate  Commerce  Commission,  by 
which  in  1907  the  transcontinental  roads  raised  the  oil  rates  from 
Chicago  to  the  Pacific  coast  terminals  from  78^  cents  to  90  cents,  can- 
celing the  $105  tank  car  return  charge,  how  far  or  over  what  stretch  of 
territory,  if  you  know,  by  that  so-called  compromise  of  Mr.  Boltz,  did 
the  90-cent  Chicago-Pacific  coast  rate  apply  ? — A.  The  advance  made 
at  that  time,  as  I  recall  (I  could  state  more  specifically  by  having  the 
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tariffs) ,  advanced  the  rate  not  only  from  Chicago  but  from  the  Mis- 
sissippi, and  Missouri  rivers,  the  Kansas  and  Oklahoma  and  Texas 
fields,  to  the  same  basis. 

Mr.  Kellogg.  I  would  like  to  see  that  tariff  for  that.  That  is 
objected  to. 

Q.  Do  you  know  whether  that  appears  in  the  current  transconti- 
nental tariff? — A.  I  understand  that  rate  appears  in  the  current 
transcontinental  tariff.  I  think  j'ou  have  a  supplement  that  covers 
that. 

Mr.  Maettn.  I  haven't  it  here. 

Witness.  I  will  say  that  I  testify  after  perusing  one  of  those  tariffs. 

Q.  So  that,  with  that  rate  in  force,  all  of  these  points  and  territo- 
ries and  districts  that  you  have  named  paid  the  same  rate  as  Chicago 
and  points  east  of  Chicago  to  the  Atlantic  coast  ? — A.  The  tariffs  so 
indicate ;  yes,  sir. 

Q.  Now,  with  regard  to  the  charge  of  $105  for  the  return 

10080  of  the  car,  which  as  the  result  of  Mr.  Boltz'  work,  according 
to  his  testimony,  was  canceled  in  the  raise  of  rates,  what  was 

the  fact  about  the  length  of  the  existence  of  that  charge,  and  how 
long  had  that  been? — A.  My  memory  goes  back  now  to  the  state- 
ment I  made  to  Mr.  Garfield  (I  have  made  no  inquiries  on  that  sub- 
ject since  that  time),  and  that  is  that  when  the  Standard  Oil  Com- 
pany commenced  to  do  business  as  the  Standard  Oil  Company  on 
the  Pacific  coast  that  rule  was  found  to  be  in  force.  May  I  see  that 
tariff,  Mr.  Durand  ?     That  is  right,  isn't  it  ? 

Mr.  Durand.  I  should  judge  so. 

(Tariff  handed  to  witness.) 

Witness.  I  am  reading  now  from  Transcontinental  Freight  Bu- 
reau West-bound  Special  Tariff  No.  S.  E.-953,  I.  C.  C.  No.  845.  On 
page  3  of  that  tariff  I  find  that  to  Pacific  coast  terminals  only  the 
rates  on  oil  (without  specifically  reading  a  mass  of  stuff  that  is  on 
this  page)  were  90  cents  per  100  pounds,  from  New  York,  Boston  and 
common  points,  Pittsburg,  Buffalo  and  common  points,  Cincinnati, 
Detroit  and  common  points,  Chicago  and  common  points,  Mississippi 
River  common  points,  Missouri  River  common  points,  Beaumont, 
Texas,  via  Santa  Fe  system  or  K.  C.  S.  Railway,  Chaison  and  Port 
Arthur,  Texas,  via  K.  C.  S.  Railway,  via  Kansas  City,  Missouri, 
which  confirms  my  earlier  statement  that  when  the  rate  was  advanced 
to  90  cents  it  was  applied  from  all  those  western  fields. 

Q.  And  as  a  result  of  that  tariff  the  oil  shipped  from  all  these  fields 

west  of  Pittsburg  and  Ohio — at  least  which  the  California  consumer 

got — cost  him  Hi  cents  more  than  previously? — A.  Yes,  sir. 

10081  Q.  That  was  about  the  net  result  of  the  business? — A.  That 
was  practically  the  net  result  of  the  advance  in  the  rate. 

Mr.  Kellogg.  You  said  Mississippi  River  common  points,  did  you? 

Witness.  I  read  from  the  tariff,  Mr.  Kellogg. 

Q.  Have  you  had  prepared  imder  your  direction  a  statement  of  the 
carloads  of  oil  shipped  by  the  Standard  Oil  Company  from  eastern 
refining  points  during  a  course  of  years? — A.  Yes,  sir. 
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Q.  Have  you  the  statement  with  you  ? — A.  Yes,  sir. 

Q.  "What  is  defendants'  Exhibit  183  ?  Is  it  the  statement  you  refer 
to?— A.  It  is. 

Q.  What  is  it? — A.  A  statement  of  carload  shipments  from  East- 
ern refining  points  to  the  Pacific  coast. 

Q.  And  what  years  does  it  cover? — A.  1902,  3,  4,  and  5,  with  the 
total. 

Q.  And  it  shows  shipments  from  Pittsburg  and  Franklin  and  from 
Whiting,  does  it? — A.  Yes,  sir. 

Q.  Now,  the  shipments  shown  from  Whiting  consist  of  what? — A. 
Following  Whiting  is  a  reference  letter  a,  and  there  is  a  note  at  the 
bottom  of  the  exhibit  which  reads,  following  a :  "  Shipments  shown 
from  Whiting  consisted  of  oil  produced  by  the  Pennsylvania  refin- 
eries and  shipped  to  ^Vhiting  and  there  unloaded,  in  order  to  have  the 
goods  nearer  the  market  at  certain  seasons,  and  then  reshipped,  such 
shipments  paying  the  sum  of  the  locals  from  Pennsylvania  point  of 
shipment  to  Whiting  and  from  Whiting  to  the  Pacific  coast. 

Q.  Then,  is  it  a  fact  that  the  whole  1,520  carloads  that  are 

10082  shown  upon  this  exhibit  were  carloads  of  oil  that  came  from 
the  Pennsylvania  refineries  ? — A.  That  is  true. 

Q.  And  were  shipped  by  the  Standard  Oil  Company  to  Pacific 
coast  terminals  before  this  change  in  the  rate  that  was  brought  about 
by  Mr.  Boltz,  as  he  testified  ? — ^A.  Yes,  sir. 

Q.  And  while  the  conditions  existed  of  which  he  complained? — A. 
Yes,  sir. 

Mr.  Miller.  I  offer  in  evidence  defendants'  Exhibit  183. 

By  Mr.  Kjellogg: 

Q.  What  was  it  you  said  about  the  purchase  of  the  Pacific  Coast 
Oil  Company  by  the  Standard  Oil  ? — A.  I  did  not  say  that. 

Q.  About  the  $105  rate. — A.  Perhaps  you  had  better  hear  my 
answer  read. 

Mr.  Kellogg.  Will  you  turn  back  to  that.     I  did  not  get  that. 

The  reporter  read  as  follows:  "A.  My  memory  goes  back  now  to 
the  statement  I  made  to  Mr.  Garfield  (I  have  made  no  inquiries  on 
that  subject  since  that  time)  and  that  is  that  when  the  Standard 
Oil  Company  commenced  to  do  business  as  the  Standard  Oil  Com- 
pany on  the  Pacific  coast,  that  rule  was  found  to  be  in  force." 

Q.  When  was  that  ? — A.  I  don't  know. 

Q.  What  Standard  Oil  do  you  mean  now?  The  Standard  Oil 
Company  did  not  commence  to  do  business  in  California  as  the 
Standard  Oil  Company  until  last  year,  did  it?— A.  I  think  there 
was  a  Standard  Oil  Company  of  Iowa  doing  business  there  previous 
to  that. 

Q.  I  want  to  get  the  date.     You  mean  when  the  Pacific 

10083  Coast  Oil  Company's  name  was  changed  to  the  Standard  Oil 
of  California  ?— A.  Oh,  no. 

Q.  When  do  you  mean? — A.  I  can  only  repeat  what  I  said,  that 
I  did  not  ask  what  particular  Standard  Oil  Company,  or 
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Q.  How  could  you  be  making  a  statement  that  the  $106  rate  was 
found  in  force  when  the  Standard  Oil  Company  commenced  to  do 
business  there  without  knowing  when  it  commenced? — ^A.  That  in- 
quiry was  made  in  May  or  April,  1906,  and  as  I  get  from  your  inquiry 
just  now,  the  Pacific  Coast  Oil  Company  was  not  sold  or  the  name 
was  not  changed  until  what  date? 

Q.  I  think  it  was  in  1907. — A.  Then,  consequently  the  information 
that  I  received  in  May,  1906,  must  have  referred  to  some  other 
Standard  Oil  Company. 

Q.  Now,  coming  to  this  Exhibit  183,  this  runs  back  as  far  as 
1902. — A.  I  took  those  four  years ;  yes,  sir. 

Q.  Is  this  the  only  oil  shipped  from  Whiting  to  Calif ornia  ?— A. 
No,  sir.  This  statement  is  only  made  to  present  an  exhibit  showing 
the  number  of  cars  that  the  defendant  companies  shipped  during 
these  four  years  from  the  Pennsjdvania  oil  regions  on  the  sums  of 
the  locals  via  Chicago  to  the  Pacific  coast. 

Q.  But  it  does  not  include  the  other  shipments  from  Whiting? — 
A.  I  did  not  make  any  reference  to  the  shipments  from  Whiting 
proper. 

Q.  Now,  this  is  all  lubricating  oil,  isn't  it,  or  fancy  grades  of 
gasoline,  or  something  of  that  kind? — A.  On  the  contrary  I  have 
made  inquiry  with  respect  to  this  particular  exhibit,  and  I  am  in- 
formed that  it  was  all  refined  oil. 
10084  Q.  Well,  lubricating  oil  is  refined  oil  ? — A.  No,  sir ;  there  is 
no  lubricating  oil  included  in  these  figures,  according  to  the 
statement  received  by  me. 

Q.  From  whom  do  you  get  your  information? — A.  When  I  asked 
for  these  figures,  with  a  view  of  making  up  this  statement,  I  requested 
that  I  be  not  furnished  any  figures  excepting  those  applying  on  re- 
fined oil,  the  oil  which  the  Standard  refers  to,  and  which  I  think  you 
may  know  something  about,  called  Elaine  oil,  a  burning  fluid,  a 
kerosene. 

Q.  Of  whom  did  you  get  this  information? — A.  I  got  that  infor- 
mation from  the  Pittsburg  and  Franklin  shippers. 

Q.  Who  are  they  ? — A.  The  Eclipse  Works,  of  the  Atlantic  Eefin- 
ing  Company  at  Franklin,  and  the  Atlantic  Refining  Company  at 
Pittsburg. 

Q.  Elaine  oil  is  a  high-grade  oil,  isn't  it? — A.  Yes,  sir. 

Q.  A  very  fancy  grade  ? — A.  I  don't  know  how  fancy,  but  I  know 
it  is  a  high-grade  kerosene. 

Q.  Since  about  1901  the  Standard  has  obtained  most  of  its  supply 
of  illuminating  oils  for  the  Pacific  coast  from  California,  hasn't  it? — 
A.  I  could  not  say  as  to  that. 

Q.  You  know  it  has  not  been  a  large  shipper  of  illuminating  oil 
to  California  since  1901,  has  it? — A.  I  know  we  shipped  this  number 
of  cars. 

Q.  Well,  that  is  not  a  large  shipment. 

Mr.  Miller.  Why,  everybody  knows,  I  think,  Mr.  Kellogg,  that  the 
California  fields  are  now  producing  most  of  the  oil  that  is  there  sold. 
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Mr.  Kellogg.  All  right.    That  is  all. 
10086  By  Mr.  Miller  : 

Q.  Mr.  Fulton,  do  you  know  the  fact  with  respect  to  the 
transcontinental  railroads  ceasing  to  prorate  on  other  oils?  What 
is  the  fact  about  that? — A.  I  have  before  me  supplement  No.  41  to 
west-bound  Tariff  No.  1-C,  effective  June  25,  1898.  This  supplement 
shows  on  page  5  that  with  respect  to  a  number  of  oils,  namely  castor, 
cocoanut,  corn,  rubber,  cotton  seed,  rape  seed,  dead,  kalon,  lard,  lin- 
seed, neatsfoot,  red,  resin,  or  "  G,"  and  tallow  oils  in  cans,  boxed,  in 
barrels,  or  in  bulk  in  tank  cars,  while  there  was  a  rate  of  78|  cents 
from  Chicago,  Mississippi  River,  Missouri  River,  and  points  common 
therewith,  no  through  rates  appear  on  this  sheet  from  points  east  of 
Chicago,  jfrom  Chicago  points;  from  which  I  think  I  am  justified  in 
inferring  that  on  those  oils  the  sums  of  the  locals  via  Chicago  would 
apply. 

Q.  Now,  when  Mr.  Schindler,  a  witness  for  the  Government,  was 
on  the  witness  stand  testifying  to  this  Pacific  coast  prorating,  he  was 
asked  on  cross-examination  with  respect  to  certain  other  commodities 
than  petroleum,  on  which  the  transcontinental  lines  made  no  rates 
from  points  east  of  Chicago.  As  I  recall,  he  was  asked  with  respect 
to  flake  malt,  coke,  malt,  rags,  and  empty  drums,  returned,  or  some  of 
them.  Do  j^ou  know  what  the  fact  is  with  respect  to  that,  and  can 
you  refer  to  the  tariff  authority  for  it? — A.  I  have  prepared  a  table 
with  the  tariff  reference. 

Q.  And  have  you  that  table? — A.  Yes,  sir. 

(Paper  marked  Defendants'  Exhibit  184.) 
10086  Q.  What  is  defendants'  Exhibit  184?— A.  It  reads  that  it 
is  a  statement  of  commodities  other  than  oil  on  which  the  rail- 
roads did  not  make  through  rates  to  Pacific  coast  terminals,  but 
charged  from  eastern  points  the  sums  of  the  locals  to  and  from  Chi- 
cago; and  the  tariff  authority  for  the  statement  is  Transcontinental 
Freight  Bureau  Tariff  1-C,  June  28,  1908. 

Q.  And  prior  issues? — A.  It  reads  "Also  prior  and  subsequent 
issues." 

Q.  And  the  schedule  in  the  amounts  given  there,  what  are  they^ 
rates? — A.  The  amounts  shown  opposite  the  names  of  the  articles 
represent  the  rates  in  cents  per  100  pounds. 

Q.  From  where? — A.  From  Chicago. 

Q.  From  Chicago  to  the  Pacific  Coast  ? — A.  Yes,  sir. 

Mr.  Miller.  With  the  exception  of  some  possible  tag-ends  on  Mon- 
day morning,  to  be  finished  up  with  Mr.  Felton,  his  direct  examina- 
tion is  through,  and  on  Monday  forenoon  counsel  may  cross-examine 
him.  Mr.  Rosenthal  is  not  here,  so  I  can  not  be  more  definite  about 
those  few  tag-ends,  if  any. 

Mr.  Martyn.  Just  this,  if  Mr.  Crossland  can  get  the  tariffs  of  Mr. 
Green  for  Mr.  Felton,  Mr.  Felton  will  want  to  make  a  somewhat 
extended  discussion  of  those  tariffs. 
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By  Mr.  Kellogg  : 

Q.  Let  me  ask  Mr.  Felton  a  few  questions  about  the  Pacific  Coast 

matter.     You  said  that  $105  a  car  for  returning  the  empty  car  you 

found  in  force  in  California  when  the  Standard  Oil  Company,  as 

the  Standard  Oil  Company,  commenced  to  do  business  there?— A.  I 

said  this,  if  you  please,  Mr.  Kellogg,  that  I  made  inquiry  in 

10087  May,  1906,  to  ascertain  something  about  that  charge.    I  had 
previously  consulted  a  number  of  transcontinental  tariffs,  and 

as  far  back  as  I  could  go,  as  I  remember,  I  found  that  charge  on  the 
tariffs ;  so  I  said  to  someone — and  that  has  slipped  my  mind — "  What 
about  this  $105  charge  ?  When  did  it  go  into  effect  ?  What  do  you 
know  about  it  ?  "  and  the  answer  was  "  Why,  that  charge  was  in  force 
at  the  time  the  Standard  Oil  Company  commenced  to  do  business 
as  the  Standard  Oil  Company  on  the  Pacific  Coast."  Now,  as  that 
was  prior  to  the  time  that  the  present  organization  of  the  Standard 
Oil  Company  went  into  existence,  as  I  understand  from  what  you 
have  said  (and  I  base  that  on  nothing  else)  then  that  must  have 
related  to  something  else,  or  else  it  may  have  been  on  offhand  way 
of  covering  a  general  situation  in  answering  my  inquiry. 

Q.  I  think  that  is  quite  right.  It  was  in  force  sometime  prior  to 
that.  Then,  the  eastern  shipper,  the  shipper  east  of  Chicago,  prior 
to  1907  when  that  prorating  was  resumed,  had  not  only  to  pay  a 
higher  rate  than  Chicago  to  the  Pacific  Coast,  but  he  had  to  pay  $105 
a  car  for  getting  his  empty  car  back? — A.  The  shipper  at  Chicago 
had  to  pay  that  $105  also. 

Q.  That  is  if  he  did  not  have  some  other  way  of  using  the  car? — 
A.  Yes,  sir. 

Q.  Now,  as  a  matter  of  fact,  the  Standard  Oil  Company  had  cars 
constructed  with  what  are  known  as  tank  bottoms,  hadn't  they,  so 
they  could  use  the  cars  for  other  purposes? — A.  The  Union  Tank 
Line  had  some  so-called  combination  box  and  tank  cars. 

Q.  That  is  the  combination  tank  and  box  car  of  the  Standard  Oil 
Company  contained  a  tank  in  the  bed  of  the  car  ? — A.  I  under- 

10088  stand  those  tanks  are  located  in  each  end  as  a  rule,  but  in  the 
bed  of  the  car,  under  the  roof,  in  the  box  car  body,  yes,  sir. 

Q.  So  that  you  could  use  the  car  for  loading  back  with  other  mate- 
rial?— A.  Yes,  sir. 

Q.  How  many  of  those  cars  did  the  Union  Tank  Line  Company 
have? 

Mr.  Miller.  I  object  to  that. 

Mr.  Kellogg.  Why? 

Mr.  Miller.  It  is  immaterial.  Whatever  they  did  anybody  could 
have  done. 

Q.  Well,  I  just  wanted  to  get  at  it  whether  they  did,  that  is  all. 
How  many  of  those  cars  did  they  have? — A.  Mr.  Miller  has  ob- 
jected.    What  shall  I  do,  Mr.  Miller? 

Mr.  Kellogg.  Answer  the  question. 
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The  Examinee.  Go  on  and  answer  it  unless  you  are  instructed  not 
to  by  your  counsel. 

Witness.  He  said  he  objected,  and  I  thought  he  meant  that  objec- 
tion to  my  answering.  I  think  they  have  had  varying  amounts  of 
those  cars,  running  as  high  as  340,  as  far  as  I  recall  the  maximum 
number. 

Q.  Those  cars  were  made  for  the  very  purpose  of  loading  back, 
weren't  they? — A.  As  those  cars  were  built  and  in  operation  long 
before  I  was  connected  with  the  Union  Tank  Line,  I  could  not  answer 
that  question  specifically. 

Q.  You  have  handled  those  cars,  haven't  you? — A.  I  have  known 
that  those  cars  were  running. 

Q.  You  are  in  general  charge  of  the  Union  Tank  Line,  aren't 
you? — A.  Yes,  sir. 

Q.  You  know  what  they  are  for,  don't  you  ? — A.  Those  cars 
10089     are  to  transport  oil  to  the  Pacific  coast. 

Q.  Yes,  and  to  transport  merchandise  or  other  products 
back,  so  as  not  to  have  to  pay  for  the  empty  car  back? — ^A.  That  is 
true. 

Mr.  Miller.  So  as  not  to  run  back  empty. 

Witness.  That  is  true;  yes,  sir. 

Q.  They  do  not  have  to  pay  anything  when  they  come  back  loaded? 

Mr.  Miller.  The  real  object  was  to  come  back  loaded,  was  it  not, 
instead  of  coming  back  empty? 

Witness.  I  was  getting  to  that.  The  object  was  to  get  a  load  for 
the  return  and  save  the  $105. 

Q.  Very  well;  that  is  it  exactly. 

Mr.  Miller.  And  also  save  hauling  the  empty  car  from  the  Pacific 
coast. 

Mr.  Kellogg.  I  don't  suppose  you  cared  whether  they  hauled  an 
empty  car  so  long  as  you  did  not  have  to  pay  for  it? 

Witness.  That  would  enter  into  the  general  effect,  Mr.  Miller; 
yes,  sir. 

Mr.  Miller.  The  owner  of  the  car  would  consider  that,  wouldn't 
he? 

Witness.  Yes,  sir ;  in  some  degree. 

Q.  Now,  when  they  loaded  those  cars  from  the  Pacific  coast  back, 
you  not  only  did  not  have  to  pay  the  $106,  but  you  got  a  mileage  for 
the  car,  didn't  you  ? — A.  Yes,  sir. 

Q.  How  much  a  mile?— A.  The  general  mileage  throughout  the 
country  is  three-quarters  of  a  cent. 

Q.  You  got  the  same  for  those  cars  as  the  others? — A.  Yes,  sir;  I 
so  recall.    There  may  have  been  a  time  that  there  were  some 
10090    Pacific  coast  rules  there  as  to  a  little  less  mileage,  but  we  got 
whatever  the  current  mileage  was. 

Q.  There  was  a  time  when  the  Pacific  coast  roads  paid  a  cent, 

too? A.  I  don't  think  they  ever  paid  a  cent  on  a  tank  car  or  a  com- 
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bination  box  and  tank  car.  I  think  there  was  a  little  while  they  paid 
less  than  three-quarters  of  a  cent  on  cars  of  that  character. 

Q.  Three-quarters  of  a  cent  was  the  ruling  price  ? — A.  Yes,  sir. 

Mr.  Kellogg.  Mr.  Rosenthal  did  not  want  me  to  go  into  general 
cross-examination,  so  I  will  not  do  that  this  afternoon. 

By  Mr.  Miller  : 

Q.  Do  other  oil  people  beside  the  Standard  have  combination 
cars? — A.  Yes,  sir;  that  is  shown  by  the  Tank  Gauge  Handbook. 

Mr.  Kellogg.  What  companies? 

Mr.  MiLLEE.  The  Western  Tank  Gauge  Handbook. — A.  They  are 
shown  in  the  Gauge  book.  I  could  not  say  without  referring  to  the 
book. 

Mr.  Kellogg.  Do  you  know  of  any  eastern  concern  that  has  got 
them? 

Q.  Whatever  was  done  by  the  Standard  in  the  using  of  combina- 
tion cars,  and  so  saving  the  charge  on  empties,  was  availed  of  or  was 
open  to  all  shippers  upon  equal  terms  with  the  Standard  and  every- 
body else,  wasn't  it? — A.  Yes,  sir;  absolutely. 

Q.  Was  it  provided  for  by  the  tariff  ? — A.  Yes,  sir ;  fully  provided 
for  by  the  tariff. 

By  Mr.  Kellogg: 

Q.  Do  you  know  of  any  tariff  reference  that  shows  that? — A. 
The  tariff  reference  I  am  speaking  of  is  the  tariff  reference 
10091     that  provides  for  a  charge  of  $105  for  the  return  of  the  cylin- 
der car  and  makes  no  charge  for  the  return  of  the  combina- 
tion car. 

Q.  Does  it  say  anything  about  it  at  all  ? — A.  It  does  not  say  any- 
thing about  the  combination  car. 

Q.  In  other  words,  the  tariff  says  that  there  will  be  $105  for  re- 
turning the  tank  car? — A.  The  cylinder  car. 

Q.  The  cylinder  tank  car? — A.  The  cylinder  tank  car  is  under- 
stood by  the  car  owners  and  the  railroads  to  mean  a  plain  cylinder 
tank  car. 

Mr.  KJELLOGG.  But  it  says  nothing  about  any  others  ? 

Mr.  Miller.  It  could  not  be  loaded  with  merchandise? 

Witness.  No,  sir. 

Mr.  Miller.  Do  some  of  those  cylinder  tank  cars  come  back  loaded? 

Witness.  Yes,  sir. 

Mr.  Miller.  In  that  case  the  car  did  not  pay  a  charge,  but  received 
a  mileage? 

Witness.  That  is  true. 

Mr.  Kellogg.  Mighty  few  of  them,  though. 

Witness.  There  was  not  a  very  large  amount  of  liquid  freight 
coming  east  that  could  be  loaded  in  those  cars,  but  there  was  some  of 
the  time. 

(An  adjournment  was  then  taken  until  Monday,  October  12,  1908, 
at  10.30  o'clock  a.  m. 
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10092  Room  677,  Federal  Building,  Chicago,  III., 

Monday,  October  12, 1908, 10.30  a.  m. 

The  hearing  was  resumed  before  the  special  examiner,  Hon.  Frank- 
lin Ferriss,  at  the  above  time  and  place. 

Present :  On  behalf  of  the  petitioner,  Mr.  Frank  B.  Kellogg,  Mr. 
Charles  B.  Morrison ;  on  behalf  of  the  defendants,  Mr.  Moritz  Rosen- 
thal, Mr.  John  S.  Miller,  Mr.  Chauncey  W.  Martyn. 

Henry  E.  Felton  recalled,  and  his  direct  examination  resumed, 
as  follows: 

Witness.  I  should  like  to  say  that  Mr.  Martyn  called  my  atten- 
tion to  a  matter  this  morning  which  I  think  I  have  already  cor- 
rected, but  I  should  like  this  to  go  into  the  record :  That  wherever  a 
fast  freight  line  book  shows  Boston  rates,  or  wherever  I  say  a  point 
in  New  England  takes  Boston  rates,  of  course  I  refer  to  the  Boston 
rates  as  quoted  in  a  fast  freight  line  book.  I  do  not  mean  by  that 
to  say  that  the  Boston  rate  would  apply  to  a  point  that  a  fast  freight 
line  book  shows  is  taking  St.  Jolin  rates  or  Quebec  rates. 

Mr.  Kellogg.  I  understood  that. 

Witness.  Xow,  just  one  thing  more.     In  speaking  about  the  time 

it  is  alleged  that  the  Standard  Oil  Company  bought  the  Cudahy 

refinery  at  Kankakee,  I  was  asked  either  by  Mr.  Kellogg  or  Mr. 

Rosenthal  if  the  Standard  had  a  plant  at  Kankakee  at  the 

10093  time  the  6-cent  rate  was  put  in.     I  said  no.     My  answer  was 
based  on  a  statement  made  before  Mr.  Garfield  by  Mr.  Page, 

who  was  in  charge  at  that  time.  He  said  that  the  Standard  had 
no  refinery  there.  It  appears  from  what  happened  here  on  Friday 
that  there  was  some  sale  of  the  property,  or  that  it  was  so  alleged. 
I  do  not  know  anything  about  that.  I  think  it  is  immaterial,  but 
still  I  should  like  to  have  my  record  as  clear  as  I  can  get  it. 

j\Ir.  Rosenthal.  I  offer  in  evidence  a  map  showing  the  various 
railroads  from  Chicago  to  several  points  in  the  Mississippi  Valley, 
and  ask  that  it  be  marked  Defendants'  Exhibit  185. 

(Paper  so  marked.) 

By  Mr.  Rosenthal: 

Q.  Now,  did  you  cause  to  be  prepared,  Mr.  Felton,  a  map  correct- 
ing petitioner's  Exhibit  672,  showing  the  New  England  territory 
that  was  actually  opened  to  the  prorating  arrangement?     If  so 

Mr.  Kellogg.  Wait  a  moment,  Mr.  Rosenthal.  About  this  Ex- 
hibit 185,  you  said  you  offered  in  evidence  a  map  showing  the  various 
railroads  from  Chicago  to  the  Mississippi  River  points. 

Mr.  Rosenthal.  Certain  Mississippi  River  points. 

Mr.  Kellogg.  Not  all  points? 

Mr.  Rosenthal.  Oh,  no;  only  to  certain  Mississippi  River,  or 
Mississippi  Valley,  points,  I  should  say,  concerning  which  there  will 
be  testimony  later  on. 

(Another  map  marked  Defendants'  Exhibit  186.) 

Q.  How  is  that  prorating  map  marked  ? — A.  Defendants'  Exhibit 
186. 
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10094  Q.  Will   you   explain   defendants'   Exhibit   186,   please?— 
A.  There  is  a  full  explanation  shown  on  the  map. 

Q.  And  it  is  accurate,  is  it? — A.  I  instructed  that  such  a  map  be 
very  carefully  prepared.     I  did  not  do  any  of  the  work. 
Mr.  Rosenthal.  I  offer  in  evidence  defendants'  Exhibit  186. 

By  Mr.  Kellogg: 

Q.  Now  this  map,  defendants'  Exhibit  186, 1  suppose  was  intended 
to  show  the  New  England  territory  on  which  they  prorate  on  oil? 
This  is  not  other  commodities? — A.  This  is  oil;  yes,  sir. 

Q.  Excluding  the  short  line  from  White  Creek  to  Rutland,  the 
other  red  lines  north  of  the  blue  lines  there,  the  Boston  &  Albany  and 
Boston  &  Maine  blue  lines,  you  claim  prorate  by  reason  of  that 
Toledo-Grand  Trunk  tariff,  do  you? — A.  Very  largely.  As  I  recall 
those  numerous  exhibits,  there  were  some  other  combinations  that 
applied  rates  into  that  territory. 

Q.  Principally  that  Grand  Trunk  tariff  ?  It  is  the  only  one  you 
have A.  Yes ;  the  statement  on  the  exhibit  so  reads. 

Q.  You  do  not  claim  that  all  that  red  line  territory  prorated  from 
Oil  City  and  Pittsburg  and  Cleveland? — A.  No;  the  rates  from 
Cleveland  and  Oil  City  were  made  on  a  different  basis  than  what  is 
shown  on  this  map. 

Mr.  Maettn.  The  language  on  that  map  follows  substantially  the 

testimony  of  Mr.  Schindler.     He  shows  on  his  map  the  territory  that 

was  open  to  prorate  on  petroleum  and  its  products,  without 

10095  saying  from  what  point.    That  map  shows  they  prorate  from 
any  independent  refining  point. 

Mr.  Kellogg.  No;  that  is  not  correct,  according  to  Mr.  Felton's 
testimony;  not  at  all. 

Mr.  Rosenthal.  Not  from  all  independent — some. 

Mr.  Maettn.  Some. 

Mr.  Kellogg.  Some  independent;  that  is  it.  Our  testimony  was 
that  the  Boston  &  Albany  and  the  Boston  &  Maine  blue  lines,  the 
Fitchburg  division  of  the  Boston  &  Maine,  that  they  prorated  from 
all  independent  points ;  but,  as  I  understand  you,  on  this  map  the  red 
lines  show  only  prorating  from  Toledo  by  the  Grand  Trunk  tariff 
which  you  have  heretofore  described. 

Witness.  I  think 

Mr.  Maetyn.  The  tariffs  are  listed  there. 

Mr.  Kellogg.  There  is  only  one  tariff  listed  there.  The  I.  0.  C 
No.  S-460,  called  the  Rutland  Railroad  tariff  on  your  exhibit,  apphes 
from  White  Creek  to  Rutland  ?     ^ 

Witness.  Yes,  sir. 

Mr.  Kellogg.  The  red  line  from  Wliite  Creek  to  Rutland? 

Witness.  Yes,  sir. 

Mr.  Kellogg.  Now,  with  that  exception,  the  balance  of  the  red 
lines  show  prorating  simply  from  Toledo  under  the  Grand  Trunk 
tariff  cited  in  this  exhibit,  which  you  have  heretofore  testified  to? 
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Witness.  That  is  correct,  in  accordance  with  the  explanation  on 
the  map. 

Mr.  Maetyn.  It  is  also  a  fact,  as  will  appear  from  the  other  ex- 
hibits, that  the  B.  &  O.  tariff  4538  makes  rates  from  Cleveland  to  a 
considerable  portion  of  this  territory. 

10096  Mr.  Kellogg.  Wait  a  minute,  then. 

Witness.  That  explanation  should  be  on  the  map,  then. 

Mr.  Kellogg.  It  is  not  on  here. 

Witness.  No. 

Mr.  Kellogg.  And  so  far  as  this  map  is  concerned,  you  refer 
simply  to  the  Grand  Trunk  tariff? 

Witness.  That  is  the  way  it  reads. 

Mr.  Kellogg.  Now,  as  to  that,  do  you  claim  that  the  Grand  Trunk 
Railroad  prorated  with  the  lines  shown  in  red  on  this  map,  or  that 
the  lines  shown  in  red  on  this  map  exacted  their  locals  and  compelled 
the  Grand  Trunk  to  absorb  them? 

Witness.  I  only  claim  that  the  tariff  to  which  this  map  makes 
reference  named  through  rates,  and  in  most  all  cases  Boston  rates, 
from  Toledo  to  points  shown. 

Mr.  Kellogg.  But  the  New  England  roads  shown  in  red  on  this 
map  would  under  those  very  tariffs,  under  their  own  tariffs,  exact 
from  the  Grand  Trunk  their  locals,  wouldn't  they? 

Witness.  There  is  nothing  on  the  tariff,  944,  that  indicates  that. 

Mr.  Kellogg.  There  is  on  the  other  companies'  tariffs  ? 

Witness.  Nothing,  I  understand,  that  qualifies  tariff  944. 

Mr.  Kellogg.  Where  do  you  find  anything 

Witness.  I  don't  know. 

Mr.  Kellogg.  In  any  one  of  those  tariffs 

Witness.  If  you  are  leading  up  to  a  question  on  how  the  27-cent 
rate  divides,  my  answer  is  that  I  have  not  the  slightest  idea. 

10097  Mr.  Maetyn.  You  don't  know  any  more  about  that  than 
you  do  about  the  division  on  other  commodities? 

Witness.  No. 

Mr.  Kellogg.  Don't  you  know  that  the  New  England  roads  did 
not  prorate  with  the  Grand  Trunk  road  on  that  27-cent  rate  ? 

Witness.  No,  sir;  I  do  not. 

Mr.  Kellogg.  That  is  all  now.  I  will  cross-examine  him  on  that 
later  on. 

By  Mr.  Rosenthal: 

Q.  When  you  were  asked  the  other  day  concerning  a  comparison 
of  rates  from  Wellsville  and  Olean,  you  only  referred  to  several  east- 
bound  tariffs.  Have  you  since  ascertained  whether  your  same  state- 
ment with  respect  to  comparative  rates  from  those  two  points  also 
accurately  applies  to  west-bound  rates? 

(Papers  handed  to  witness  by  Mr.  Lown.) 

A.  I  asked  for  some  additional  tariffs  that  would  meet  Mr.  Kel- 
logg's  question  last  Friday,  that  the  Wellsville  refinery  east-bound 
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must  necessarily  take  not  more  than  the  Olean  rates,  on  account  of  it 
being  intermediate. 

Q.  ^¥hlit  have  you  found  with  respect  to  west-bound  rates?  Give 
us  the  tariff  authorities  on  which  your  statement  is  based. — A.  I  have 
before  me  Erie  Railroad  tariff  I.  C.  C.  3324,  naming  rates  on  oil 
from  Wellsville,  New  York,  and  Erie  Eailroad  tariff  I.  C.  C.  3576, 
naming  rates  on  oil  from  Olean,  New  York.  The  Wellsville  tariff 
became  effective  November  7,  1902 ;  the  Olean  tariff  May  22,  1903.  I 
will  take  a  few  of  the  prominent  points,  first  reading  the  rates  in  the 
Wellsville  tariff  and  then  in  the  Olean  tariff.     Chicago,  Ilh- 

10098  nois — I  think  I  will  specify  each  time — Chicago,  Illinois,  from 
Wellsville,  19^  cents ;  from  Olean,  19-^-  cents.    Cincinnati  from 

Wellsville,  14  cents;  from  Olean,  14  cents.  Now,  I  imagine  that 
Olean 

Q.  As  a  matter  of  fact A.  Just  a  minute.     I  find  that  the  word 

"  Olean  "  is  written  in  the  Buffalo  column  in  red  ink,  and  I  assume 
there  was  an  explanation 

Mr.  LowK.  The  face  of  the  tariff  explains  that.  It  refers  to  that 
tariff,  Olean  to  Buffalo. 

A.  Wait  a  minute.  The  tariff  provides  for  what  I  am  speaking  of, 
though  it  does  it  in  rather  a  peculiar  way:  Indianapolis  15-1,  Olean 
15-J.  There  is  no  column  in  the  rates  I  am  reading  headed  "  Olean," 
but  the  reference  on  the  first  page  of  the  tariff — the  tariff  itself  ap- 
plies from  Olean.  Then  it  says  on  the  first  page  the  rate  shown  in 
Joint  Freight  Tariff  No.  A-623  I.  C.  C.  No.  1200,  in  column  headed 
"  Buffalo,  New  York."  Those  tariffs,  with  some  exceptions,  prac- 
tically ajDply  the  same  rates  from  both  Wellsville  and  Olean. 

Q.  Isn't  there  only  one  exception,  that  of  Lynn,  Indiana? — A.  I 
have  not  gone  all  the  way  through  the  tariffs.  This  is  the  first  time 
that  I  have  inspected  them,  right  now. 

Q.  Will  you  please  examine  them  and  see? — A.  I  will  go  through 
them  further  if  you  want  me  to.  If  you  want  a  check  made  of  all 
points,  it  will  take  about  an  hour  to  do  it. 

Mr.  Rosenthal.  I  understand  they  have  been  checked  up,  and  that 
the  only  difference  between  Wellsville  and  Olean  rates  is  in 

10099  connection  with  Lynn,  Indiana.    I  made  that  statement  on  the 
record,  and  we  offer  the  tariffs  to  the  Government  for  inspec- 
tion, for  the  purpose  of  checking  that  up.     And  Lynn  is  a  place  of 
only  700  or  705  inhabitants. 

(The  defendant  wishes  to  withdraw  defendants'  Exhibits  106  and 
107  as  originally  offered,  and  to  substitute  in  lieu  thereof  another 
exhibit  which  may  be  marked  106.) 

Q.  Mr.  Fclton,  have  you  examined  defendants'  Exhibits  106  and 
107,  two  exhibits  that  you  testified  to  some  days  ago? — A.  I  have 
them  before  me. 

Q.  Have  you  caused  another  exhibit  to  be  made  up,  combining  the 
information  embodied  in  the  former  Exhibits  106  and  107,  with  some 
slight  changes,  and  with  a  more  specific  statement  of  the  authority 
on  which  the  figures  are  based  ? — A.  Yes,  sir ;  I  have. 
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Q.  And  is  the  exhibit  marked  this  morning  defendants'  Exhibit 
106  the  exhibit  which  you  have  so  prepared? — A.  Which  I  have 
caused  to  be  prepared ;  yes,  sir. 

Mr.  Rosenthal.  I  offer  it  in  lieu  of  defendants'  exhibits  heretofore 
offered  and  heretofore  marked  defendants'  Exhibits  106  and  107. 

(Papers  marked  defendants'  Exhibits  187  and  188.) 

Q.  From  time  to  time  since  your  connection  with  the  Standard  Oil 
Company,  Mr.  Felton,  have  you  caused  to  be  sent  circular  letters  to 
the  various  men  handling  freight  traffic  matters  connected  with  your 
company,  with  a  view  to  cautioning  them  in  connection  with  freight 
rates — with  the  taking  of  proper  freight  rates  ? — A.  I  have. 

Q.  Do  you  remember  when  you  sent  out  your  first  letter  ? 

10100  Mr.  Kellogg.  Now,  wait  a  moment.    Let  us  have  the  letter. 
That  is  the  best  evidence. 

Mr.  Rosenthal.  The  question  now  is  if  you  remember  when  you 
sent  out  your  first  letter. 

Mr.  Kelloogg.  If  he  will  just  confine  his  answer  to  that  question, 
very  well. 

Q.  The  1903  letter  we  haven't  got. — A.  My  memory  is  that  the 
first  letter  I  sent  out  was  on  February  7,  1903,  and  my  memory  is 
refreshed  on  that  by  the  reference  made  to  that  letter  in  one  issued 
subsequently. 

Q.  Have  you  looked  for  the  1903  letter  ? — A.  I  have. 

Q.  Have  you  been  able  to  find  it? — A.  No,  sir. 

Q.  Now,  I  show  you  defendants'  Exhibit  187,  being  a  letter  dated 
February  3,  1905,  and  defendants'  Exhibit  188,  being  a  letter  dated 
August  24,  1906.  Please  state  whether  copies  of  such  letters  were 
sent  or  caused  to  be  sent  by  you  to  your  different  freight  traffic  men 
at  the  dates  indicated  in  these  two  respective  letters. — A.  That  is 
correct.    I  did. 

Mr.  Rosenthal.  I  offer  defendants'  Exhibits  187  and  188  in  evi- 
dence. 

Mr.  Kellogg.  I  notice  your  letter  of  February  3,  1905.  At  the 
time  this  letter  was  sent  out  Congress  had  passed  a  resolution  direct- 
ing the  Department  of  Commerce  and  Labor  to  investigate  the  Stand- 
ard Oil,  hadn't  it? 

Witness.  I  don't  remember  the  date  on  which  that  resolution  was 
passed.    I  could  not  say. 

Mr.  Kellogg.  It  was  before  January  1,  1905,  wasn't  it? 

Witness.  Yes ;  but  I  had  sent  out  a  previous  letter  in  1903. 

10101  Mr.  Kellogg.  I  know,  but  I  am  asking  you  is  it  not  a 
fact 

Mr.  Rosenthal.  You  said,  "  Yes ;  but  I  had  sent  out  a  previous 
letter."  Do  you  mean  by  that  that  you  know  the  date  when  that 
resolution  was  passed? 

Witness.  No,  I  did  not  mean  that  "yes"  to  apply  on  that.  I 
will  say  that  I  do  not  know  the  date  on  which  that  resolution  was 
passed. 
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By  Mr.  Kellogg: 

Q.  Is  Exhibit  187  made  from  a  letter-press  copy  ? — A.  No ;  we  had 
no  letter-press  copies.  It  was  made  from  a  mimeograph  copy.  It 
was  mimeographed. 

Q.  You  keep  in  your  office  copies  of  these  letters,  do  you? — ^A.  I 
kept  in  my  office  the  mimeogxaph  copies  of  these  various  letters  that 
we  sent  out. 

Q.  That  is  your  custom,  isn't  it  ?  A.  Yes ;  a  thing  of  this  kind  of 
course,  to  keep  it  as  a  matter  of  reference. 

Q.  Now,  why  didn't  you  keep  a  copy  of  the  one  you  sent  in  1903  ? — 
A.  It  may  be  that  the  letter  of  1903  was  not  mimeographed.  I 
could  not  say.  At  all  events,  when  I  came  to  look  over  the  file  I 
could  not  find  anything  back  of  this  letter  of  February  3,  1905. 
Whether  it  was  kept  in  some  other  form  two  years  previously  I 
could  not  say. 

Q.  Isn't  it  your  custom  to  keep  letters  of  that  importance? — ^A.  It 
is  our  custom — ^my  custom — to  keep  matters  of  importance  up  to  a 
certain  time;  but  of  courtee  you  can  not  keep  those  forever,  because 
your  files  would  be  burdened. 

Q.  I  know,  but  do  you  have  any  recollection  of  giving  orders  to 
destroy  the  letters  of  1903  ? — A.  No,  sir. 

10102  Q.  Have  they  been  destroyed? — A.  Not  that  I  know  of.    I 
simply  could  not  find  that  letter. 

Q.  Then,  you  don't  know  that  you  took  a  copy  of  it  ? — A.  The  only 
reference  that  I  can  give  you  to  the  letter  of  1903  is  the  reference 
shown  on  the  letter  of  1905. 

Q.  But  I  ask  you  if  it  was  not  customary  to  keep  copies  of  letters 
of  that  importance? — A.  Yes,  sir. 

Q.  Then,  you  can't  explain  why  that  is  not  in  the  file? — A.  No, 
sir ;  I  can  not. 

Q.  Isn't  it  a  fact  that  the  Department  of  Commerce  and  Labor 
had  commenced  their  investigation  of  the  Standard  Oil  generally 
as  early  as  January  1,  1905,  and  circulars  had  been  sent  out  to  retail 
dealers  over  the  country  ? — A.  I  couldn't  say. 

Q.  You  don't  know  as  to  that? — A.  No,  sir;  I  do  not  recall  the 
dates. 

Q.  But  don't  you  recall  that  it  was  along  about  that  time? 

Mr.  Rosenthal.  "We  would  like  to  get  the  exact  proof  of  that.  I 
have  been  trying  to  get  it  in  this  record  ever  since  we  started. 

Mr.  Kellogg.  I  was  not  aware  that  you  had.  It  can  be  given  you 
with  perfect  exactness. 

Mr.  Rosenthal.  That  is  what  we  would  like  to  have,  because  I 
have  a  number  of  times  made  statements  in  that  regard,  as  to  the 
length  of  time  that  the  Department  of  Commerce  and  Labor  has  had 
this  subject-matter  under  investigation,  and  in  every  instance  counsel 
representing  the  Government  have  denied  the  accuracy  of  my  state- 
ment, contending  that  the  time  was  shorter  than  I  had  stated. 

10103  Mr.  EJ3LL0G6.  Mr.  Rosenthal,  you  are  entirely  mistaken  as 
to  that.     You  said  the  Department  of  Justice 
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Mr.  EosENTHAL.  No ;  I  beg  your  pardon 

Mr.  Kellogg.  ^had  been  investigating. 

Mr.  Rosenthal.  I  beg  your  pardon. 

Mr.  Kellogg.  I  said  that  the  Department  of  Justice  had  not>- 


Mr.  Rosenthal.  My  statement  that  I  made  at  Cleveland,  when 
you  were  not  present,  was  quite  to  the  contrary. 

Mr.  Kellogg.  You  can  have  the  exact  time  the  Department  of 
Commerce  and  Labor  sent  out  those  circulars.  They  went  broadcast, 
I  think,  over  the  country. 

Mr.  DuRAND.  About  January  1,  2,  or  3, 1905. 

Mr.  Rosenthal.  Well,  we  do  not  want  any  "  about."  We  would 
like  to  have  the  exact  time. 

Mr.  DuRAND.  They  were  mailed  at  different  dates,  January  1  and 
January  2. 

Mr.  Rosenthal.  We  would  like  to  have  an  opportunity  to  cross- 
examine  you  on  that  statement,  Mr.  Durand,  if  it  is  going  into  the 
record.     We  must  decline  to  accept  your  across-the-table  statement. 

Mr.  Kellogg.  You  asked  him  and  got  it.  I  did  not  ask  him  to 
state  it. 

Mr.  Rosenthal.  No ;  you  are  entirely  mistaken. 

Q.  Mr.  Felton,  the  only  reference  you  have,  then,  to  the  letter  of 
1903  is  in  this  letter  of  February  3, 1905  ?— A.  That  is  all. 

Mr.  Rosenthal.  When  we  get  back  to  New  York,  we  will 
10104    make  further  search.     I  think  we  will  be  able  to  find  the  letter 
of  February,  1905.     Mr.  Crossland,  did  those  Southern  Rail- 
way tariffs  come  yet? 

Mr.  Chossland.  They  have  not  come  in  yet.  They  have  been  sent, 
but  they  have  not  arrived. 

Mr.  Rosenthal.  There  was  a  tariff  which  you  gentlemen  agreed 
to  furnish  us,  used  by  Mr.  Boltz,  which  we  have  not  gotten  yet. 

Mr.  Kellogg.  It  is  here.     It  has  come. 

(Papers  handed  to  Mr.  Rosenthal.) 

Mr.  Rosenthal.  We  will  take  the  opportunity  now  of  checking  up 
these  rates  as  stated  by  Mr.  Boltz,  with  the  rates  found  in  this  tariff, 
and  we  may  offer  proof  thereof  later  on.  We  called  for  the  tariff 
Mr.  Boltz  referred  to  as  the  basis  for  his  table. 

Mr.  Kelix)gg.  You  have  got  it.     We  have  given  it  to  you. 

Mr.  Rosenthal.  But  we  have  not  got  it.  You  have  given  us 
another  table — another  tariff. 

Mr.  Martyn.  This  names  other  rates  and  different  rates  than  were 
in  effect  at  the  time. 

Mr.  Kellogg.  Mr.  Boltz  used  the  tariff  we  have  given  you,  as  the 
authority  for  his  rates  in  that  exhibit.  In  citing  the  tariff  he  got 
the  tariff  number  mixed  with  another  tariff,  but  the  rates  are  those 
cited  in  that  tariff  which  we  have  now  given  you. 

Mr.  Rosenthal.  In  other  words,  Mr.  Boltz  has  cited  here,  as 
authority  for  his  rates  shown  in  the  exhibit  which  he  put  in,  a 
tariff  marked   I.   C   C.   No.   A-1791,   effective   June   1,   1906,  in- 
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10105  stead  of  the  tariff  No.  192,  I.  C.  C.  No.  A-822,  effective  Sep- 
tember 22,  1902  ? 

Mr.  Kellogg.  Yes,  sir. 

Mr.  EosENTHAL.  And  your  claim  is  that  it  was  a  mere  mistake  by 
him  in  the  reference? 

Mr.  Kellogg.  Yes ;  and  the  way  the  mistake  occurred  was  that  he 
had  the  sheets  from  that  tariff,  checking  them,  inside  of  the  tariff  of 
1902,  and  by  mistake  took  the  date  on  the  tariff  of  1902. 

Mr.  Rosenthal.  Where  is  Mr.  Boltz  ?    Is  he  around  here  now  ? 

Mr.  Kellogg.  He  will  be  here.  He  is  not  here  to-day.  He  went 
back  to  Cleveland. 

Mr.  EosENTHAL.  So  that  the  fact  is  that  the  rates  given  in  his 
exhibits  are  the  rates  that  were  effective,  then,  June  1,  1906,  and  not 
September  22,  1902? 

Mr.  Kellogg.  Yes ;  that  is  correct. 

Witness.  Now,  we  will  check  the  exhibit  against  that  tariff,  I 
think.    Mr.  Lownde,  see  how  those  compare. 

Mr.  EosENTHAL.  And  there  is  no  claim  that  the  rates  stated  by 
Mr.  Boltz  in  his  exhibit  were  the  rates  that  were  effective  in  1902,  or 
between  1902  and  1906  ? 

Mr.  Kellogg.  I  presume  not,  although  I  am  not  sure  about  that; 
but  that  can  be  found  by  running  down  their  tariffs.  But  you  will 
see  that  that  tariff  that  you  have  there  before  you  is  an  entirely  dif- 
ferent tariff  from  the  one  we  had  the  other  da}^  The  one  we  had 
the  other  day  did  not  contain  any  of  those  rates,  so  I  knew  there 
must  be  some  mistake  about  it,  and  the  mistake  occurred  as 

10106  I  tell  you.     We  had  the  sheets  of  this  tariff,  checking  them 
up,  inside  the  others. 

Mr.  EosENTHAL.  Havc  you  got  Mr.  Boltz'  exhibit  here  by  num- 
ber?    I  should  like  to  make  a  motion  with  respect  to  that. 

Mr.  Kellogg.  We  have  let  you  correct  a  great  many  of  your  ex- 
hibits. I  don't  know  why  we  should  not  correct  that  one.  It  is  a 
mere  error  in  the  tariff  citation.  You  have  pulled  out  half  a  dozen 
exhibits  here  and  corrected  them,  and  put  in  others. 

Mr.  EosENTHAL.  I  am  not  finding  any  fault  with  your  correcting 
the  exhibit  at  all,  but  an  exhibit  based  upon  a  1906  tariff  in  connec- 
tion with  his  testimony  presents  an  entirely  different  situation  than 
an  exhibit  based  upon  a  1902  tariff. 

Mr.  Kellogg.  But  he  did  not  testify  tliat  those  rates  were  in  force 
from  19U2  to  1006.  He  simply  put  in  a  schedule  of  rates,  and  at  the 
bottom  is  a  refei'ence  to  the  tariff.  That  tariff  might  have  been  in 
force;  but  he  happened  to  use  the  wrong  number  in  citing  it.  It  is 
not  even  the  tariff  th?.t  he  made  up  the  exhibit  from  at  all. 

Mr.  Eo.sENTHAL.  Well,  let  us  have  the  exhibit  and  we  will  see.  We 
will  check  them  up. 

Now,  until  we  get  those  Culp-Green  tariffs,  we  are  through  with 
Mr.  Felton  on  the  direct. 


FBLTON.  1835 

Cross-examination  by  Mr.  Kellogg: 

Q.  Mr.  Felton,  what  is  your  position  with  the  Standard  Oil  Com- 
pany?— A.  I  have  to  do  with  freight  matters. 

Q.  You  have  general  charge  of  the  freight  shipments,  have  you? — 
A.  In  an  advisory  way. 
10107        Q.  Well,  what  do  you  mean  by  an  advisory  way?     Who  is 
at  the  head  of  the  freight  traffic  dejjartment  of  the  Standard 
Oil  companies? — A.  I  am  the  head  of  the  New  York  department. 

Q.  You  mean  that  your  office  is  at  26  Broadway,  New  York? — A. 
Yes,  sir. 

Q.  That  is,  you  are  at  the  head  of  all  of  the  shipping  depart- 
ment ? — A.  I  am  the  head  of  the  department  as  it  exists  at  26  Broad- 
way; yes,  sir. 

Q.  Well,  I  want  to  know  how  it  exists  at  26  Broadway. — A.  We 
have  a  freight  department  there  and  I  am  the  head  of  it. 

Q.  ^Yhat  is  that  freight  department?  What  does  it  include? — A. 
I  don't  think  I  quite  get  what  you  mean  by  "  what  does  it  include." 

Q.  Does  it  include  the  railway  traffic  and  shipments  on  all  products 
manufactured  by  the  Standard  Oil  all  over  the  country? — A.  Yes; 
qualifying  my  answer  by  saying  that  in  some  respects  my  position  is 
an  advisory  one. 

Q.  In  what  respect? — A.  I  am  not  an  employe  of  some  of  the 
companies. 

Q.  What  companies  are  you  a  direct  employe  of? — A.  I  am  a  di- 
rect employe  of  the  Standard  Oil  Company  of  New  Jersey,  New 
York 

Q.  What  is  the  name  of  your  office?— A.  and  Indiana. 

Q.  And  the  Standard  Oil  of  Indiana?— A.  Yes,  sir. 

Q.  That  is,  you  are  a  direct  employe  of  the  Standard  of  New  Jer- 
sey, the  Standard  of  New  York,  and  the  Standard  of  Indiana?— A. 
Yes,  sir. 

Q.  Any  of  the  other  Standard  companies? — A.  No,  sir. 
10108        Q.  How  long  have  you  been  so  employed  by  those  three 
companies? — A.  Oh,  for  some  time.    1  do  not  recall. 

Q.  About  how  long?— A.  The  Standard  Oil  Company  of  New 
York,  since  I  first  went  with  the  Standard  Oil  Company. 

Q.  In  1898  or  '7?— A.  Yes;  the  Standard  Oil  Company  of  Indiana, 
a  few  years  later,  but  I  don't  recall  the  date. 

Q.  About  1899  ?— A.  No ;  I  think  it  was  later  than  that 

Q.  About  1900?— A.  I  think  possibly  1902  or  1903. 

Q.  Now,  the  Standard  of  New  Jersey?— A.  The  Standard  of  New 
Jersey,  some  period  later  than  that. 

Q.  You  went  with  the  Standard  companies  at  what  date?— A.  In 

May  or  June,  1898.  » -r    t         •        ji 

Q.  About  when  did  you  go  with  the  Standard  of  Indiana,  m  refer- 
ence to  that  tim&— about  two  years  later?— A.  No;  I  have  already 
said  I  think  it  was  along  in  1903  or  1904. 
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Q.  Well,  you  said  '2  or  '3  before.  Now,  which  is  it,  '3  or  '4,  or  '2 
or  '3,  or  '4  or  '5  ?— A.  I  said  '2  or  '3.  If  you  will  read  the  questions, 
you  will  find  that  I  answered  along  the  line  of  your  questions. 

Q.  Haven't  you  got  any  record  of  it?— A.  No;  I  have  not  got  that 
in  my  mind. 

Q.  What  is  the  name  of  your  office?— A.  I  have  no  title.  My  office 
is  simply  called  the  freight  office,  and  sometimes  called  the  freight  de- 
partment. 

Q.  The  freight  traffic  of  that  company  was  under  your  general 
charge  before  that,  the  same  as  since,  was  it  not? 

10109  Mr.  EosENTHAL.  Of  what  company  ? 

Q.  The  Standard  of  Indiana.— A.  In  an  advisory  way; 
yes,  sir. 

Q.  That  company  ships  its  refined  oil  principally  in  the  Union 
Tank  Line  cars,  doesn't  it?— A.  Altogether  in  Union  Tank  Line  cars, 
except  where  it  ships  barreled  oil. 

Q.  That  is  one  of  the  companies  of  the  Standard  Oil  Company  of 
New  Jersey  ? — A.  The  Union  Tank  Line  Company  ? 

Q.  Yes. — A.  The  Standard  Oil  of  New  Jersey,  as  I  have  testified 
once  before,  holds  a  majority  of  the  stock  of  the  Union  Tank  Line 
Company. 

Q.  You  say  "  in  an  advisory  way."  Describe  to  me  the  traffic,  and 
in  what  way  you  mean  by  "  an  advisory  way  "  you  had  charge  of  the 
traffic  of  the  Standard  Oil  of  Indiana  before  you  became  an  official  of 
that  company. 

Mr.  EosENTHAL.  He  did  not  say  he  had  charge  of  it.  He  said  that 
he  acted  in  an  advisory  capacity  with  respect  to  the  traffic  of  the 
Standard  of  Indiana. 

A.  While  I  went  to  work  for  the  Standard  Oil  Company  in  1898, 
the  correspondence  was  not  conducted  in  my  name  until  1902.  I  was 
simply  an  employe  of  the  Standard  Oil  Company,  working  under 
Mr.  Howard  Page. 

Q.  Mr.  Howard  Page  was  the  traffic  manager  at  that  time,  was 
he  ? — A.  He  held  a  position  similar  to  the  one  that  I  hold  now. 

Q.  And  what  was  your  title  before  you  became  the  traffic  man- 
ager?— A.  I  had  no  title. 

Q.  What  was  your  position  under  Mr.  Page? — A.  I  was 

10110  simply  a  clerk  or  an  employe  working  in  the  freight  office 
under  Mr.  Page. 

Mr.  Rosenthal.  This  is  not  a  company  of  titles,  you  know. 

Q.  When  you  left  the  Lake  Shore  road,  what  was  j^our  position  on 
the  Lake  Shore? — A.  General  freight  agent. 

Q.  General  freight  agent  of  the  Lake  Shore  Railroad.  Do  you 
mean  to  say  you  left  the  position  of  genei-al  freight  agent  of  the  Lake 
Shore  road  to  become  a  clerk  in  Mr.  Howard  Page's  office? — A.  I 
resigned  the  position  of  general  freight  agent  of  the  Lake  Shore  road 
to  go  to  work  in  their  freight  department  under  Mr.  Howard  Page, 
and  my  identity  was  completely  lost  for  three  years,  and  I  went 
there 
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Q.  You  had  no  title  and  no  authority  over  the  traffic? — -A.  Abso- 
lutely not,  except  as  Mr.  Page  directed  me. 

Q.  In  the  absence  of  Mr.  Page,  or  when  Mr.  Page  was  not  at  the 
office,  what  position  did  you  have? — A.  Why,  my  advice,  if  sought, 
would  be  taken  in  a  great  many  ways,  but  there  was  another  assistant 
to  Mr.  Page  at  that  time. 

Q.  Who  was  he  ? — A.  His  name  was  C.  E.  M.  Hodge. 

Q.  You  were  also  an  assistant  to  Mr.  Page? — A.  Yes,  sir. 

Q.  When  did  Mr.  Page  resign  ? — A.  Mr.  Page  resigned — you  mean 
from  the  Standard  Oil  Company,  completely? 

Q.  Yes. — A.  When  he  left  the  employ  of  the  Standard  Oil  Com- 
pany? 

Q.  Yes. — A.  I  think  it  was  sometime  in  1906,  perhaps  in  the  early 
summer. 

Q.  But  before  Mr.  Page  resigned  j^ou  had  become  an  officer  of  these 
companies,  had  you? — A.  I  have  never  held  any  title  except  with 
the  Union  Tank  Line  Company. 

10111  Q.  What  do  you  mean  by  saying  you  became  a  direct  em- 
ploye, then,  of  the  Standard  of  Indiana? — A.  How  is  that, 

sir? 

Q.  Wliat  do  you  mean  by  being  an  employe  of  the  Standard  of 
Indiana? — A.  I  mean  by  being  an  employe  of  the  Standard  of  In- 
diana that  I  am  in  the  employ  of  that  company. 

Q.  In  charge  of  the  traffic  ? 

Mr.  Rosenthal.  He  has  never  said  that. 

A.  No ;  not  in  direct  charge  of  the  traffic. 

Q.  What  is  your  capacity  ? — A.  In  an  advisory  way. 

Q.  In  an  advisory  way  to  whom  ? — A.  Mr.  Edgar  Bogardus. 

Q.  Suppose  you  give  directions,  isn't  it  Mr.  Bogardus'  duty  to  fol- 
low them? — A.  If  I  should  suggest  to  Mr.  Bogardus  that  something 
be  done,  and  after  looking  over  the  local  situation  and  finding  that 
there  was  nothing  unreasonable  in  my  suggestion,  as  having  in  view 
the  affairs  of  the  company,  the  chances  are  that  he  would  carry  it  out ; 
yes,  sir. 

Q.  But  he  is  under  no  obligation  to? — A.  If  Mr.  Bogardus  thinks 
I  am  wrong  about  a  matter,  he  does  not  hesitate  to  say  so. 

10112  Q.  I  know,  but  if  you  finally  think  you  are  right  and  give 
him  directions,  is  it  his  duty  to  follow  them? — A.  We  have 

had  differences  of  opinion,  and  sometimes 

Q.  Please  answer  that  question.  You  know  just  exatly  what  I 
mean. 

Mr.  EosENTHAL.  Plcasc  answer  it  in  your  own  way. 

A.  If  he  admits  that  my  view  is  right,  he  follows  it. 

Q.  That  is  not  the  question.  If  you  come  to  the  conclusion  that  a 
thing  should  be  done  and  give  him  directions,  is  it  his  duty  to  follow 
you? A.  I  cannot  recall  an  instance  where  I  have  given  him  arbi- 
trary instructions  without  consulting  with  him,  on  matters  of  im- 
portance. 

Q.  Have  you  the  authority  to  do  it? 
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Mr.  Rosenthal.  Have  you  any  authority  in  that  connection  at  all? 

Mr.  Kellogg.  Now,  wait  a  minute,  Mr.  Rosenthal,  I  have  not  in- 
terrupted you.    Let  me  cross-examine  this  witness,  please. 

Mr.  Rosenthal.  I  know,  but 

Witness.  I  should  say  not.  He  would  have  a  right  to  appeal  to 
the  president  of  the  Indiana  company. 

Q.  Then,  you  have  no  authority  over  that  company  at  all?— A. 
Yes,  I  have  considerable,  in  an  advisory  way. 

10113  Q.  You  say  you  became   an   employe   of  that  company. 
What  is  the  nature  of  the  office  that  you  hold? — A.  I  don't 

quite  understand  what  you  mean  by  the  word  "  nature." 

Q.  I  mean  what  office  do  you  hold  with  the  Standard  of  Indiana? 

Mr.  Rosenthal.  He  hasn't  said  he  held  any  office. 

Mr.  Kellogg.  Let  him  answer.    He  knows  what  I  mean. 

Mr.  Rosenthal.  He  said  he  was  an  employe. 

A.  I  am  in  their  employ  in  an  advisory  capacity. 

Q.  "What  do  you  call A.  What  do  I  call  what? 

Q.  The  office.  "What  is  the  name  of  it? — A.  In  an  advisory  capa- 
city with  respect  to  freight  matters. 

Q.  Give  us  the  date,  now,  as  nearly  as  possible,  when  that  oc- 
curred.— A.  When  what  occurred. 

Q.  "\ATien  you  were  appointed. 

Mr.  Rosenthal.  I  submit  he  has  already  answered  it — that  it  was 
1902,  '03,  '04,  or  '05,  he  cannot  fix  the  date. — A.  I  could  not  give  you 
the  date,  Mr.  Kellogg,  because  I  do  not  know  it. 

Q.  Don't  you  know  it  within  four  years? — A.  I  am  not  certain 
whether  I  became  an  employe  of  the  Standard  Oil  Company  of  In- 
diana in  1903  or  1904,  and  reallj'  that  is  all  I  can  recall. 

Q.  Are  you  certain  whether  it  was  not  in  1902? — A.  I  am  quite 
sure  it  was  either  in  1903  or  1904. 

Q.  Is  there  any  record  of  it  in  the  Standard's  office? — A.  I  could 
not  say. 

Q.  Will  you  look  and  see? — A.  I  will. 

Q.  And  produce  the  record? — A.  I  will. 

Q.  Did  you  draw  a  salary  from  the  Standard  of  Indiana  ? — 

10114  A.  Yes,  sir,  I  did. 

Q.  Commencing  with  your  appointment? — A.  Yes,  sir;  as 
I  recall. 

Q.  The  records  will  show  from  what  time  you  conunenced  to  draw 
salary,  will  they  ? — A.  I  assume  they  will. 

Q.  And  the  records  will  show  what  your  position  was  called,  will 
they  not? 

Mr.  Rosenthal.  If  anything. 

A.  I  don't  know  how  the  pay-roll  records  are  kept. 

Q.  Now,  while  you  were,  as  you  say,  a  direct  employe  of  only 
these  three  companies — or  four  companies,  the  Union  Tank  Line,  the 
Standard  of  New  Jersey,  the  Standard  of  New  York,  and  the  Stand- 
ard of  Indiana — what  was  your  jurisdiction  over  the  freight  traffic  of 
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all  the  other  companies  shipping  by  rail  ? — A.  They  frequently  came 
to  me  for  advice,  which  I  gave. 

Q.  What  was  your  jurisdiction  over  them?  What  was  your  au- 
thority over  them  ? 

Mr.  Rosenthal.  If  any? 

A.  I  would  like  to  answer  that  in  a  general  way. 

Q.  No;  I  want  specific  answers. — A.  No  individual  has  authority 
with  the  Standard  Oil  Company.  No  man  has  control.  For  in- 
stance, the  Standard  Oil  Company  of  Indiana  might  buy  a  lot  of  oil 
from  the  Atlantic  Refining  Company  at  Franklin.  Franklin  might 
ask  me  how  that  oil  should  be  routed  and  how  that  oil  should  be 
rated.  I  would  give  them  the  information.  But  no  one  has  control. 
If  I  tell  Mr.  Bogardus  to  do  a  thing  and  he  does  not  think  it  is  right, 
he  does  not  have  to  carry  it  out.     He  can  take  it  to  his  president. 

Q.  Well,  his  president  is  subject  to  the  orders  of  the  Stand- 

10115  ard  of  New  Jersey  ? — A.  Not  that  I  know  of. 

The  following  question  was  read  by  the  reporter :  "  What 
was  your  jurisdiction  over  them?  lYhat  was  your  authority  over 
them?" 

Mr.  Rosenthal.  It  does  not  appear  that  he  had  any  jurisdiction  at 
all  or  any  authority  at  all.     The  question  assumes  that  he  had  both. 

Mr.  Kellogo.  Well,  we  will  see. 

Q.  Your  office  is  at  26  Broadway,  New  York,  is  it? 

Mr.  Rosenthal.  He  has  already  testified  to  that. 

A.  I  have  so  testified. 

Q.  In  the  Standard  Oil  building  ? — A.  Yes,  sir. 

Q.  How  many  employes  have  you  under  you  ? — A.  I  have  to-day  a 
great  many  more  men  that  I  had  in  1902, 1903,  and  1904. 

Q.  Does  that  answer  my  question  ? — A.  I  wish  to  qualify  it,  because 
I  have  to-day  in  the  freight  office  some  32  or  33  men,  while  in  1902, 
1903,  and  1904  we  had  only  about  11. 

Q.  You  have  now  about  32  or  33  men?— A.  Yes,  sir. 

Q.  In  charge  of  your  office  ? — A.  Yes,  sir. 

Q.  In  1902,  1903,  and  1904  you  had  about  11  ?— A.  Yes,  sir.  I  am 
talking  now  about  the  freight  office  and  not  about  the  Union  Tank 
Line. 

Q.  You  are  talking  about  the  freight  office  as  distinguished  from 
the  Union  Tank  Line  ? — A.  Yes,  sir. 

Q.  Is  the  Union  Tank  Line  office  also  in  your  office?— A.  It  is  m 
26  Broadway,  but  on  another  floor. 

Q.  How  many  employes  have  you  in  that  office?— A.  I  think  we 
have  something  like  80  junior  clerks  down  there  watching  the 

10116  movement  of  tank  cars. 

Q.  Now,  you  are  vice-president  or  president — which  is  it^- 
of  the  Union  Tank  Line?— A.  I  am  president  of  the  Union  Tank 

G-And  have  been  since  February,  1906?— A.  I  think  that  is  the 
date;  yes,  sir. 
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Q.  Previous  to  this  time  what  was  your  position  with  the  com- 
pany ? — A.  I  was  vice-president  for  two  years  previous  to  that  time. 

Q.  Previous  to  that  two  years  what  was  your  position?— A.  I  had 
nothing  to  do  with  the  Union  Tank  Line  at  all. 

Q.  In  no  capacity  whatever  ? — A.  No,  sir. 

Q.  Who  was  the  vice-president  ?— A.  Mr.  Howard  Page. 

Q.  Wlio  became  president  after  he  resigned  ? — A.  I  succeeded  him 
as  vice-president. 

Q.  Well,  he  became  president  ?— A.  He  was  never  president. 

Q.  Who  was  the  president  ?— A.  Mr.  W.  H.  Tilford. 

Q.  For  how  long  previous — several  years? — A.  I  don't  know,  sir. 

Q.  Now,  will  you  look  up  and  see  when  you  commenced  to  draw  a 
salary  from  the  Standard  of  Indiana? 

Mr.  Rosenthal.  You  have  already  asked  him  that. 

A.  You  have  asked  that. 

Q.  I  didn't  know  whether  I  included  that. — A.  Yes,  sir. 

Q.  Also  the  Standard  of  New  Jersey  and  the  Standard  of  New 
York. — A.  Yes,  sir. 

Q.  If  I  understand  you   correctly,  you  became  an  employe  of 
the  Standard  of  New  York  much  earlier  than  you  did  of  the 
10117    Standard  of  Indiana  ? — A.  Yes,  sir. 

Q.  About  when  was  that? — A.  I  went  with  the  company 
in  1898. 

Q.  Now  in  your  office,  at  26  Broadway,  you  have  some  30  to  35 
employes  ? — A.  At  present ;  yes,  sir. 

Q.  In  a  general  way,  what  are  their  duties? — A.  Almost  all  of 
them  now  are  engaged  in  taking  the  great  mass  of  railroad  tariffs  as 
they  come  in  and  sifting  them  and  indexing  them  and  filing  them,  so 
that  we  may  have  a  good  file  of  tariffs. 

.   Q.  What  was  their  business  from  1902  down  to  1905  or  1906?— A. 
Practically  the  same  kind  of  work. 

Q.  The  same  kind  of  work  ? — A.  Only  we  did  not  have  as  complete 
a  file  as  we  have  now. 

Q.  In  1903  and  1904  how  many  men  did  you  have?^A.  I  think 
about  15.  The  number  has  increased  as  the  tariff  complications  have 
increased. 

Q.  The  business  of  your  men,  ever  since  you  have  been  with  the 
Standard  Oil  companies,  has  been  to  look  after  the  tariffs  and  the 
rates  on  the  various  roads,  hasn't  it? — A.  Yes,  sir. 

Q.  And  it  is  your  business  to  supervise  that  ? — A.  Yes,  sir. 

Q.  All  over  the  United  States? — A.  Yes,  sir. 

Q.  In  every  State? — A.  Yes,  sir. 

Q.  And  your  business  is  to  look  after  the  rates  that  you  pay  the 
railroads,  and  the  tariffs  throughout  the  United  States,  isn't  it? — A. 
That  is  correct. 

Q.  And  of  that  department  you  have  general  charge,  subject  to  the 
board  of  directors  and  the  superior  officers  of  the  Standard  Oil  of 
New  Jersey,  haven't  you  ? — A.  I  have  no  superior  officer  with  respect 
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10118  to  that  office,  except,  as  I  have  said,  that  Mr.  Bogardus 
might  contend  that  I  did  not  do  right,  and  then  he  would  go 
to  the  president  of  the  Indiana  company;  but  the  board  of  directors 
has  nothing  to  do  with  freight  matters. 

Q.  Now,  during  the  time  you  have  been  with  the  Standard  Oil, 
please  describe  the  methods  of  keeping  your  tariff  department. — A. 
As  a  tariff  comes  in  it  is  compared  with  the  one  that  it  revokes. 

Mr.  Rosenthal.  What  is  the  relevancy  of  this,  so  far  as  the  direct 
examination  is  concerned  or  the  equity  case  is  concerned?  Isn't  it 
apparent  that  you  are  simply  fishing  for  testimony  to  assist  the 
assistant  district  attorney  in  charge  of  the  criminal  prosecutions,  who 
sits  at  your  elbow  prompting  these  questions? 

Mr.  Kellogg.  No,  sir;  not  at  all. 

Mr.  Rosenthal.  You  have  not  asked  a  question  with  respect  to 
Mr.  Felton's  duties  nor  the  regime  of  his  office  that  has  the  slightest 
bearing  upon  any  issue  in  the  equity  case,  and  it  is  manifest  that  you 
are  merely  seeking  to  get  testimony  to  assist  in  the  criminal  prose- 
cution; and  for  that  reason  we  are  going  to  try  to  hold  you  down 
just  as  closely  as  we  can. 

Mr.  Kellogg.  Now,  you  can  enter  your  objection,  but  as  to  what 
is  relevant  I  shall  certainly  ask  the  court  to  decide,  and,  so  far  as 
what  questions  I  shall  ask 

Mr.  Rosenthal.  Mr.  Wilkerson 


Mr.  Kellogg.  Wait  a  moment,  now. 

Mr.  Rosenthal.  Who  has  not  a  thing  on  earth  to  do  with  the 
equity  case,  who  never  has  appeared  in  the  equity  case,  who  is  the 
assistant  district  attorney  in  charge  of  the  criminal  prosecutions,  is 

at  your  elbow  now  prompting  these  very  questions. 
10119        Mr.  Kellogg.  Will  you  please  read  my  statement  as  far 
as  I  got,  so  that  I  can  finish  it  ? 

The  reporter  read  as  follows :  "  Now,  you  can  enter  your  objec- 
tion, but  as  to  what  is  relevant  I  shall  certainly  ask  the  court  to 
decide,  and,  so  far  as  what  questions  I  shall  ask " 

Mr.  Kellogg.  I  shall  reserve  the  right  to  decide  that  myself. 
You  can  enter  your  objection. 

Mr.  Rosenthal.  The  objections  do  not  show  that  you  are  being 
prompted  by  the  prosecuting  attorney  in  charge  of  the  criminal 
prosecutions.     I  want  to  get  that  of  record. 

Mr.  Kellogg.  That  is  the  third  time  you  have  got  it  of  record. 
Now,  if  the  reporter  will  please  read  what  I  have  stated,  I  would 
like  to  finish  my  statement. 

Mr.  Rosenthal.  We  will  continue  to  get  it  of  record  as  long  as 
Mr.  Wilkerson  continues  to  prompt  you,  because  that  is  the  only  way 
I  can  get  it  before  this  court. 

Mr.  Kellogg.  Now,  please  read  what  I  said. 

Mr.  Kellogg's  last  statement  was  read  by  the  reporter. 

Mr.  Kellogg.  So  far  as  Mr.  Wilkerson  is  concerned,  I  have  a  right 
and  shall  avail  myself  of  all  the  sources  of  information  as  to  the 
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violations  of  law  by  the  Standard  companies,  or  any  of  them,  the 
records  in  all  cases,  and  all  other  information. 

Mr.  Rosenthal.  Of  course  you  have  that  right.  I  do  not  question 
that  right.  I  simply  question  the  hypocrisy  of  the  position  you  have 
taken  from  the  beginning,  that  you  have  never  asked  a  question  or 
done  a  thing  in  this  equity  suit  to  assist  the  Government  in  connec- 
tion with  its  criminal  prosecutions. 

Mr.  Kellogg.  I  have  not  and  I  am  not  now.     I  am  seeking 

10120  information  for  this  case. 

Mr.  Rosenthal.  It  has  been  done  from  the  time  that  you 
got  the  statement  from  the  Standard  Oil  Company  of  Indiana  and 
turned  it  over  to  the  United  States  district  attorney  of  this  district 
to  be  used  before  the  circuit  court  of  appeals  on  an  application  to 
inci-ease  the  supersedeas  bond. 

Mr.  Kellogg.  I  turned  over  a  public  record,  or  my  associate,  Mr. 
Morrison,  turned  over  a  public  record. 

Mr.  Rosenthal.  Neither  one  of  you  had  the  nerve  to  do  it.  You 
got  around  and  induced  the  stenographer  to  do  it  without  letting 
anybody  on  our  side  know  anything  about  it. 

Mr.  Kellogg.  Now,  that  is  absolutely  untrue. 

Mr.  Rosenthal.  I  have  the  statement  of  the  stenographer  to  that 
effect. 

Mr.  Kellogg.  Now,  Mr.  Examiner,  I  want  to  cross-examine  this 
witness,  and  I  am  certainly  entitled  to  be  protected  in  my  right  to  ask 
questions  without  being  interrupted  and  insulted  by  counsel. 

Mr.  Rosenthal.  You  are  neither  interrupted  nor  insulted.  I  am 
getting  simply  certain  statements  upon  the  record  that  I  can  not  get 
by  way  of  an  objection. 

The  Examiner.  I  wish  you  would  complete  all  you  have  to  say  on 
each  side,  and  then  go  ahead. 

Mr.  Kellogg.  I  am  waiting  for  Mr.  Rosenthal  to  get  through. 
When  he  is  through  I  want  to  go  on  with  this  examination. 

Mr.  Rosenthal.  I  am  through  now.  I  replied  to  your  last  state- 
ment. 

The   following   question  was  then  read   by  the  reporter: 

10121  "  Now,  during  the  time  you  have  been  with  the  Standard  Oil, 
please  describe  the  methods  of  keeping  your  tariff  depart- 
ment." 

Q.  Please  answer  that  question. — A.  We  Iceep  files  of  tariffs. 

Q.  And  when  they  come  in  are  they  indexed? — A.  They  are  quite 
carefully  indexed  now,  but  formerly  we  used  to  keep  them  loose  in 
a  drawer,  and  we  had  drawers  for  each  set  of  tariffs.  The  tariff 
of  the  C.  &  E.  I.  road,  when  it  came  in,  would  be  thrown  in  a  drawer 
along  with  other  C.  &  E.  I.  tariffs  and  the  tariffs  of  some  other  roads 
that  were  grouped  together. 

Q.  When  did  you  commence  the  index  system  ? — -A.  We  started  our 
present  system,  which  is  a  binder  system,  I  think  about  two  years  ago. 
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Q.  Previous  to  that  time  what  system  did  you  have? — A.  Pre- 
vious to  that  time  we  had  some  tariffs  in  an  old-fashioned  kind  of 
binder  and  some  in  drawers. 

Q.  But  didn't  you  have  a  schedule  of  the  rates  taken  off  from  these 
tariffs,  which  you  preserved  ? — A.  I  do  not  recall  any  reason  for  keep- 
ing a  schedule  of  rates  so  long  as  we  had  the  tariffs. 

Q.  Didn't  you  have  books  in  which  you  entered  the  sheets  as  they 
came  in? — A.  Yes,  I  think  we  had  a  few  in  which  the  rates  were 
entered,  of  the  more  standard  rates  that  did  not  change  from  time 
to  time. 

Q.  Didn't  you  take  off  from  those  tariffs  all  the  rates  which  you 
were  going  to  use  or  which  your  companies  would  need  to  use,  as  they 
came  in? — A.  No;  I  wouldn't  know  any  object  of  doing  that.  We 
had  the  tariffs  and  the  rates. 

10122  Q.  You  say  that  prior  to  the  present  system  you  had  a 
system  of  binding  up  the  tariffs? — A.  I  have  said  that  it  was 

incomplete.  I  have  said  that  prior  to  the  present  sj'stem  we  had 
several  chests  of  drawers,  like  a  bureau,  only  with  narrower  drawers, 
and  tariffs  were  put  in  there  under  any  old  cover  that  some  of  the 
clerks  might  make  or  get,  and  then  they  would  paste  on  the  outside 
C.  &  N.  W.  tariffs  or  C,  M.  &  St.  P.,  and  if  it  was  in  the  East  we 
would  have  Pennsylvania  Railroad  or  Philadelphia  &  Reading. 

Q.  That  is,  you  kept  a  place  for  each  railroad? — -A.  Yes,  sir. 

Q.  A  drawer  in  a  cabinet  for  each  railroad? — A.  Yes,  sir. 

Q.  Did  you  have>  any  subsidiary  offices  throughout  the  countr}'^? 
Did  the  Standard  Oil  Company  have  a  traffic  department  ? — A.  Yes ; 
there  was  a  man  at  Cincinnati  who  looked  after  the  business  in  the 
South. 

Q.  Was  he  under  you? — A.  He  corresponded  and  conferred  with 
me  very  freely ;  he  was  not  under  me. 

Q.  Were  all  these  men  of  all  the  subsidiary  companies  that  had  to 
do  with  the  traffic  in  correspondence  with  you  on  this  subject? — A. 
Yes,  sir. 

Q.  Now,  take  the  Standard  Oil  Company  of  Kentuclry ;  did  it  have 
a  tariff  file  ? — A.  I  have  never  personally  inspected  the  office  in  which 
freight  matters  were  handled  there,  but  I  assume  they  had  a  file  of 
tariffs. 

Q.  Have  you  ever  been  there  in  the  office  ?— A.  Yes ;  but  the  office 
where  I  would  go  was  not  the  office  where  the  tariff  files  were  kept. 

Q.  Have  you  been  in  the  office  where  the  tariff  files  have 

10123  been  kept?— A.  I  have  not  been  in  the  office  for  several  years, 
and  so  I  do  not  recall. 

Q.  How  many  employes  have  they  in  that  office  ?— A.  I  do  not  know, 

sir. 
Q.  Who  is  the  man  that  has  charge  of  that  office  ?— A.  Charles  Van 

Overbake. 

Q.  And  is  he  an  employe  of  the  Standard  Oil  Company  of  Ken- 
tucky, or  also  an  employe  of  the  Standard  Oil  Company  of  Kentucky 
and  some  other  company?— A.  I  do  not  know. 
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Q.  Is  he  an  employe  of  the  Union  Tank  Line? — A.  Yes;  he  is  an 
agent  of  the  Union  Tank  Line — or  he  is  not  an  agent,  but  he  is  a 
representative  of  the  Union  Tank  Line,  looking  after  cars  that  go 
through  Cincinnati. 

Q.  Very  well.  Then  he  is  an  employe  under  you? — A.  Of  the 
Union  Tank  Line;  yes,  sir. 

Q.  Now,  is  Mr.  Bogardus  an  employe  of  the  Union  Tank  Line?— 
A.  Yes,  sir. 

Q.  Tlien  he  is  an  employe  under  you? — A.  Under  the  Union  Tank 
Line;  yes,  sir. 

Q.  How  long  has  Mr.  Bogardus  been  an  employe  of  the  Union 
Tank  Line  Company? — A.  Several  years,  I  think. 

Q.  Since  1897  or  1898,  when  you  went  with  the  company? — A.  I 
could  not  say.  I  imagine  he  has  been  an  employe  of  the  Union  Tank 
Line  for  quite  a  number  of  years. 

Q.  Well,  don't  you  know  ? — A.  Not  without  looking  up  the  records; 
no,  sir. 

Q.  Will  you  please  look  and  see? — A.  I  will. 

Q.  Now,  Mr.  Felton,  what  kind  of  a  traffic  office  have  they 

10124  at  the  Standard  Oil  of  Indiana  ? — A.  Mr.  Bogardus  has  8  or 
9  clerks,  I  think,  there,  or  7  or  8  clerks,  looking  after  the  ship- 
ments and  one  thing  and  another. 

Q.  You  have  been  in  the  office  frequently,  have  you  ? — A.  Yes,  sir. 

Q.  Do  they  have  tariff  files  also? — A.  Yes,  sir. 

Q.  Do  they  have  the  same  system  that  j='ou  have? — A.  No,  sir. 

Q.  Do  they  have  the  cabinet  system,  where  each  railroad  is  marked 
separately? — A.  I  do  not  know  what  their  system  is  to-day.  Mr. 
Bogardus  advised  me  a  couple  of  years  ago  that  he  had  changed  his 
system. 

Q.  What  did  they  have  before  that,  before  the  two  years  ago?— 
A.  I  think  before  that  they  kept  their  tariffs  very  much  like  we  did  in 
my  own  office,  namely,  in  covers — in  pasteboard  covers  in  drawers— 
but  I  am  not  sure  about  that. 

Q.  With  each  drawer  marked  for  a  separate  railroad? — A.  No; 
each  drawer  might  contain  the  tariffs  of  half  a  dozen  railroads. 

Q.  But  each  cabinet,  or  paper  cabinet,  or  whatever  you  call  them, 
was  kept  separate?  I  mean  each  railroad  was  kept  separate  in  the 
folder,  or  whatever  you  call  it? — A.  As  a  rule  there  might  be  three 
or  four  or  five  railroad  tariffs  kept  in  the  pasteboard  covers  that  were 
in  the  drawers.  It  may  be  something  like  the  cover  used  by  the 
stenographer  for  the  testimony  here,  only  they  would  not  be  bound. 
They  would  just  be  thrown  in  there  loosely. 

Q.  Your  duty  is  to  consult  with  railroad  officials  all  over  the 
United  States  in  relation  to  fixing  freight  rates  and  getting 

10125  the  best  rates  you  can,  is  it? — A.  Yes,  sir. 

Q.  And  you  are  and  have  been  in  constant  communication 
with  railroad  officials  on  that  subject? — A.  I  have. 

Q.  Either  personally  or  by  correspondence  ? — A.  Yes,  sir. 


PELTON.  1845 

Q.  And  do  you  attend  traffic  meetings  at  times? — A.  I  have  at 
times;  yes,  sir. 

Mr.  Rosenthal.  Do  you  mean  attend  the  meetings  themselves  ? 

Witness.  Oh,  no.  I  go  to  the  places  where  meetings  are  held,  but 
of  course  I  do  not  attend  the  meetings. 

Q.  Take,  for  instance,  the  Western  Trunk  Line  Association.  You 
go  to  places  where  they  hold  their  meetings  and  confer  with  them 
before  they  have  their  meeting  and  after  they  hold  their  meeting?  — 
A.  That  is  true.     Not  very  often,  but  at  times. 

Q.  And  you  at  times  appear  before  committees  of  those  associa- 
tions?— A.  Not  very  often.  I  have  occasionally  appeared  before  rail- 
road committees  and  stated  my  request  for  what  I  thought  should 
be  done. 

Q.  Now,  you  gave  us  an  exhibit  here  this  morning  which  purports 
to  show  the  tonnage  in  petroleum  and  other  products  of  the  Stand- 
ard companies  in  the  United  States.  That,  of  course,  is  on  railroads, 
not  by  water  transportation? — A.  That  is  all  railways,  taken  from  the 
Interstate  Commerce  Commission  records. 

Q.  And  the  total  oils  transported  is  taken  from  the  records  of  the 
Interstate  Commerce  Commission  ? — A.  As  shown  on  that  statement. 
That  is  my  authority  for  those  figures. 

Q.  Now,  oil  is  not  the  only  product  shipped  by  the  Standard  com- 
panies, is  it  ? — A.  Oil  and  the  products  of  oil. 

Q.  Under  the  heading  "  Petroleum  and  other  oils,"  these 
10126    figures  do  not  contain  all  of  the  shipments  of  freight  bj'^  Ihe 
Standard  companies? — A.  I  do  not  know  whether  the  Inter- 
state Commerce  Commission,  in  compiling  that  statement,  included 
candles  and  axle  grease  and  other  things  or  not. 

Q.  You  know  they  did  not  include  barrels  and  pipe  and  many 
other  things  that  the  Standard  companies  ship,  don't  you? — A.  Oh, 
it  is  very  evident  those  figures  cover,  as  they  read,  petroleum  and 
other  oils. 

Q.  You  do  ship  at  times  a  large  amount  of  other  products,  do  you 
not  ? — A.  The  Standard  Oil  Company  has  shipped  to  them  and  ships 
itself  traffic  other  than  oil. 

Q.  What  are  those  principal  items  of  traffic  ? — A.  They  have  ship- 
ments of  barrels  and,  as  you  said,  pipe. 

Q.  Staves? — A.  Yes,  sir. 

Q.  Cans  ? — A.  A  small  amount  of  cans. 

Q.  Pitch,  tar,  and  turpentine? — A.  That  is  true. 

Q.  Resin? — ^A.  I  don't  think  they  are  in  the  resin  business  at  pres- 
ent.    I  have  not  heard  of  any  resin  shipments  for  some  time. 

Q.  Do  you  have  any  idea  of  the  total  tonnage  of  all  products  other 
than  those  scheduled  here  as  petroleum  and  other  oils? — A.  No;  I 
have  not. 

Q.  It  is  quite  large,  isn't  it? — A.  In  the  aggregate  there  is  con- 
siderable of  it. 
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,Mr.  EosENTHAL.  As  compared  with  petroleum  oil  and  its  products 
it  would  be  infinitesimal,  would  it  not? 

Witness.  I  should  say  as  compared  with  petroleum  oil  it  would  be 
very  small  indeed. 

Q.  What  do  you  mean  by  "  very  small  ?  "     Can  you  give  us 

10127  any  idea? — A.  I  do  not  believe  I  could  give  you  any  compara- 
tive figures.     The  articles  which  you  have  named  to  me  lately 

are  merely  incidental  articles,  while  the  shipment  of  petroleum  and 
other  oils  is  a  steadily  moving  volume  of  traffic. 

Q.  Now,  I  notice  here,  tonnage  in  petroleum  and  other  oils, 
4,809,349  tons;  estimated  shipped  by  defendant  companies,  5,362,519. 
Of  that  tonnage  other  than  that  shipped  by  the  defendant  companies, 
is  not  a  large  amount  of  it  fuel  oil  shipped  in  Texas  and  in  California 
and  the  southwestern  States? — -A.  I  could  not  say.  I  do  not  know 
from  what  sources  the  Interstate  Commerce  Commission  compiled 
those  figures. 

Q.  You  do  not  know  ? — A.  No,  sir. 

Q.  Have  you  any  idea  of  the  revenue  that  this  tonnage  that  you 
give  of  the  Standard  Oil  companies  yields  to  the  railway  com- 
panies ? — A.  No,  sir. 

Q.  Can  you  give  us  an  estimate  of  the  average  freight  rate  per  100 
pounds? — A.  I  would  not  want  to  do  that  without  taking  time  to 
think  it  over  or  getting  some  data. 

Q.  Can't  you  give  it  to  us  approximately  ? — A.  No,  sir. 

Q.  Haven't  you  records  showing  the  total  freight  paid  by  the  Stand- 
ard companies? — ^A.  No,  sir. 

Q.  Doesn't  your  office  keep  track  of  that  ? — A.  Not  the  total  freight 
paid;  no,  sir. 

Q.  Doesn't  it  keep  track  of  it  by  companies? — A.  We  have  had 
some  information  of  that  kind,  yes,  sir ;  but  not  complete. 

Q.  What  information  of  that  kind  have  you  had  ? — A.  I  could  not 
answer  that  without  looking  over  the  records.  We  never  keep  any 
account  of  weights  or  of  matters  of  that  kind. 

10128  Q.  Well,  doesn't  your  office  keep  records  showing  the  total 
freight  paid  in  the  United  States  ? — A.  I  have  in  my  office  the 

record  of  the  amount  of  freight  paid  to  some  railroads,  but  it  is  not 
complete,  and  I  do  not  recall  any  figures  just  now. 

Q.  Haven't  you  the  record  available,  showing  the  amount  of  freight 
paid  to  all  railroads  in  the  United  States? — A.  No,  sir;  not  that  I 
know  of. 

Q.  Well,  most  of  them — the  principal  lines? — A.  I  could  not  say 
without  looking  them  over. 

Q.  Taking  the  total  tonnage  of  all  kinds,  including  oil,  shipped  by 
all  of  the  Standard  companies,  would  not  the  freight  amount  to  more 
than  12  or  15  millions  per  annum? — A.  The  figures  which  I  have 
used  there  cover  all  the  movement  of  oils — petroleum  oils — in  the 
United  States  which  have  been  reported  to  the  Interstate  Commerce 
Commission.    It  would  be  a  matter  of  folly  for  me  to  attempt  off- 


FELTON.  1847 

hand  to  give  you  an  average  rate  on  that  traiSc,  and  I  would  not 
attempt  to  do  it. 

Q.  Now,  you  testified,  as  I  recall,  that  there  were  2,104  separate 
railroads  in  the  United  States. — A.  I  stated  that  I  had  counted  that 
number  from  the  "  Statistics  of  Eailways  in  the  United  States," 
issued  by  the  Interstate  Commerce  Commission. 

Q.  And  you  also  testified  that  there  were  1,209  systems  of  rail- 
roads.— -A.  I  testified,  if  that  is  the  correct  number — that  that  num- 
ber of  systems  were  found  in  that  publication. 

Q.  You  mean  "  Statistics  of  Eailways  in  the  United  States  "  for 
1904?— A.  I  do. 

Q..  Will  you  please  take  this  book  that  you  testified  from,  "  Sta- 
tistics of  Eailways  in  the   United   States "   for  1904,   and 

10129  show   me   the   column   or   columns   of   railways   which  you 
counted,  showing  the  total  number  of  railroads  in  the  United 

States? — A.  My  testimony  refers  to  specific  pages.  By  referring  to 
pages  140  to  276  you  will  find  a  great  many  railroads  set  out,  and 
somewhere  in  this  book  there  is  a  reference  to  this  fact :  That  where 
the  railroad  appears  flush  with  a  line  on  the  left-hand  side  of  the 
page  that  is  a  separate  railroad;  where  the  roads  under  a  railroad 
reading  flush  from  the  line  are  indented,  that  those  roads  are  part  of 
the  system  of  the  road  that  is  shown  as  being  flush. 

Q.  Do  you  mean  you  selected  only  those  where  the  description 
comes  out  flush  with  the  edge  of  the  column  for  a  system  ? — A.  I  am 
reading  now  from  page  140  of  that  record:  "Attleborough  Branch 
Eailroad  Company,  Bangor  and  Aroostook  Eailroad  Company,  Barre 
Eailroad  Company,  Bartlett  and  Albany  Eailroad  Company,  Boston 
&  Maine  Eailroad  " — these  are  given  as  individual  roads  under  the 
number  2,104.  I  gave  all,  all  the  way  down,  in  the  original  number 
2,104,  but  when  I  came  to  the  systems  I  did  not  count  the  indented 
roads  shown  and  those  as  being  flush.  In  other  words,  I  showed  the 
Connecticut  and  Passumpsic  Eivers  Eailroad  Company,  the  Nashua 
and  Lowell  Eailroad  Corporation,  and  the  Northern  Eailroad  Com- 
pany as  being  part  of  the  Boston  &  Maine  system. 

Q.  I  think  I  can  get  at  it.  The  first  column,  then,  in  all  these 
pages  you  counted  for  the  number  of  railroads  in  the  2,104  which  you 
gave? — A.  Yes,  sir. 

Mr.  Marttn.  Those  are  numerical  numbers. 

Q.  In  other  words,  you  took  the  total  number  of  railroads 

10130  as  they  appear  set  opposite  the  first  column,  for  the  number 
of  railroads  in  the  United  States,  didn't  you? — A.  I  did. 

Q.  Then,  for  the  number  of  systems  you  took  those,  you  say,  where 
the  description  comes  out  flush  with  the  page? — A.  Not  counting 
the  indented  roads,  so  called.  For  instance,  if  I  may  explain,  I 
counted  as  one  system  the  New  York  Central  &  Hudson  Eiver,  the 
Boston  &  Albany,  the  Chester  and  Becket,  and  those  other  roads 
that  appear  as  indented  under  the  New  York  Central  &  Hudson  Eiver 
caption. 
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Q.  Then,  you  in  fact  counted  the  number  of  systems  under  the 
two  columns  "  Line  operated  ?  "—A.  No ;  I  did  not  pay  any  attention 
to  the  line  operated  at  all. 

Q.  Then  you  made  1,209  systems  of  railways,  did  you?— A.  I  did; 
yes,  sir. 

Q.  Referring  to  page  140,  you  called  the  Attleborough  Branch 
Railroad  Company  as  a  system,  didn't  you  ? — A.  No ;  I  called  that  as 
a  railroad. 

Q.  Well,  you  also  called  it  a  system,  according  to  your  statement.— 
A.  No;  I  called  that  a  railroad.  I  called  the  Boston  &  Maine  a 
system. 

Q.  Now,  wait  a  moment.  There  is  a  road,  the  description  of  which 
comes  out  to  the  line  [pointing  on  book]. — A.  I  gave  you  two  figures, 
2,104  and  1,209,  if  I  recall  them  correctly. 

Q.  Show  me  on  that  page  which  one  of  the  descriptions  does  not 
come  out  to  the  line. — A.  The  Attleborough  Branch  Railroad  Com- 
pany I  put  under  the  head  of  the  roads  totaling  2,104.  I  also  in- 
cluded it  under  the  1,209  of  the  systems. 

10131  Q.  That  is  what  I  thought.     So  there  is  a  road  which  you 
included  as  one  of  the  systems? — A.  There  is  a  road  that  I 

included  under  the  heading  "  Systems ;  "  yes,  sir. 

Q.  And  it  has  3.57  miles  of  road? — A.  It  was  explained,  I  think, 
when  I  gave  my  testimony,  that  the  word  "  system  "  was  used  there 
to  show  that  that  was  an  individual  road,  having  no  traffic  officers 
or  general  officers  governing  it  bj'  virtue  of  some  road  which  con- 
trolled it.  It  is  a  separate  entity.  No  matter  how  long  it  is,  the 
Interstate  Commerce  Commission  thought  enough  of  it  to  put  it  in 
their  book. 

Q.  But  it  is  not  a  system  of  roads,  is  it  ? — A.  It  was  not  put  in  as 
a  system  of  roads. 

Q.  You  said  it  was  put  in  as  one  of  the  systems ;  you  just  told  me 
it  was  one  of  the  1,209  systems. — A.  In  using  the  word  "  system  "  it 
was  used  where  there  were  four  or  five  roads  in  one  system,  but  this 
Attleborough  Railroad  was  also  included  under  the  heading  of  the 
1,209  roads  that  had  separate  organizations — controlling  organiza- 
tions. 

Q.  I  know;  but  you  included  it  as  one  of  the  1,209  systems. — A. 
As  one  of  the  1,209  railroads. 

Q.  No;  as  one  of  the  1,209  systems. — A.  I  will  have  to  ask  you 
to  read  my  testimony,  then,  before  I  go  any  further  on  that. 

Q.  Now,  will  you  please  state  again  how  you  arrived  at  the  systems, 
which  ones  you  took? — A.  I  would  like  to  read  my  testimony. 

Q.  Did  you  not  say  a  few  moments  ago  that  you  took  those  roads 

the  description  of  which  came  out  flush  with  the  page  line? — A. 

Please  let  me  see  my  testimony  and  see  how  I  used  the  word 

10132  "  system,"  and  then  I  will  answer  you,  Mr.  Kellogg,  very 
much  in  detail. 

Q.  I  want  to  know  now  what  systems  you  took. 
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Mr.  Rosenthal.  Take  your  time  in  looking  up  your  testimony 
before  answering  that  question. 

Mr.  Kellogg.  He  has  just  described  it  once. 

Mr.  Maettn.  Yes ;  I  thought  he  had  two  or  three  times. 

A.  I  may  have  used  the  word  "  system  "  on  an  exhibit  in  a  dif- 
ferent manner  from  what  I  used  it  in  my  testimony,  and  if  you  are 
cross-examining  me  on  my  testimony  I  have  a  right  to  see  it. 

Q.  Now,  if  you  will  look  at  your  testimony,  page  9650,  and  then 
please  explain  which  are  the  systems  and  which  are  the  individual 
roads. — A.  (Reading:)  "  Q.  You  say  about  how  many  different  rail- 
road systems  have  you  estimated  that  there  are  ? — A.  I  find  the  num- 
ber of  systems  to  be  1,209."     Now,  then,  ask  your  question,  please. 

Q.  How  did  you  arrive  at  the  number  of  systems,  referring  to  the 
book  from  which  you  testified  ? — A.  I  took  all  of  the  railroads  named 
on  the  pages,  except  that  I  did  not  add  the  number  of  roads  that  were 
indented  under  some  general  road. 

Q.  Now,  that  is  exactly  what  I  asked  you.  Referring  to  page  140, 
show  me  which  roads  you  took  as  separate  systems? — A.  For  ex- 
ample, I  took  the  first  five  roads. 

Q.  The  first  five  roads  ? — A.  Yes,  sir. 

Q.  Then  you  took  the  Attleborough  Branch  Railroad  Company  as 
a  separate  system  ? — A.  I  did. 

Q.  Very  well.     That  is  what  I  was  trying  to  get  at.     Now,  turn 
over  to  page  146.     Did  you  take  the  Horn  Pond  Branch  Railroad 
Company  as  a  separate  system? — A.  I  did.     I  took  every- 
1D133     thing  in  the  list,  regardless  of  mileage. 

Q.  That  road  has  .66  of  a  mile,  hasn't  it? — A.  It  so  appears 
by  this  statement. 

Mr.  Maetyn.  You  likewise  took  the  New  York  Central  as  a  system  ? 

Witness.  I  took  everything. 

Q.  How  many  systems  did  you  make  of  the  New  York  Central  ? — 
A.  The  New  York  Central  I  put  in  as  one  system,  as  I  recall. 

Q.  You  did  ?  Now,  let  us  see. — A.  I  might  explain,  Mr.  Kellogg, 
if  you  please,  in  answer  to  what  you  are  going  to  say,  that  I  took  the 
systems  as  shown  in  the  book.  I  took  the  systems  as  described  as 
systems  by  the  Interstate  Commerce  Commission.  I  did  not  seek  for 
any  further  information  on  that  subject.  Where  they  showed  a 
number  of  roads  under  the  New  York  Central  as  the  New  York 
Central  system  I  took  that  as  the  New  York  Central  system. 

Mr.  Rosenthal.  We  have  no  objection  to  your  putting  in  those 
pages  of  that  record. 

Q.  Are  you  familiar  Avith  the  publication  of  the  Interstate  Com- 
merce Commission  known  as  "  Special  Report  No.  1,  Intercorporate 
Relations  of  Railways  in  the  United  States?"— A.  I  have  never  seen 
the  book. 

Q.  As  of  June  30,  1906.— A.  I  have  never  seen  it. 

Q.  You  have  never  seen  it  ? — A.  No,  sir. 

Q.  Is  it  not  a  fact  that  the  Interstate  Commerce  Commission  divide 
all  of  the  railroads  in  the  United  States,  or  substantially  all  of  the 
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mileage  of  the  railroads  of  the  United  States,  into  50  sys- 

10134  terns  and  that  a  dozen  or  fifteen  control  the  great  majority  or 
practically  all  of  the  mileage  in  the  United  States? — A.  What 

is  the  date,  if  you  please,  of  the  volume  you  are  reading  from  ? 

Q.  The  ownership  is  of  June  30,  1906. — A.  My  testimony  was 
given  from  the  Interstate  Commerce  Commission  Statistics  of  1904. 

Q.  Yes ;  but  you  took  every  separate  incorporation  practically  as  a 
system. — A.  I  took  the  data  as  the  Interstate  Commerce  Commission 
published  it. 

Q.  Do  they  call  it  a  system? — A.  I  think  they  do  somewhere  in 
that  book.     Will  you  look  for  that,  Mr.  Martyn,  please. 

Q.  For  instance,  you  took  the  Union  Pacific  and  the  Southern 
Pacific  and  the  Oregon  Railway  &  Navigation  as  separate  systems, 
didn't  you? — A.  I  could  not  say  without  looking  at  the  book.  I 
considered  that  the  Interstate  Commerce  Commission  record  was  good 
authority. 

Mr.  Rosenthal.  It  was — it  certainly  was  before  these  suits  were 
instituted.     There  is  no  telling  what  it  is  now,  you  know. 

Witness.  The  Southern  Pacific  does  not  appear  in  this  record  as 
being  part  of  the  Union  Pacific  system. 

Q.  Then  you  took  it  as  a  separate  system? — A.  As  shown  in  this 
record,  issued  in  1904. 

(A  recess  was  here  taken  until  2  o'clock  p.  m.,  at  which  time  the 
cross-examination  was  resumed.) 

Q.  Mr.  Felton,  you  are  familiar  with  the  large  railroad  sys- 

10135  tems  of  the  country,  generally  speaking,  are  you  not? — A. 
Fairly  well ;  yes,  sir. 

Q.  That  is,  such  systems  as  the  Union  Pacific,  the  Pennsylvania, 
the  New  York  Central,  the  Santa  Fe,  the  Great  Northern,  the  North- 
ern Pacific,  and  the  Burlington;  you  are  fairly  familiar  with  their 
lines  of  road  and  where  they  run  generally  ? — A.  Yes,  sir. 

Q.  Isn't  it  a  fact  that  three-quarters  of  the  railway  mileage  of  this 
country  is  contained  within  fifteen  to  sixteen  systems  of  railway? — 
A.  I  have  made  no  computation  or  investigations  along  that  line. 

Q.  You  have  no  opinion  on  it  whatever  ? — A.  I  have  no  opinion  on 
that  subject. 

Q.  You  know,  when  you  speak  about  1,209  systems,  that  there  are 
hundreds  of  little,  small  railway  incorporations  that  are  controlled 
by  the  big  systems,  do  you  not? — A.  Using  the  distinction  between 
the  individual  road  and  the  so-called  "  system,"  I  took  the  data  from 
the  Interstate  Commerce  Commission  book  of  statistics  for  the  year 
1904,  and  made  no  further  investigation. 

Q.  You  assume  that  each  corporation,  such  as  you  have  described, 
was  a  system  of  railways,  having  separate  management  and  separate 
control,  do  you? — A.  There  is  a  distinction  drawn  in  that  report  as 
between  the  individual  road  and  road  that  was  consolidated  with 
other  properties.  So,  in  making  my  answer  I  must  call  your  atten- 
tion to  that  fact,  that  I  first  mentioned  2,104  roads,  and  then  cut  that 
down  to  1,209  in  order  to  meet  the  figures  given  by  the  Interstate 
Commerce  Commission. 
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Q.  Do  you   remember  the  testimony   of  Mr.   Steinbrenner,  that 
the  Galena -Signal  Oil  Company  lubricated  from  95  to  97^ 

10136  per  cent  of  the  railways? — -A.  I  neither  heard  nor  read  his 
testimony. 

Q.  And  that  they  had  something  less  than  300  contracts? — A.  I 
have-stated  that  I  neither  heard  nor  read  his  testimony. 

Q.  I  wish  to  direct  your  attention  now  to  the  situation  in  and 
around  Olean,  the  rate  from  Olean  to  Burlington.  You  called  atten- 
tion to  a  tariff  showing  a  26-l--cent  rate  from  Olean  to  Norwood,  over 
the  Pennsylvania  railroad,  issued  by  the  Pennsylvania  Railroad  Com- 
pany in  connection  with  the  New  York  Central  &  Hudson  River 
Railroad  Company,  did  you  not?  (Handing  witness  tariff.) — A.  I 
did. 

Q.  The  Pennsylvania  Railroad  has  a  line  from  Olean  to  Rochester 
and  a  line  from  Olean  to  Buffalo,  hasn't  it? — A.  They  have. 

Q.  And  the  New  York  Central  has  a  line  from  Rochester  to  Nor- 
wood and  from  Buffalo  to  Norwood? — A.  They  have. 

Q.  And  the  line  from  Buffalo  to  Norwood,  one  of  their  lines,  goes 
through  Rochester,  doesn't  it? — ^A.  They  have  a  route  through 
Rochester;  yes,  sir. 

Q.  From  Buffalo  to  Norwood? — A.  They  have  a  route  from  Buf- 
falo to  Norwood  through  Rochester;  yes,  sir. 

Q.  And  that  is  the  route  they  would  actually  use,  isn't  it  ? — A.  Oh, 
I  could  not  say  as  to  that. 

Q.  Well,  they  have  one,  anyhow.  Now,  the  New  York  Central  is  a 
party  to  this  tariff,  and  those  two  lines,  the  Pennsylvania  and  the 
New  York  Central,  are  the  only  ways  by  which  you  can  reach  Nor- 
wood from  Olean  under  that  tariff? — ^A.  No,  sir. 

Q.  How? — A.  The  Pennsylvania  road  has  a  line  to  Newberry 
Junction,  and  at  Newberry  Junction  you  strike  the  New  York  Cen- 
tral.   If  you  are  going  to  set  up  the  theory ■ 

10137  Q.  Never  mind  the  theory. 

Mr.  RosKNTHAL.  Go  ahead  with  your  answer. 

Witness.  That  that  rate  is  good  via  Rochester  simply  because  it  is 
good  via  Buffalo,  those  two  systems  connecting  at  Rochester  and  at 
Buffalo,  then  you  must  necessarily  say,  if  that  principle  is  good,  that 
that  rate  is  also  good  via  every  other  junction  between  the  Pennsyl- 
vania and  the  New  York  Central,  and  that  would  mean  Newberry 
Junction,  or.  if  you  please,  Jersey  City  by  float  to  the  New  York  Cen- 
tral across  New  York  Harbor. 

Mr.  Rosenthal.  Where  is  Newberry  Junction? 

Witness.  It  is  halfway  down  the  State. 

Q.  That  is,  you  would  consider  this  was  a  tariff  from  Olean  to 
Norwood,  both"  of  them  in  northern  and  northwestern  New  York,  by 
way  of  New  York  City? 

Mr.  Rosenthal.  He  has  not  said  so. 

A.  T  have  not  said  so. 

Q.  Well,  suppose  it  is.— A.  I  say  that  if  you  do  not  restrict  the  ap- 
plication of  that  rate  to  the  route  shown  in  the  percentage  sheet,  then 
you  have  got  to  open  the  doors  via  all  routes. 


1852  FELTON. 

Mr.  EosENTHAL.  Between  all  points. 

Witness.  Between  the  two  roads. 

Q.  Now,  I  will  come  to  that  in  a  moment.  On  the  face  of  this  tariff 
it  makes  a  rate  from  Olean  to  Norwood  of  26^  cents,  doesn't  it?— A. 
The  tariff  so  reads. 

Q.  And  the  rate  would  have  to  be  via  the  two  railroads ;  that  is,  the 
Pennsylvania  Railroad  and  the  New  York  Central,  wouldn't 

10138  it? — A.  I  think  it  provides  somewhere  there  for  the  R.,  W. 
&  O.     I  think  that  Norwood  is  shown  as  an  R.,  W.  &  0. 

station. 

Q.  Rome,  Watertown,  &  Ogdensburg  ?— A.  Yes,  sir. 

Q.  The  Rome,  Watertown,  &  Ogdensburg  is  the  New  York  Central 
line  ? — A.  It  is  part  of  the  New  York  Central. 

Q.  I  refer  to  that  as  part  of  the  New  York  Central.  Now,  defend- 
ants' Exhibit  114-B  is  a  division  sheet,  is  it? — A.  Defendants'  Ex- 
hibit 114— B  is  a  percentage  sheet. 

Q.  What  do  you  mean  by  a  percentage  sheet  ?  You  mean  a  division 
sheet,  do  you  not,  giving  the  percentages  of  each  railroad  in  the 
sheet? — A.  There  is  a  difference  between  a  percentage  sheet  and  a 
division  sheet. 

Q.  What  is  the  difference? — A.  The  percentage  sheet,  as  a  rule,  is 
the  sheet  that  shows  how  the  rate  is  to  be  divided.  Technically,  in 
many  cases,  a  division  sheet  provides  only  for  the  division  of  some 
specific  rate  on  the  basis  of  the  per  cents. 

Q.  Many  division  sheets  are  made  simply  dividing  the  rate  on  per- 
centages, are  they  not? — A.  That  is  what  I  have  just  stated. 

Q.  Then,   a   division   sheet  which   showed A.  The   terms  are 

hardly  synonymous.  They  are  synonymous  very  largely,  but  not  en- 
tirely. A  percentage  sheet  is  such,  pure  and  simple;  a  division  sheet 
may  not  be  a  percentage  sheet. 

Q.  That  is,  a  division  sheet  might  name  the  total  amount  to  each 
road? — A.  Yes,  sir. 

Q.  And  the  percentage  sheet  would  divide  it  up  oh  a  percentage? — 
A.  Yes;  it  would  give  the  percentage. 

Q.  But  they  are  both  made  for  dividing  the  rate  over  two  lines, 
showing  the  amount  each  company  gets  ? — A.    They  are  made 

10139  for  the  purpose  of  showing  how  the  rate  is  divided  and  how 
the  traffic  should  be  routed. 

Q.  I  believe  you  said  that  division  sheets  and  percentage  sheets  were 
not  usually  filed  with  the  Interstate  Commerce  Commission  ? 

Mr.  Rosenthal.  That  is  what  Mr.  Crossland  testified  to  in  this 
case. 

A.  I  testified  that  as  a  rule  they  were  not,  and  Mr.  Crossland  cor- 
roborated that. 

Q.  I  am  not  asking  you  what  Mr.  Crossland  testified.  I  am  asking 
what  you  said. — A.  You  asked  me  the  question  if  division  sheets  or 
percentage  sheets  were  filed,  and  you  asked  me  about  that  sheet  and  I 
said  I  could  not  answer. 
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Q.  Didn't  Mr.  Eosenthal  ask  you  if  division  sheets  were  usually 
filed? 

Mr.  Rosenthal.  No  ;  I  think  not. 

A.  He  asked  me  something  about  percentage  sheets. 

Q.  Well,  are  they  usually  filed  with  the  commission? — A.  I  said 
that  1  did  not  know,  and  that  was  an  answer  which  you  did  not  like. 
You  thought  I  was  evading.  But  Mr.  Crossland's  answer,  later  on, 
showed  that  I  was  justified  in  making  that  answer,  for  the  reason  that 
he  stated,  while  there  was  no  obligation  on  the  railroad,  still  there 
were  times  when  the  railroads  did  file  the  division  and  percentage 
sheets,  thereby  showing  that  I  was  strictly  correct  when  I  answered 
your  inquiry. 

Q.  Now,  will  you  please  tell  me  whether  division  sheets  and 
percentage  sheets  are  usually  filed  with  the  commission? — 

10140  A.  As  a  rule,  usually,  I  should  say  no,  but  there  are  excep- 
tions, and  many  of  them. 

Q.  Now,  what  does  this  mean  when  this  says  "  Not  to  be  posted  " 
[handing  witness  paper]  ? — A.  Why,  that  means  not  to  be  posted. 

Q.  Posted  where? — A.  Posted  in  the  station. 

Q.  It  means  that  it  is  to  be  a  private  document  for  the  use  of  the 
railroads,  does  it? — A.  It  does. 

Q.  Now,  the  shipper  is  not  supposed  to  know  anything  about  that 
division  sheet,  according  to  that? 

Mr.  Rosenthal.  According  to  what?  According  to  the  phrase 
"  Not  to  be  posted  ?  " 

Mr.  Kellogg.  Now,  just  wait  a  moment.  Please  answer  my  ques- 
tion. 

A.  The  shipper  has  got  plain  notice  on  that  tariff  that  he  could 
not 

Q.  Now,  wait  a  moment.  That  is  not  the  question.  The  shipper 
is  not  supposed  to  know  anything  about  this,  if  it  is  not  to  be  posted, 
is  he? 

Mr.  Rosenthal.  That  does  not  follow. 

A.  The  shipper  could  be  very  vitally  interested  in  that. 

Q.  That  is  not  the  question.  I  asked  if  it  is  not  to  be  posted,  if 
the  shipper  is  supposed  to  know  anything  about  it,  or  if  it  is  for  the 
information  of  the  railroad  employes?— A.  Not  unless  he  finds  a 
tariff  that  says  a  percentage  sheet  is  necessary  to  use  in  connection 
with  it. 

Q.  Then,  why  should  it  not  be  posted? — A.  That  is  a  matter  that  I 
could  not  undertake  to  answer. 

Q.  Posting  the  tariff  is  so  that  the  shipper  can  know  some- 

10141  thing  about  it,  isn't  it?— A.  I  would  not  undertake  to  say 
what  was  in  the  mind  of  the  Pennsylvania  official  when  he 

put  "  Not  to  be  posted  "  on  a  division  sheet. 

Q.  What  does  that  usually  mean  ?  You  have  had  30  years  of  ex- 
perience, I  believe  you  have  testified.  What  does  that  usually 
mean? — A.  I  will  answer  that.  It  simply  means  with  respect  to  a 
tariff,  that  the  tariff  to  be  posted  was  to  be  kept  open  in  one  file  and 
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possibly  kept  in  some  open  place,  to  comply  with  the  rule  of  the 
Interstate  Commerce  Commission ;  but  a  State  tariff  with  the  words 
"  Not  to  be  posted  "  was  just  as  accessible  to  the  public,  but  that 
"  Not  to  be  posted  "  was  put  on  to  show  the  distinction  between  a 
State  tariff  and  an  interstate  tariff. 

Q.  Then  you  think  this  "  Not  to  be  posted  "  was  put  on  this  Ex- 
hibit 114^B  to  show  that  it  was  a  mere  State  tariff? — A.  I  can  not 
conceive  as  a  railroad  man  why  the  words  "  Not  to  be  posted  "  should 
be  put  on  a  percentage  sheet. 

Q.  But  you  said  that  it  meant  not  to  be  posted  in  the  stations.— 
A.  I  said  with  respect  to  the  use  of  that  notation  on  a  tariff  that  the 
words  "  Not  to  be  posted  "  were  used  to  distinguish  a  State  from  an 
interstate  tariff. 

Q.  And  what  do  you  say  as  to  this  on  defendants'  Exhibit 
114-B? — A.  I  told  you  that  I  do  not  know  why  what  was  put  on 
there,  being  a  percentage  sheet. 

Q.  Then  this  tariff  says,  "  Route  in  accordance  with  agreed  per- 
centages and  as  designated  within,"  on  the  outside  of  it.    Is  there 

any  "  designated  within  " A.  There  is. 

Q.  On  the  tariff  itself? — A.  Very  clearly. 

10142  Q.  Wait  a  moment  until  I  finish  my  question.    Is  there  any 
"  Designated  within  "  on  the  tariff  itself,  separate  from  the 

division  sheet  which  is  marked  "  Not  to  be  posted,"  that  would  show 
the  route  the  traffic  was  to  take? — A.  I  will  read  from  the  tariff. 
On  the  third  page,  after  quoting  the  rate  from  Olean  to  stations  on 
the  Boston  &  Albany  Railroad,  it  says :  "  Route  via  Rochester,  N.  Y. 
C.  &  H.  R.  R.  R.  and  West  Albany."  There  is  the  answer  to  your 
question.     Is  there  any  specific  routing  instruction  shown  therein? 

Q.  Now,  I  am  talking  about  Olean  to  Norwood. — A.  You  did  not 
say  so  in  your  question. 

Q.  Very  well.  Is  there  on  the  face  of  that  tariff,  separate  from 
that  division  sheet  which  is  marked  "  Not  to  be  posted,"  any  direction 
as  to  how  the  traffic  is  to  be  routed  from  Olean  to  Norwood  ? — A.  No, 
sir ;  it  says  you  must  consult  the  division  sheet. 

Q.  Then,  if  the  division  sheet  was  not  posted  or  filed  with  the 
Commission — as  it  was  not — tell  me  how  the  shipper  is  to  know  about 
it. — A.  Know  about  what? 

Q.  The  division  sheet,  about  the  routing. 

Mr.  Rosenthal.  That  is  the  position  we  took  in  the  Landis  case, 
but  Judge  Landis  said  it  was  not  good.  With  respect  to  posting, 
Judge  Landis  said  you  should  inquire  of  the  agent. 

Mr.  Kellogg.  I  don't  want  your  answer,  Mr.  Rosenthal.  If  you 
are  on  the  witness  stand  I  will  cross-examine  you. 

Mr.  Rosenthal.  I  am  giving  you  the  law  as  laid  down  by  a  dis- 
tinguished jurist,  who  said  that  the  proper  interpretation  of  that 
law  was  for  the  shipper  to  go  to  the  railway  ageni    and 

10143  inquire  of  the  railway  agent  in  good  faith  as  to  what  the 
rate  was. 
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Mr.  Kellogg.  Now,  will  you  please  read  my  question  and  see  if  the 
witness  will  answer  it? 

Witness.  The  witness  has  not  declined  to  answer  any  of  your 
questions. 

The  following  question  was  then  read  by  the  reporter :  '^  Then,  if 
the  division  sheet  was  not  posted  or  filed  with  the  Commission— as  it 
was  not — tell  me  how  the  shipper  is  to  know  about  it." 

A.  The  '•  Not  to  be  posted  "  tariff,  under  the  testimony  of  the  man 
that  issued  that  division  sheet,  was  just  as  available  in  the  Olean  sta- 
tion as  the  tariff  that  was  to  be  posted. 

Q.  Now,  please  answer  my  question.  Is  that  the  only  answer  you 
can  make  to  it? 

Mr.  EosENTHAL.  I  think  it  is  a  full  and  adequate  answer. 

A.  I  am  giving  you  the  truth  as  surrounds  that  situation,  and  I 
suppose  that  is  what  you  want. 

Q.  Wait  a  moment.  I  want  you  to  answer  my  question.  If  that 
division  sheet  was  not  posted  and  not  filed  with  the  Commission 

Mr.  Rosenthal.  May  I  suggest  that  you  not  stand  right  on  top  of 
the  witness? 

Witness.  It  doesn't  make  any  difference  to  me. 

Mr.  EosENTHAL.  Well,  I  know,  but  it  is  not  proper. 

Mr.  Kellogg.  When  Mr.  Eosenthal  gets  through  I  would  like  to 
repeat  my  question. 

Q.  If  that  division  sheet  was  not  posted  in  the  stations  and  not 

filed  with  the  Interstate  Commerce  Commission,  tell  me  how 

10144    the  shipper  was  to  find  out  how  his  traffic  was  to  be  routed  ? — 

A.  But  the  testimony  with  respect  to  that  division  sheet 

Q.  Wait  a  moment,  please.     Answer  that  question. 

Mr.  Eosenthal.  Now,  you  answer  that  question  in  your  own  way. 

Witness.  But  the  testimony  with  respect  to  this  particular  trans- 
action regarding  which  you  are  cross-examining  me,  as  shown  by 
several  witnesses  in  the  Eochester  trial,  was  that  the  document  with 
the  words  on  it  "  Not  to  be  posted  "  was  filed  in  the  same  book  with 
the  tariff  that  had  the  I.  C.  C.  number  on  it. 

Q.  Filed  where? — A.  In  the  book  in  the  station. 

Q.  Was  it  filed  with  the  Interstate  Commerce  Commission? — A. 
I  must  answer  your  question  in  piecemeal.  I  can  not  give  you  a 
yes  or  no  answer  to  two  different  lines  of  questions,  or  two  ideas  in 
one  question.  We  are  talking  now  about  being  "  posted."  It  was 
the  uncontradicted  testimony  in  the  Eochester  case  that  a  tariff  with 
the  words  "  Not  to  be  posted  "  on  it  was  filed  in  the  same  rate-quot- 
ing binder  that  the  tariff  was  filed  that  had  the  I.  C.  C.  number  on 
it.  Consequently,  the  words  "  Not  to  be  posted  "  was  not  a  bar  to  the 
shipper  in  getting  information. 

Q.  Filed  where? — A.  In  the  station.  It  was  shown  that  those 
tariffs  were  in  a  book  used  by  the  agent  at  the  station. 

Q.  Now  you  are  talking  about  tariffs,  are  you?  Was  there  any 
evidence  in  the  Eochester  case  that  this  division  sheet,  114-B,  was 
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in  the  station  among  the  tariffs  of  the  Pennsylvania  or  New  York 
Central  road? — A.  There  was. 

Q.  Who  gave  the  testimony? — A.  Now,  I  say  there  was. 
10146  There  was  a  great  deal  of  testimony  there.  As  I  recall  it, 
the  agent  of  the  Pennsylvania  road  at  Olean  testified  that 
he  had  the  percentage  sheet  in  his  files  and  that  he  would  have  to 
use  it  in  making  a  rate  from  that  tariff  before  he  could  give  either 
a  rate  or  a  route,  at  least,  to  the  shipper.  It  is  barely  possible  that 
that  was  not  brought  out  so  fully  with  regard  to  the  percentage 
sheet,  but  I  think  it  was. 

Q.  You  were  present  at  that  trial,  were  you? — A.  I  was  not  in 
the  court  room  all  the  time. 

Q.  Well,  most  of  the  time? — A.  Part  of  the  time. 

Q.  The  record  was  that  the  division  sheet  was  not  filed  with  the 
Interstate  Commerce  Commission,  was  it? 

Mr.  Rosenthal.  Why,  that  is  our  testimony  here.  There  has 
never  been  any  claim  that  it  was. 

Mr.  Kellogg.  There  is  no  claim  that  it  was  ? 

Witness.  I  do  not  claim  it  was  filed. 

Mr.  Rosenthal.  We  proved  that  here,  Mr.  Kellogg,  and  I  proved 
it  by  Mr.  Schindler  in  Washington. 

Q.  Now,  if  the  Pennsylvania  road  made  a  shipment  from  Olean 
to  Norwood  by  way  of  Rochester,  it  could  go  through  Rochester  by 
two  ways,  couldn't  it — one  direct  from  Olean  to  Rochester  and  the 
other  through  Buffalo  and  then  through  Rochester  to  Norwood  ? — A. 
I  have  not  the  slightest  idea  what  route  the  New  York  Central  would 
use  east  of  Buffalo. 

Q.  I  say  it  could  go  through  Rochester  by  both  routes,  couldn't 
it  ? — A.  When  you  say  "  could,"  you  carry  with  that  word  the  idea 
that  there  was  an  obligation  to  take  it  through  Rochester. 

Q.  I   say  it  could  go   through  on  their  tracks,  through 

10146     Rochester,  by  two  routes,  couldn't  it? — ^A.  It  could  not  if 

the  New  York  Central  division  sheet  showed  that  the  traffic 

had  to  go  via  Black  Rock.     I  think  the  New  York  Central  division 

sheet  so  read. 

Q.  Where  is  Black  Rock  ? — A.  Black  Rock  is  a  station  on  the  R., 
W.  &  O.  road  beyond  Buffalo,  on  the  R.,  W.  &  O.  route  to  Norwood, 
that  doesn't  go  through  Rochester. 

Q.  I  can't  see  Black  Rock.  Please  point  it  out  to  me. — A.  I  said 
on  the  New  York  Central  division  sheet. 

Q.  This  is  the  division  sheet  between  the  two  lines,  isn't  it? — 
A.  That  is  the  division  sheet  that  would  govern  through  unless  the 
New  York  Central  issued  something  that  was  to  be  used  in  connection 
with  it. 

Q.  Do  you  know  of  any  other  division  sheet  of  that  rate? — 
A.  There  was  a  New  York  division  sheet  in  the  court  room  in  the 
Rochester  case. 

Q.  This  is  a  division  sheet  between  the  New  York  Central  and  the 
Rome,  Watertown  &  Ogdensburg  road,  the  New  York  Central  & 
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Hudson  River  road,  and  the  Pennsylvaniii,  isn't  it? — A.  But  you  are 
asking  now  about  Black  Rock.  You  have  tried  to  force  the  traffic 
through  Rochester,  and  I  say  no,  it  would  not  go  through  Rochester 
if  the  New  York  Central  division  sheet  stated  that  it  must  go 
through  Black  Rock.  Then  I  say  that  there  was  a  New  York  Cen- 
tral division  sheet  in  the  Rochester  trial  that  showed  that  BlacJc 
Rock  was  the  route  to  use. 

Q.  You  have  got  no  such  in  this  trial,  have  you? — A.  Well,  we 
will  get  it  if  you  want  it. 

Q.  Well,  wliy  didn't  you  get  it?— A.  Make  a  note  of  that, 

10147  Mr.  Lown. 

Mr.   Rosenthal.  Are  you  asking  for  it  now? 

Witness.  If  he  wants  it  he  can  have  it.  My  word  is  good  as  tar 
as  I  am  concerned. 

Q.  Now,  Clean  is  almost  south  of  Buffalo,  is  it  not? — A.  I  would 
not  say  very  much  as  to  the  geographical  location  of  a  station  shown 
by  a  railroad  map. 

Q.  I  know,  but  it  is  nearly  south  of  Buffalo,  isn't  it? — A.  I  should 
say  that  it   was  southwest  of  Biiffalo. 

Mr.   Rosenthal.  Southeast? 

Witness.  Southwest. 

Q.  Clean  is  southwest  of  BuHalo. — A.  No;  I  was  looking  at  Oil 
City  there.  I  should  say,  apparently  from  this  map,  that  Clean  is 
somewhat  southeast  of  BuJHFalo. 

Q.  Rochester  is  northeast  of  Clean,  isn't  it? 

Mr.  Rosenthal.  You  are  looking  now  at  an  alleged  railroad  map 
in  an  alleged  railway  official  gTiide  ? 

Mr.  Kblloog.  No;  I  am  asking  him  for  his  recollection.  I  don't 
care  for  this  nuip. 

Witness.  Generally   speaking,   that   is  correct. 

Q.  Now,  there  is  a  line  of  the  New  York  Central  road  reaching 
from  Buffalo  almost  direct  to  Rochester,  isn't  there? — A.  Oh,  with- 
out any  question.     The  main  line  goes  right  through  Rochester. 

Q.  And  then  from  Rochester  to  Norwood? — A.  There  is  a  line 
shown  here,  if  you  wish  me  to  testify  to  that 

Q.  I  am  asking  for  your  recollection  of  it,  from  Rochester  to 
Norwood. — A.  I  am  not  going  to  testify  to  anything  in  regard 

10148  to  railroad  maps  or  mileage  from  recollection. 

Q.  Don't  you  know  that  the  New  York  Central  has  a  line 
from  Rochester  to  Norwood  ? — A.  I  know  that  the  New  York  Central 
has  a  line  running  from  Syracuse  via  Richland  or  some  other  junc- 
tion that  goes  on  to  Norwood. 

(Certain  maps  were  referred  to.) 

Witness.  I  will  answer  your  question  without  the  map,  Mr.  Kel- 
logg.    Go  ahead. 

Q.  The  question  is  this :  If  there  was  not  a  line  leading  from  Buf- 
falo to  Rochester  and  from  Rochester  to  Norwood  over  the  New 
York  Central?— A.  The  New  York  Central  and  the  R.,  W.  &  O. 
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combined  have  rails  from  Buffalo  through  Eochester  and  Syracuse 
up  over  some  division  of  the  E.,  W.  &  O.,  and  finally  reach  Norwood. 

Q.  Now,  isn't  that  the  line  over  which  freight  shipped  under  that' 
26-cent  tariff,  according  to  your  construction,  would  actually  move?— 
A.  No,  sir. 

Q.  Why  not?  What  is  there  in  here  to  indicate  that  it  would 
not  ? — A.  I  would  rather  not  make  any  construction  on  that.  I  don't 
know  what  the  New  York  Central  would  do  after  they  would  get 
those  cars. 

Q.  Under  the  percentage  sheet  in  evidence,  defendants'  Exhibit 
114-B,  and  the  26J-cent  tariff,  is  there  anything  in  there  which  would 
prevent  its  going  through  Eochester  ? — A.  Yes,  sir. 

Q.  By  Buffalo,  I  mean.— A.  Oh. 

Q.  By  Buffalo  through  Eochester.— A.  I  would  like  to  see  the 
other  percentage  sheet. 

Q.  There  is  no  other  percentage  sheet  in  evidence,  none 

10149  that  I  know  of. 

Mr.  EosENTHAL.  Oh,  yes. 

Mr.  Martyn.  Yes ;  we  put  in  another  one. 

Mr.  I^LLOGG.  Where  is  it? 

Mr.  Maktyn.  The  one  before  that  one. 

Witness.  Percentage  sheet  221,  as  I  recall  the  number  of  it. 

Q.  Is  this  the  one,  defendants'  Exhibit  114-A?  [Handing  paper 
to  witness.] — A.  Percentage  sheet  201,  defendants'  Exhibit  114r-A, 
as  I  have  already  testified,  applies  the  rate  via  Buffalo. 

Q.  And  also  Eochester,  doesn't  it  ? — A.  No ;  it  does  not  apply  the 
rate  via  Eochester,  not  from  Olean  station. 

Q.  Is  there  anything  to  prevent  it  going  through  Eochester?— A. 
There  is  absolutely  nothing  in  that  percentage  sheet  that  authorized 
the  application  of  the  rate  through  Eochester  in  the  first  instance. 

Q.  Is  there  anything  that  would  prevent  it  going  through  Eoches- 
ter by  way  of  Buffalo  ? — A.  After  the  New  York  Central  got  the  car 
to  Buffalo  they  could  do  anything  they  pleased  with  it. 

Mr.  Miller.  Mr.  Felton,  isn't  the  division  of  the  E.,  W.  &  0.  a 
division  route  rather  than  the  route  from  Buffalo  via  Eochester,  and 
wouldn't  that  run  through  Black  Eock  and  along  the  south  shore  of 
Lake  Ontario? 

Witness.  I  wouldn't  undertake  to  say  what  the  New  York  Central 
would  do  with  a  carload  of  freight  after  they  got  it  to  Buffalo,  but  I 
do  say  that  those  exhibits  you  have  just  handed  me  do  not  apply  the 
rate  via  Eochester  in  the  first  instance. 

10150  Mr.  EosENTHAL.  They  do  not  apply  it  at  all,  do  they  ? 
Witness.  They  do  not  apply  the  rate  via  Eochester.    They 

apply  it  via  Buffalo. 

Q.  Now,  the  Standard  Oil  Company  had  this  26|-cent  tariff,  had 
it  ? — A.  That  was  one  of  the  stipulations  made  in  the  Eochester  trial. 

Q.  That  they  did ;  that  it  was  in  their  files  ? — A.  Yes,  sir. 

Q.  You  understand  that  to  be  a  fact,  do  you  not? — A.  Oh,  we 
stipulated  that. 
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Q.  I  mean  it  is  a  fact  that  the  Standard  Oil  Company  had  this 
tariff? 

Mr.  KosENTHAL.  It  may  be  taken  here  as  a  fact,  for  the  purposes 
of  this  case. 

Mr.  Kellogg.  All  right ;  that  is  all  I  want. 

Q.  Now,  you  say  you  were  present  at  that  trial? — A.  Part  of  the 
time ;  I  was  not  in  the  court  room  all  the  time. 

Q.  It  is  a  fact  that  Judge  Hazel  decided,  after  hearing  all  the 
testimony  that  you  refer  to,  that  that  26^-cent  tariff  made  a  rate 
from  Olean  to  Rochester  and  from  Rochester  to  Norwood. 

Mr.  Rosenthal.  Well,  Judge  Hazel  has  a  motion  for  a  new  trial. 

Q.  Not  through  Buffalo ;  isn't  that  a  fact  ? 

Mr.  Rosenthal.  Judge  Hazel  has  a  motion  for  a  new  trial  pend- 
ing before  him  now  in  which  that  question  is  involved.  He  had  not 
finally  passed  upon  it. 

Q.  He  passed  upon  it  at  the  trial.  Isn't  that  a  fact? — A.  I  would 
like  to  have  the  question  read. 

10151  Mr.  Rosenthal.  District  judges  sometimes  pass  on  things 
and  circuit  courts  of  appeal  sometimes  reverse  them. 

The  following  question  was  read :  "  It  is  a  fact  that  Judge  Hazel 
decided,  after  hearing  all  the  testimony  that  you  refer  to,  that  that 
26|-cent  tariff  made  a  rate  from  Olean  to  Rochester  and  from 
Rochester  to  Norwood,  and  not  through  Buffalo.     Isn't  that  a  fact?" 

Mr.  Rosenthal.  I  object  to  a  lay  witness  undertaking  to  instruct 
the  Circuit  Court  of  the  Eighth  Circuit  what  the  district  judge  of  the 
New  York  district  ruled  in  a  case  that  was  heretofore  tried. 

Mr.  Kellogg.  Well,  the  witness  has  been  telling  so  much  about  that 
trial  I  thought  I  would  see. 

Mr.  Rosenthal.  He  has  not  undertaken  to  tell  what  any  ruling  of 
the  court  was.    He  has  undertaken  to  state  facts. 

Q.  On  your  examination  the  other  day  you  produced  a  New  York 
Central  &  Hudson  River  tariff  from  Buffalo  to  Norwood  of  12  cents 
a  hundred,  marked  Petitioner's  Exhibit  928  ? — A.  I  did. 

Q.  Did  you  have  any  tariffs  like  that  preceding  it? — A.  I  could 
not  say  without  investigating.    It  is  1904,  Mr.  Kellogg. 

Q,.  No ;  September  29,  1905,  is  the  date  of  this.— A.  Well,  I  couldn't 
say  without  looking  the  matter  up. 

Q.  Did  you  make  any  shipments  under  this  tariff? — A.  I  don't 
know. 

Q.  You  have  never  examined  to  see  ? — A.  I  have  not. 

Q.  When  you  were  looking  this  up,  have  you  any  recollection  of 
any  tariff  preceding  this,  of  the  same  kind? — A.  You  just 

10152  asked  me  that,  and  I  said  that  I  do  not  recall ;  I  do  not  know 
whether  we  had  any  tariff  earlier  than  that  or  not.    I  might 

say  I  think  yes  or  think  not,  but  my  best  answer 

Q.  I  wish  you  would  examine  and  see  what  tariffs  of  this  kind  you 
had  earlier  than  that. — A.  Mr.  Martyn,  will  you  make  a  note  of  that, 
please  ? 
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Q.  And  also  whether  any  shipments  were  made  under  this  tariff 
or  the  preceding  one ;  and  if  so,  what  shipments  and  the  destination 
thereof.— A.  I  used  the  words  "  first  instance  "  in  connection  with 
your  inquiry  in  regard  to  Rochester.  I  would  like  very  much  to  be 
permitted  to  cut  that  out.  That  tariff  and  percentage  sheet  do  not 
make  a  rate  via  Rochester. 

Mr.  Rosenthal.  You  mean  that  you  wish  to  make  your  answer 
positive,  without  any  limitation  of  "  in  the  first  instance  ?  " 

Witness.  I  wish  to  cut  out  the  words  "  in  the  first  instance." 

Q.  Now,  this  tariff,  petitioner's  Exhibit  928,  also  provides  that  it 
is  not  to  be  posted.  You  understand  that  was  not  posted  in  the  sta- 
tions of  the  New  York  Central  road,  do  you? — A.  I  could  not  say 
what  they  did  with  it.  Yes ;  down  at  the  bottom  it  says  "  Not  to  be 
posted." 

Mr.  Rosenthal.  Is  it  a  State  tariff  ? 

Witness.  It  is  a  State  tariff. 

Q.  Was  it  filed  with  the  Interstate  Commerce  Commission? — A.  I 
do  not  know. 

Q.  You  never  looked  to  see* — A.  I  did  not. 

Q.  Never  made  any  inquiry  ? — A.  No,  sir. 

Q.  You  do  not  understand  it  was  filed,  do  you? — A.  I  do  not 
know. 
1015.3  You  don't  know  anything  about  it?  What  did  you  mean 
the  other  day  when  you  said  "  Not  to  be  posted  "  was  to  dis- 
tinguish these  tariffs  from  interstate  tariffs  ? — A.  Well,  I  thought  I 
gave  a  good  example  and  description  of  that  by  the  Pennsylvania 
and  other  tariffs  which  I  put  in  evidence,  showing  that  prior  to  the 
Hepburn  bill  they  were  used  on  all  kinds  of  business,  but  not  posted 
or  not  filed  with  the  Commission,  and  directly  after  the  Hepburn  bill 
came  in  they  were  amended  by  putting  on  an  I.  C.  C.  number. 

Mr.  Rosenthal.  You  mean  the  State  tariffs? 

Witness.  Yes,  sir. 

Q.  You  refer  to  the  rule  of  September  29th,  1906,  that  you  read, 
which  provided,  in  substance,  that  intrastate  tariffs  or  rates  when 
used  for  interstate  shipments  must  be  filed  with  the  Commission? — ^A. 
I  did  not  refer  to  any  rule  when  I  submitted  that  Pennsylvania  tariff, 
as  I  recall ;  I  submitted  the  tariff  itself.     It  spoke  for  itself. 

Q.  Well,  you  did  put  in  evidence  a  rule,  didn't  you? — A.  In  an- 
swer to  my  counsel,  who  asked  if  there  was  an  Interstate  Commerce 
Commission  rule  on  that,  I  said  there  was,  and,  as  I  recall,  referred  to 
the  document  that  gave  it. 

Q.  That  was  a  rule  issued  by  the  Commission  September  29,  1906, 
Was  it  ?     I  show  you  your  testimony. 

Mr.  Maetyn.  The  rule  is  in  evidence. 

Mr.  Rosenthal.  Show  him  the  rule.  We  put  it  in  as  an  exhibit, 
didn't  we  ? 

Mr.  Kellogg.  You  did. 

Q.  I  show  you  the  rule,  defendants'  Exhibit  115. — A.  That 
10154     tariff  circular  No.  4-A  was  put  in  as  defendants'  Exhibit  115. 
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Q.  Which  provides  as  follows:  "All  intrastate  or  other  rates 
which  are  used  in  combination  with  interstate  rates  for  inter- 
state shipments  must  be  posted  and  filed  with  the  Commission  and 
can  only  be  changed  as  to  such  traffic  in  accordance  with  the  act." 
Is  that  the  part  that  you  called  attention  to?— A.  That  and  the  first 
paragraph  of  the  circular. 

Q.  Now,  did  you,  in  relation  to  that,  testify:  "Q.  Prior  to  the 
issuance  of  that  rule  by  the  Commission,  what  was  the  general  custom 
with  respect  to  the  use  of  unfiled  State  rates  and  the  use  of  a  combi- 
nation of  locals  in  the  absence  of  a  published  through  rate  ? — A.  The 
custom  was  to  use  them."  Did  you  testify  to  that  ? — A.  If  that  is  the 
way  the  testimony  reads  that  is  what  I  said. 

Q.  Then  your  inference  was  that  after  this  rule  went  in  force 
these  local  State  rates  were  not  to  be  used  for  interstate  shipments 
without  being  filed  with  the  Commission  ? — A.  I  put  that  in  to  show 
what  the  Commission  ruled  on  that  subject  and  when  they  ruled  on  it. 

Mr.  EosENTHAL.  The  Commission  is  not  the  final  arbiter  of  that 
question. 

Q.  Now,  isn't  it  a  fact  that  that  rule  has  been  in  force  ever  since 
the  Interstate  Commerce  Commission  was  organized? — A.  I  do  not 
recall  having  seen  anything  previous. 

Q.  You  don't  ?     Then  I  will  show  you A.  Wait  a  minute.     Let 

me  have  the  exhibit,  please. 

(Paper  handed  witness.) 

Witness.  Now,  before  you  proceed  with  that:  Admitting 
10154  it  was,  the  Commission  was  silent,  I  imagine,  for  so  many 
years  that  both  the  railroad  and  the  shipper  thought  there 
was  nothing  to  it,  because  the  Commission  says,  in  defendants'  Ex- 
hibit 115:  "In  answer  to  numerous  inquiries  from  railroad  officials 
and  other  interested  persons,  and  for  the  purpose  of  giving  admin- 
istrative construction  to  certain  provisions  of  the  amended  act " — 
listen  to  that — "  the  amended  act  " — "  to  regulate  commerce  *  *  * 
announces  the  following  rulings."  That  shows  the  state  of  uncer- 
tainty which  existed  prior  to  the  time  that  the  Commission  issued 
Tariff  Circular  No.  4-A. 

Q.  Now,  we  will  see  about  the  silence  of  the  Commission  for  many 
years.  Did  the  Commission,  on  February  13,  1888,  shortly  after 
its  organization,  issue  a  circular  as  follows :  "  Interstate  Commerce 
Commission,  Auditor's  Office,  Washington,  February  13,  1888. 
Roads  located  wholly  in  one  State  or  Territory,  which  " 

Mr.  Rosenthal.  Wliat  are  you  reading  from,  Mr.  Kellogg? 

Mr.  Kellogg.  I  am  reading  from  Interstate  Commerce  Commis- 
sion. Requirements  of  the  Act  to  Regulate  Commerce  in  the  Matter 
of  Construction,  Publication,  and  Filing  of  Rate  Schedules. 

Mr.  Rosenthal.  If  you  have  such  a  circular,  I  submit  that  the  cir- 
cular is  the  best  evidence. 
Mr.  Kellogg.  I  will  show  him  the  circular. 

Mr.  Rosenthal.  The  cdrcular  is  the  best  evidence  of  its  having 
been  issued. 
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Mr.  Kellogg  (reading) .  ''  Eoads  located  wholly  in  one  State  or 
Territory  which  interchange  freight  or  passenger  traffic  with 

10156  connections  to  or  from  points  outside  of  such  State  or  Terri- 
tory on  through  tickets  or  bills  of  lading  should  file  tariffs 

covering  such  traffic  with  the  Commission. 

"  If  such  through  rates  are  made  by  the  addition  of  local  rates  to 
the  rates  of  connecting  roads,  such  local  tariffs  should  be  filed  with 
the  Commission,  together  with  a  statement  that  through  interstate 
rates  are  made  by  adding  such  local  rates  to  the  rates  of  the  carrier 
(naming  it)  with  which  connection  is  made. 

"  If  joint  rates  are  made  on  any  basis  other  than  by  the  addition  of 
the  local  rates  to  the  through  rates  of  connecting  carriers,  tariffs  show- 
ing such  rates  should  be  filed  with  the  Commission  covering  all  inter- 
state business  transacted  thereunder. 

"  For  the  Commission : 

"  C.  C.  McCain,  Auditor:' 

Was  that  rule  issued  ? 

Mr.  Miller.  I  object  to  that  as  incompetent.  The  witness  can  not 
know  whether  the  Interstate  Commerce  Commission  issued  that 
rule. 

A.  I  have  heard  what  you  read,  but  I  don't  know  anything  about  it. 

Q.  You  do  not  know  anything  about  it  ? — A.  No,  sir.  If  that  was 
issued  by  the  Commission,  unqualified  by  anything  else  in  the  pam- 
phlet, they  were  silent  a  great  many  years  on  the  subject. 

Q.  Well,  we  will  see  about  that.  I  show  you  a  decision  of  the 
Interstate  Commerce  Commission,  decided  April  12,  1899. 

Mr.    EosENTHAL.  Did    you    read    that    phrase   there    concerning 
through  bills  of  lading? 

10157  Mr.  Kellogg.  I  have  read  it  verbatim,  as  it  was  given. 
Mr.  MiLLEH.  It  is  limited,  is  it  not,  Mr.  Kellogg,  to  cases 

where  the  traffic  is  on  through  tickets  or  through  bills  of  lading? 

Witness.  That  is  what  I  say.  That  should  be  studied  carefully. 
There  may  be  some  qualifying  feature  there. 

Mr.  Rosenthal.  A  great  many  cases  have  been  before  the  Commis- 
sion where  that  particular  question  was  involved. 

Mr.  Kellogg.  You  do  not  deny  the  authenticity  of  the  document, 
do  you,  Mr.  Rosenthal?  If  you  do  I  will  get  a  certified  copy  from 
the  Commission. 

Mr.  Rosenthal.  No;  I  do  not  deny  the  authenticity  of  the  docu- 
ment which  Mr.  Kellogg  has  in  his  possession,  which  purports  to  be 
issued  by  the  Interstate  Commerce  Commission;  certainly  not. 

Mr.  Kellogg.  Then,  I  read  in  evidence  from  the  document  the 
clause  which  I  read  before,  if  you  will  please  compare  it,  Mr.  Re- 
porter, and  see  that  it  was  correctly  read. 

Q.  Now,  you  say  the  Commission  were  silent  a  great  many  years. 
I  show  you  a  decision  of  the  Interstate  Commerce  Commission,  pub- 
lished in  the  regular  reports  of  the  Interstate  Commerce  Commission 
at  page  185,  of  Volume  VIII,  decided  April  12,  1899,  in  which, 
among  other  things,  I  find  the  following : 
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Mr.  Rosenthal.  Why  not  refer  to  the  decision?  What  is  the 
title  of  the  case  ? 

Mr.  Kellogg.  The  title  of  the  case  is :  "  In  the  Matter  of  Export 
Rates  from  Points  East  and  West  of  the  Mississippi  River,"  the  clos- 
ing   sentence   of   which    is   as    follows:    This   was    decided 

10158  April  12,  1899.     I  would  like  to  offer  in  evidence  as  part  of 
this  cross-examination  so  much  of  the  decision  as  is  contained 

in  the  last  clause,  and  counsel  can  refer  to  any  part  of  it. 

Mr.  Rosenthal.  I  do  not  understand  you  have  to  put  a  decision  of 
the  Interstate  Commerce  Commission  in  evidence  in  order  to  refer 
to  it. 

Mr.  Kellogg.  I  do  not  understand  that  the  rules  have  to  be  either, 
Mr.  Rosenthal.  The  court  takes  judicial  knowledge  of  all  their  de- 
cisions and  rulings. 

Mr.  Rosenthal.  But  a  rule  may  not  be  published  in  book  form. 

Mr.  Kellogg.  They  are  all  published  sooner  or  later. 

Mr.  Rosenthal.  But  decisions  are  referred  to  just  as  the  decisions 
of  the  courts  are  referred  to. 

Mr.  MttLER.  I  think  it  would  be  convenient,  however,  to  have  it. 

Mr.  Kellogg.  It  is  just  a  short  clause. 

Mr.  Rosenthal.  I  have  no  objection  to  it. 

Mr.  Miller.  Read  the  reference.  Either  side  can  refer  to  the 
report,  can't  they? 

Mr.  Rosenthal.  Before  we  pass  this,  Mr.  Kellogg,  this  ruling  of 
February  13,  1888,  that  you  read  into  the  record  a  moment  ago,  is 
found  in  a  publication  of  the  Interstate  Commerce  Commission,  pub- 
lished by  the  Government  Printing  Office  at  Washington  in  the  year 
1906,  is  it  not? 

Mr.  Kellogg.  I  will  get  the  original  publication,  when  it  was 
published. 

Mr.  Rosenthal.  It  purports  to  be  a  reissue  of  something,  but  the 
book  from  which  you  read  appears  to  have  been  published  in  the 
year  1906. 

10159  Mr.  Kellogg.  Yes,  but  I  will  get  the  original.     It  was  pub- 
lished shortly  after  the  commission  was  organized.     Now,  the 

closing  part  of  this  decision  is  as  follows : 

"  When  rates  established  to  apply  between  points  within  a  single 
State  are  applied  as  part  of  combination  rates  on  transportation 
through  different  States,  such  State  rates,  as  well  as  the  interstate 
rates  with  which  they  are  combined,  must  be  published  at  stations 
and  filed  with  this  Commission  as  provided  in  section  6  of  the  act 
to  regulate  commerce." 

Mr.  Rosenthal.  Were  those  shipments  on  through  bills  of  lading? 

Mr.  Kellogg.  It  says  nothing  about  through  bills  of  lading  what- 
ever. 

Mr.  Rosenthal.  I  mean  the  statement  of  the  facts. 

Mr.  Miller.  The  case  itself  concerned  export  rates,  did  it  not,  or 
rates  to  the  seaboard  on  exportations?  That  is,  the  property  was  on 
its  way  abroad,  and  they  had  to  do  with  that  subject-matter. 
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Mr.  Kellogg.  Yes,  but  it  does  not  make  any  difference  whether  it 
was  going  out  of  the  country  or  going  from  State  to  State.  It  is  the 
same  clause  of  the  Constitution  that  makes  it  interstate  commerce. 

Q.  Now,  that  was  in  1899.  Are  you  familiar  with  that?— A.  I 
never  heard  of  it  before. 

Q.  Never  heard  of  that  ?— A.  No,  sir. 

Q.  Do  you  know  of  a  decision  of  the  Commission,  or  a  rule  of  the 
Commission,  or  of  any  court,  that  ever  permitted  a  State  rate 

10160  to  be  used  for  a  part  of  a  through  shipment  Avithout  its  being 
filed  with  the  Commission? — A.  I  have  never  made  any  in- 
vestigation along  that  line. 

Q.  Then  why  did  you  investigate  this  rule  that  was  made  in  1906 
without  investigating  the  rest? — A.  Because  it  was  the  only  rule  of 
the  kind  that  I  knew  of  issued  as  a  matter  of  instructions  by  the  Com- 
mission, that  was  generally  distributed  among  the  railroads  and  the 
shippers. 

Mr.  Rosenthal.  And  because  the  fact  that  they  issued  it  at  that 
time  emphasized  the  necessity  of  their  so  doing? 

A.  "Well,  it  refers — as  I  called  Mr.  Kellogg's  attention — it  refers 
to  the  amended  act,  and  as  it  was  issued  after  the  Hepburn  law  I 
assumed  that  it  applied  to  that  law  when  I  spoke  of  the  amended  act 

Q.  Now,  during  the  time  this  tariff  of  12  cents  per  hundred  from 
Buffalo  to  Norwood  was  in  force,  and  before,  there  was  a  rate  over 
the  Pennsylvania  Railroad  of  10  cents  per  barrel  from  Olean  to 
Buffalo,  the  State  rate  heretofore  testified  to  in  this  case?  (Handing 
witness  paper.) — A.  This  document  which  you  hand  me  purports  to 
name  a  rate  of  9  cents  a  barrel  from  Olean  to  Rochester. 

Q.  You  mean  10  cents  a  barrel  from  Olean  to  Buffalo? — A.  You 
spoke  of  9  cents. 

Q.  No,  I  spoke  of  a  10  cent  a  barrel  rate  from  Olean  to  Buffalo. — 
A.  It  names  a  rate  of  10  cents  a  barrel  from  Olean  to  Buffalo;  yes, 
sir. 

Q.  And  9  cents  a  barrel  from  Olean  to  Rochester? — A.  And  9 
cents  a  barrel  from  Olean  to  Rochester. 

Q.  And  petitioner's  Exhibit  608,  being  several  tariff  sheets,  and 
similar  tariffs  were  in  force  up  to  1906  ? — A.  Yes,  sir. 

10161  Q.  Each  one  of  these  tariffs  was  marked  "  Not  to  be  posted," 
was  it  not  ? — A.  The  copies  you  have  there  so  read. 

Q.  None  of  them  were  filed  with  the  Interstate  Commerce  Com- 
mission?— A.  I  don't  know. 

Q.  Weren't  you  present  at  that  tiial  where  it  was  testified  they 
were  not? 

Mr.  Rosenthal.  I  object  to  that.  It  assumes  that  such  was  the 
testimony.    There  isn't  any  proof  of  it. 

A.  It  may  be  that  the  testimony  indicates  that,  but  I  do  not  recall 
that  that  particular  fact  was  brought  out.    It  may  have  been. 

Q.  You  have  no  understanding  that  these  rate  orders  were  filed 
with  the  Commission,  have  you? 
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Mr.  Rosenthal.  I  object  to  that.  It  is  wholly  immaterial  what  his 
understanding  is.    The  question  is  one  of  fact. 

A.  I  could  not  say  whether  they  were  filed  or  not. 

Q.  You  never  made  any  inquiry  at  all  ? — A.  The  rate  had  been  in 
force  so  many  years  that  I  never  saw  a  rate  sheet  on  that  until  three 
or  four  years  ago. 

Q.  You  never  made  any  inquiries  as  to  whether  it  had  been  in 
force  or  not  ? — A.  That  rate  had  been  in  force  for  25  years. 

Q.  T\niere  is  your  tariff  for  it? — A.  I  was  informed  by  Division 
Freight  Agent  Johnson 

Q.  Now,  wait  a  moment.  I  want  to  know  your  knowledge.  Do 
you  know  it  had  been  in  force  25  years? — A.  No,  because  I  was  not 
doing  business  there  25  years  ago. 

Q.  You  don't  know  anything  about  it? — A.  Only  what  the  old 

Western  New  York  &  Pennsylvania  people  told  me,  and  when 

10162     I  made  inquiry  in  my  own  office  about  that  rate  they  said, 

"  Why,  that  rate  has  been  in  force  so  many  years  we  haven't 

got  any  record  of  it." 

Q.  Oh,  they  did?  Then  your  own  office  had  these  tariffs,  had 
they? — A.  They  said  they  had  no  record  of  it. 

Q.  No  record  of  it  ?  That  is  what  they  told  you  in  your  office  ? — A. 
Yes,  sir. 

Q.  Did  they  tell  you  that  it  had  been  filed  with  the  Commission  ? — 
A.  Well,  not  having  any  record  of  the  rate,  they  necessarily  did  not 
know  whether  it  was  filed  or  not.  That  rate  has  been  so  long  that  the 
memory  of  man  runneth  not  to  the  contrary. 

Q.  Do  you  know  it  has? — A.  Only  what  I  have  been  told. 

Q.  Just  what  you  have  been  told.    Please  stick  to  what  you  know. 

Mr.  Rosenthal.  He  doesn't  go  back  more  than  one  hundred  and 
seven  years  himself. 

A.  I  know  Chicago  is  a  pretty  old  city,  but  I  have  only  lived  here 
since  1882. 

Q.  The  rate  from  Olean  to  Buffalo,  being  10  cents  a  barrel,  is  how 
much  a  hundred? — A.  About  3  cents  a  hundred. 

Q.  And  from  Olean  to  Rochester,  being  9  cents  a  barrel,  is  how 
much  a  hundred? — A.  That  figured  out  2.8  cents,  as  I  recall  it. 

Q.  Now,  adding  that  3  cents  from  Olean  to  Buffalo  to  the  12  cents 
named  in  tariff  petitioner's  Exhibit  928,  made  a  15-cent  rate  by  the 
Pennsylvania  Railroad  and  the  New  York  Central  from  Olean  to 
Norwood,  by  the  way  of  Buffalo,  did  it  ? — A.  That  combination  would 
figure  about  15  cents. 

Q.  Will  you  tell  me  why  the  Pennsylvania  Railroad  Avas  making 
and  filing  a  published  tariff  rate  of  26-J  cents  at  the  same 
10163     time  if  they  had  such  a  rate  as  that  in  force  ? 

Mr.  Rosenthal.  I  would  say  you  Avould  havo  to  ask  the 
Pennsylvania  road  about  that. 

Mr.  Kellogg.  Well,  I  am  asking  him. 

A.  T  can  tell  you,  if  you  will  permit  me  to  say  what  Mr.  Johnson 
said. 
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Q.  No;  I  am  asking  you  what  you  know. 

Mr.  Rosenthal.  If  that  answers  his  question,  tell  him. 

Witness.  If  you  let  me  tell  you  what  Johnson  said,  I  will. 

Mr.  Rosenthal.  Go  ahead. 

Witness.  Johnson  told  me  that  that  tariff  was  issued  to  take  care  of 
those  R.  W.  &  O.  stations  on  purely  local  business. 

Q.  Why  wasn't  it  confined  to  that,  then? 

Mr.  Rosenthal.  Now,  wait. 

Witness.  And  was  only  filed  with  the  Interstate  Commerce  Com- 
mission because  as  a  matter  of  economy  a  rate  clerk  slipped  those 
New  York  State  towns  into  that  sheet,  and  that  he  never  intended  to 
file  that  with  the  Commission  as  a  means  of  declaring  to  the  Commis- 
sion that  that  rate  was  to  be  applied  on  interstate  traffic. 

Q.  And  yet  the  tariff  names  rates  to  a  large  number  of  places  in 
New  York,  from  Olean  to  places  in  New  York,  and  was  filed  with  the 
Interstate  Commerce  Commission? — A.  Yes;  but  only  filed  with  the 
Commission  to  declare  the  interstate  rates. 

Q.  But  it  was  filed  with  the  Commission? — A.  Now,  don't  slip 
away  from  the  position  in  which  you  have  gotten  yourself. 

10164  Q.  Well,  why  were  those  rates  put  in  there,  then? — A. 
As  a  matter  of  economy,  he  said.  It  was  a  little  poor  divi- 
sion of  a  road,  and  as  a  matter  of  economy,  as  I  have  already 
testified,  rates  were  issued  in  the  manner  that  seemed  to  be  for  the 
best  in  the  matter  of  economy  and  dispatch,  and  he  tells  me  that  those 
stations  were  put  in  there  as  a  matter  of  economy. 

Q.  Why,  then,  did  they  put  in  the  26i-cent  rate  from  Olean  to 
Norwood  if  they  had  a  rate  of  15  cents  in  existence  at  the  same 
time  ? — A.  They  did  not  have  a  rate  of  15  cents  in  existence.  The  15 
cents  that  you  have  figured  out  took  their  local  to  Buffalo  and  the 
New  York  Central  local  from  Buffalo  to  Norwood,  that  the  Pennsyl- 
vania people  did  not  know  anything  about,  and  there  is  where  I  claim 
the  Government  is  dead  wrong  in  trying  to  saddle  on  us  the  26|-cent 
rate  from  Olean  to  Norwood,  when  it  has  got  in  its  own  possession 
the  information  that  shows  that  the  combination  of  the  locals  was 
15  cents. 

Q.  You  say  the  Pennsylvania  did  not  know  anything  about  this 
secret  rate  of  the  New  York  Central  ? 

Mr.  Rosenthal.  He  hasn't  said  it  was  a  secret  rate;  it  was  a  State 
rate. 

Q.  So  at  that  time  the  Pennsylvania  did  not  know  anything  about 
this  rate? — A.  I  say  the  Pennsylvania  road — I  don't  know  just  what 
I  did  say  there. 

Q.  You  had  better  find  out. — ^A.  That  is  just  the  condition. 

Mr.  Rosenthal.  You  haven't  said  anything  about  that  at  all. 

Witness.  And  we  were  not  able  to  get  it  in  in  the  Rochester  case. 

Q.  What  do  you  mean  by  saying  that  the  Pennsylvania  did  not 
know  anything  about  this  12-cent  rate  from  Buffalo  to  Nor- 

10165  wood  ? — A.  Let  me  see  what  I  said  there. 
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Mr.  Kellogg.  Read  it  over  to  the  witness. 

The  following  portion  of  the  witness's  answer  was  read  by  the 
reporter :  "  They  did  not  have  a  rate  of  15  cents  in  existence.  The 
15  cents  that  you  have  figured  out  took  their  local  to  Buffalo  and  the 
New  York  Central  local  from  Buffalo  to  Norwood,  that  the  Pennsyl- 
vania people  did  not  know  anything  about,  and  there  is  where  I  claim 
the  Government  is  dead  wrong " 

Witness.  I  will  change  that  to  "  may  not  have  known  anything 
about  it."     I  don't  know  whether  they  knew  anything  about  it  or  not. 

Q.  You  think  they  may  not  have  known  anything  about  it  ? — A.  I 
think  very  likely  they  may  not  have  known  anything  about  it. 

Q.  And  that  would  explain  why  the  Pennsylvania  put  in  this  other 
tariff,  would  it,  to  Norwood  ? — A.  Which  other  tariff  ? 

Q.  The  264-cent  rate? — A.  Johnson  told  me — and  you  have  al- 
lowed me  to  testify  on  what  he  said — that  that  264-cent  rate  was  put 
in  to  those  upper  E.  W.  &  O.  stations  and  happened  to  include 
Norwood. 

Q.  Now,  just  wait  a  moment. — A.  But  was  never  intended  to  apply 
to  Norwood  on  through  business.  The  idea  of  trying  to  force  on  us  a 
26|-cent  rate  from  Olean  to  Norwood  to  be  used  on  business  to  Rut- 
land, when  their  tariff  named  a  rate  to  Rutland,  by  another  road,  of 
19  cents,  is  the  most  ridiculous  rate  proposition  that  was  ever  put  up. 

Q.  Now,  wait  a  moment.  You  say  the  Pennsylvania  may  not 
have  known  of  this  rate.  The  New  York  Central  certainlj' 
10166  knew  of  it,  didn't  they  ? — A.  I  don't  know  whether  the  New 
York  Central  knew  of  the  rate  from  Olean  to  Buffalo. 

Q.  The  New  York  Central  knew  of  the  12-cent  rate  it  issued  from 
Buffalo  to  Norwood,  didn't  it?— A.  It  did. 

Q.  And  it  joined  in  this  tariff  of  26  cents,  didn't  it? — A.  Well, 
there  is  no  connection  between  those  two  in  that  way. 

Mr.  Rosenthal.  A  ridiculous  rate  situation  doesn't  fease  the  Gov- 
ernment in  this  case  at  all. 

Q.  Now,  when  this  oil  got  to  Norwood,  you  shipped  it  under  a 
published  and  filed  tariff  to  Burlington,  a  carload  tariff,  did  you  not  ? 
I  show  you  defendants'  Exhibit  120. — A.  This  is  not  a  tariff;  this 
is  not  an  exhibit  showing  the  tariff. 

Q.  Did  I  give  you  the  wrong  one? — A.  I  think  you  gave  me  the 
wrong  one. 

Q.  Oh,  no;  I  did  not.  Under  the  second  subdivision,  from  Nor- 
wood to  Burlington  $23  a  car,  to  Bellows  Falls  $28,  and  to  Rutland 
$30. — A.  There  is  an  exhibit  in  somewhere,  either  by  you  or  by  us, 
that  covers  that  by  a  tariff.    I  think  that  is  what  you  refer  to. 

Mr.  Rosenthal.  It  is  an  exhibit  put  in  by  the  Government,  and 
we  have  adopted  their  proof  in  so  far  as  the  making  up  of  that  ex- 
hibit is  concerned. 

Q.  You  made  that  exhibit,  did  you?— A.  It  was  made  under  my 
instructions. 

Mr.  Rosenthal.  We  vouch  for  its  accuracy. 
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Q.  Now,  you  have  made  several  criticisms  of  the  exhibits 

10167     made  by  Mr.  Schindler  as  to  their  accuracy  as  to  rates  and 

distances.     I  suppose  you  were  very  careful  in  making  up 

yours  to  have  them  correct?— A.  I  should  not  be  surprised  if  you 

would  find  a  few  errors  in  mine. 

Q.  Well,  how  many? — A.  Oh,  I  hope  they  are  accurate,  but  there 
may  be  some  errors. 

Q.  Errors  are  liable  to  occur  I  suppose  in  making  up  a  schedule?— 
A.  Yes ;  unless  they  get  too  numerous,  as  Schindler's  were. 

Q.  Now,  I  ask  you  if  the  rates  stated  on  that  exhibit  (defendants' 
Exhibit  120)  are  accurate.  I  show  you  the  original  tariff  of  the  Rut- 
land Railroad,  showing  the  rates  from  Norwood  to  Burlington,  to 
Rutland,  and  to  Bellows  Falls,  a  copy  of  which  was  put  in  evidence 
in  this  case. 

Mr.  Rosenthal.  Mr.  Martyn  says  that  perhaps  Bellows  Falls  and 
Rutland  have  been  typographically  introduced  one  for  the  other.  If 
that  is  true,  it  does  not  change  the  principle  of  the  exhibit  or  the  net 
result  of  the  exhibit. 

Q.  The  rates  stated  in  your  Exhibit  120  are  not  correct,  are  they? 
Please  state  in  what  way  they  are  incorrect. 

Mr.  Rosenthal.  The  rates  are  entirely  accurate.  Bellows  Falls 
ought  to  be  where  Rutland  is,  and  Rutland  ought  to  be  where  Bel- 
lows Falls  is,  that  is  all. 

A.  There  seems  to  be  an  error  made  by  the  stenographer  in  copy- 
ing the  figures  onto  the  record. 

Q.  Well,  you  testify.    Down  below  here  you  have  got  a  table. 

Mr.   Rosenthal.  The  net  figures    are    accurate.     The    principle 
established  by  the  exhibit  is  not  changed  one  whit  by  the 
101  OS     changing  about  of  those  two  towns. 

Mr.  Kellogo.  There  are  lots  more  inaccuracies,  Mr.  Rosen- 
thal. 

Witness.  There  seems  to  be  a  transposition  of  figures  there. 

Q.  Now.  the  rate  from  Norwood  to  Rutland  is  $28  a  car,  instead  of 
$30  as  you  have  it  in  the  exhibit,  is  it? — A.  The  rate  shown  on  the 
tariff  from  Norwood  to  I'utland  is  $28  a  car.  The  stenographer  who 
copied  that  record  peenis  to  have  made  an  error  and  transposed  Bel- 
lows Falls  for  Rutland.    The  rates  are  correct. 

Q.  The  accurate  rate  is  $28  a  car  from  Norwood  to  Rutland,  isn't 
it? — A.  That  is  so  shown  on  the  tariff;  yes,  sir. 

Q.  And  to  Bellows  Falls  $30  a  car.  Now,  you  have  made  up  several 
tables  based  on  your  Exhibit  120,  haven't  you? — A.  I  could  not  say, 
without  checking  them  further,  whether  that  error  was  limited  to  that 
exhibit  or  whether  it  has  been  carried  through  the  others. 

Mr.  DtJEAND.  It  has  been  carried  tlirough. 

Witness.  Has  it?  We  will  have  to  amend  our  exhibits,  then.  May 
I  see  that  again,  please?  [After  referrinj)-  to  defendant's  Exhibit 
120.]     It  is  only  a  fraction  of  a  cent. 

Mr.  Rosenthal.  It  is  ^^j  of  a  cent  ? 

Witness.  -,'«  of  a  cent  difference. 


FELXON.  1869 

Q.  Well,  the  rate  itself  is  only  from  4  to  5  cents,  is  it  not? — A.  That 
is  right. 

Q.  The  Avhole  rate?— A.  That  is  right. 

Q.  That  is  based  on  an  average  of  five  years"  shipments? — 
A.  Yes. 

10169  Q.  Now,  according  to  those  rates,  including  the  rate  from 
Olean  to  Rochester,  from  Rochester  to  Norwood,  and  Norwood 

to  Burlington,  you  shipped  oil  from  Olean  to  Burlington  for  15.8  cents 
a  hundred  ? — A.  That  is  the  way  that  combination  works  out ;  yes,  sir. 

Q.  Now,  during  that  same  time  the  rate  from  Bradford,  Oil  City, 
and  Pittsburg  to  Burlington,  according  to  your  exhibits,  was  .33  cents 
a  hundred,  was  it  not  ? 

Mr.  Rosenthal.  Show  him  the  exhibits. 

A.  Never  mind.  I  put  in  one  tariff,  as  I  recall — I  am  speaking  now 
of  one,  the  Buffalo,  Rochester  &  Pittsburg  tariff — that  made  a  rate  up 
into  that  countrj'  of  33  cents  less  than  carloads. 

Q.  Well,  that  was  the  carload  rate,  too,  wasn't  it? — A.  It  was 
available  to  carload  shipments. 

Q.  So  that  the  lowest  carload  rate  from  Bradford,  Oil  City,  and 
Pittsburg  to  Burlington  during  that  same  time  was  33  cents  a  hun- 
dred, wasn't  it  ? — A.  I  have  not  so  testified. 

Q.  Well,  it  was,  wasn't  it  ? — .V.  I  do  not  know. 

Q.  You  don't  know  of  anything  lower,  do  you?  That  was  the  only 
rate  you  gave,  wasn't  it? — A.  No;  I  don't  know  now.  Pittsburg  has 
not  come  into  this'  game  at  all.  Pittsburg  has  not  been  mentioned 
anywhere  along  the  line. 

Q.  Well,  Bradford  and  Oil  City;  you  named  those  two,  didn't 
you? — A.  I  would  have  to  look  over  the  corrections  I  made  to  your 
exhibit  to  see  what  the  rates  were  from  Oil  City. 

Q.  Well,  Bradford,  then,  had  a  rate  of  33  cents? — A.  Part  of  the 
time  I  showed  that  Bradford  had  a  L.  C.  L.  rate  of  33  cents. 

10170  Q.  And   the    carload   rate   the   same — available   for   car- 
loads?— A.  Yes;  but  you  must  be  frank  enough  to  admit  the 

benefit  of  an  L.  C.  L.  rate.  A  man  could  ship  one  barrel  of  oil  at  33 
cents  a  himdred  from  Bradford. 

Q.  The  lowest  rate  you  know  if  was  33  cents  a  hundred,  from 
Bradford,  wasn't  it  ?  Do  you  know  of  any  lower  ? — A.  The  exhibits 
that  we  have  put  in  will  indicate  whether  there  was  anything  lower. 

Q.  Do  you  know  of  any? — A.  I  am  not  going  to  try  to  carry  all 
those  exhibits  in  my  head. 

Mr.  Rosenthal.  Mr.  Kellogg,  before  we  get  away  too  far  from  the 
matter,  in  the  Export  Rate  case  that  you  read  from,  in  volume  8  of 
the  Interstate  Commerce  Commission,  I  should  like  to  call  the  atten- 
tion of  the  court  to  the  sentence  immediately  preceding  the  sentence 
which  you  read 

Mr.  Kellogg.  I  have  not  the  slightest  objection,  sir. 

Mr.  Rosenthal. and  which  entirely  changes  the  sense  and  effect 

of  what  you  read. 
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Mr.  Kellogg.  I  have  not  the  slightest  objection  to  the  whole  being 
in  evidence. 

Mr.  EosENTHAL.  Of  course  not,  but  you  seem  to  omit  reading  it 
yourself.  The  rest  of  the  paragraph  preceding  the  last  sentence 
which  you  read,  reads  as  follows,  on  page  213  of  volume  8 :  "  It  is 
found  in  this  case  that  various  carriers  engaged  in  the  carriage 
of  com  at  combination  rates  from  Illinois  points  to  the  sea- 
board had  not  filed  with  the  Commission  the  local  rates  in 

10171  Illinois  which  they  apply  on  that  traffic  in  connection  with 
through  rates  from  Chicago  or  other  market  cities  in  Illinois, 

and  special  request  had  to  be  made  by  the  Commission  for  such  rates 
before  we  could  determine  what  rates  were  actually  in  effect  from 
such  originating  points  in  Illinois  to  the  seaboard.  A  similar  prac- 
tice of  not  filing  State  rates  with  the  Commission  is  followed  by  car- 
riers in  other  parts  of  the  country." 

And  then  follows  the  sentence  which  you  read,  which  was  the  last 
sentence  of  that  paragraph. 

Witness.  Then  I  was  justified  in  my  testimony. 

Mr.  EosENTHAL.  Entirely  so,  by  the  statement  of  the  Interstate 
Commerce  Commission. 

Q.  Now,  are  you  through  with  that?  That  was  nine  years  ago, 
wasn't  it? 

Mr.  Rosenthal.  That  was  volume  8,  1901. 

Q.  1899. 

Mr.  Rosenthal.  Volume  8  runs  from  May,  1898,  to  1901. 

Mr.  Kellogg.  That  decision  was  made  April  12,  1899. 

Mr.  Milleh.  There  was  never  one  of  them  prosecuted  for  not  filing 
those  State  tariffs  under  the  Elkins  bill. 

Witness.  Does  not  that  completely  confirm  the  statement  that  I 
made  in  the  opening  of  this  case  several  days  ago,  that  it  was  not  the 
practice  of  railroads  to  file  State  rates  ? 

Q.  It  does  not  confirm  your  statement  that  there  was  no  ruling 
prior  to  1906,  does  it? — -A.  I  will  get  to  that  later.  I  am  talking 
about  the  statement  that  I  made  in  answer  to  my  counsel's  ques- 
tion  

Q.  You  answer  the  questions A.  as  to  what  was  done  as  a 

general  thing.     Now,  here  is  a  decision  from  the  Interstate 

10172  Commerce  Commission  that  admits  it. 

Q.  And  they  put  a  stop  to  it  in  1899  ? 

Mr.  Rosenthal.  Oh,  no,  no,  evidently  they  did  not,  because  they 
found  it  necessary  to  issue  the  rule  again  in  1906. 

Witness.  That  is  just  it,  exactly. 

Mr.  Kellogg.  Yes;  all  these  State  rates  that  you  have  been  using 
came  to  light. 

Mr.  Miller.  Under  the  Hepburn  Act,  which  expressly  requires  it. 

Witness.  I  feel  very  much  pleased  that  you  turn  in  that  decision, 
because  I  have  the  authority  of  the  Interstate  Commerce  Commis- 
sion of  the  United  States  in  support  of  the  general  statement  that  I 
made  in  the  opening  of  this  case. 
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Mr.  Kellogg.  Now,  I  object  to  your  reading  lectures  here.  If  you 
will  just  answer  my  questions,  Mr.  Felton— of  course  I  do  not  sup- 
pose you  will  observe  the  proprieties,  but  I  suggest  that  you  answer 
my  questions. 

Mr.  EosENTHAL.  Well,  let  us  have  a  mutuality  of  the  observance 
of  proprieties,  and  we  will  get  along  splendidly. 

Q.  Now,  according  to  your  exhibits,  131-A  and  122,  the  rates  from 
Oil  City  and  from  Bradford  to  Burlington  were  33  cents?— A.  Ex- 
hibit 122  and  Exhibit  131-A  show  33  cents. 

Q.  You  understand  those  to  be  correct,  don't  you? — A.  I  do,  but 
I  could  not  answer 

Q.  So  that 

Mr.  EosENTHAL.  Ajiswcr  what? 

Witness.  He  asked  me  a  question,  and  I  simply  ask  him  to  let  me 
see  the  exhibit. 

10173  Q.  So  that  during  the  time  the  Standard  Oil  Company  had 
a  rate  from  Olean  to  Burlington  of  15.8  cents  a  hundred 

A.  In  carloads. 

Q.  In  carloads,  the  independents  who  shipped  carloads  had  to  pay 
33  cents  a  hundred? 

Mr.  Eosenthal.  Not  at  all. 

Mr.  Kellogg.  Yes,  they  did. 

Mr.  Eosenthal.  Not  at  all. 

Q.  Isn't  that  correct,  Mr.  Felton  ? — A.  I  show  on  these  exhibits  a 
33-cent  rate,  less  than  carloads,  from  Bradford. 

Q.  That  was  applicable  to  carloads,  too,  wasn't  it  ? — A.  It  was. 

Q.  Well,  then 

Mr.  Eosenthal.  You  show  something  else. 

Q.  And  in  your  Exhibit  131  you  show  it  in  carloads,  too,  don't 
you? — A.  Unless  I  consult  the  data  on  which  that  was  made,  it  is  my 
recollection  that  that  33-cent  rate  from  Oil  City  was  a  less  than  car- 
load rate.     I  may  be  wrong  about  it,  but  I 

Q.  But  j^ou  say  the  carload  rate  was  the  same  as  the  less  than  car- 
load rate? — A.  The  less  than  carload  rate  was  applicable  to  carload 
shipments. 

Q.  Now,  you  have  testified,  on  page  9709  of  the  testimony,  as  fol- 
lows :  "  Q.  So  your  understanding  is  that  the  9-cent  rate  between 
Olean  and  Eochester  was  practically  an  interrefinery  rate? — A.  That 
is  my  understanding."     You  do  not  mean  by  that,  do  you,  Mr. 

10174  Felton,  that  a  large  amount  of  traffic  was  not  shipped  to  Ver- 
mont on  that  rate  ? — A.  We  have  put  in  an  exhibit  that  shows 

about  3  per  cent  was  shipped  to  Vermont  on  that  rate,  or  6  per  cent, 
I  have  forgotten  which.  If  you  will  let  me  have  the  exhibit  I  will 
answer  the  question  in  detail. 

Q.  I  notice  here  on  Exhibit  117,  in  the  year  1903,  254  cars ;  in  the 
year  1904,  229  cars ;  in  the  year  1905,  143  cars,  or  626  cars  shipped  to 
points  beyond  Eochester  in  New  England. 

Mr.  Eosenthal.  Which  was  6  per  cent  of  the  total  traffic. 

A.  626  cars  out  of  something  over  10,000  cars. 
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Q.  626  cars.  Now,  you  say  that  is  a  small  amount  of  shipment, 
Mr.  Feiton,  626  cars  into  New   England? 

Mr.  EosENTPiAL.  He  said  that  was  6  per  cent  of  the  total  shipment 
made  by  the  Standard  Oil  Company  from  Eochester. 

Q.  Yes.  Isn't  it  a  fact  that  the  254  cars  shipped  from  Olean  to 
New  England  points  in  1903  is  more  than  all  your  shipments  from  all 
points  into  Vermont  for  a  year? 

Mr.  Rosenthal.  From  all  other  points  than  Olean. 

Q.  Including  Olean. 

Mr.  Rosenthal.  I  do  not  understand  your  question. 

Witness.  I  do  not  know. 

Q.  Take  the  year  1904.  What  were  your  total  shipments  into 
Vermont? — A.  In  the  year  1904  the  total  shipments  into  Vermont 
are  shown  on  defendants'  Exhibit  116  as  being  238  cars. 

Q.  That  is  correct,  is  it? — A.  That  statement  is  a  statement  that 
I  will  have  to  vouch  for,  as  it  was  prepared  under  my  instructions. 

Q.  And  this  statement  shows  you  shipped  2.54  cars  from  Olean 
on  this  low  rate  into  Vermont  or  other  New  England  points  that 
same   j^ear  ? 

10175  Mr.    Rosenthal.  No;   the   preceding  year. 

Q.  Well,  the  preceding  year,  then.  I  think  it  was  the  same 
year. — A.  There  does  not  seem  to  be  any  argument  at  all  on  this,  if 
you  please,  Mr.  Kellogg.  Exhibit  116  shows  a  comparison  between 
Olean  and  other  j)oints. 

Mr.  Rosenthal.  That  is,  defendants'  Exhibit  116  disclosed  those 
very  facts? 

Witness.  Yes,  sir;  tells  the  whole  story  right  off. 

Q.  In  other  words,  you  shipped  from  Olean,  during  those  years 
1903  and  1904,  substantially  as  much  as  the  Standard  Oil  Company 
shipped  into  all  Vermont  points  together? — A.  Whatever  that  ex- 
hibit shows  are  the  figures. 

Mr.  Rosenthal.  That  is,  shipped  into  New  England. 

Q.  Now,  you  shipped  during  those  four  years  to  other  points  in 
New  York  beyond  Rochester  2,358  cars,  didn't  you? 

Mr.  Rosenthal.  Wait  a  minute.  Let  us  see.  Mr.  Kellogg,  your 
exhibit  there  that  you  refer  to,  if  you  please. 

(Counsel  for  petitioner,  counsel  for  defendants,  and  the  witness 
consulted  together.) 

Q.  There  is  evidently  an  error  in  your  Exhibit  116. 

Mr.  Maetyn.  It  should  be  to  Burlington,  Vermont. 

Mr.  Rosenthal.  It  is  not  an  error.  It  was  not  corrected  accord- 
ing to  our  copies,  that  is  all. 

Witness.  I  thought  those  figures  looked  verj'  small  when  I  looked 
at  them. 

Q.  Then  that  Exhibit  116  should  read  "  Comparative  statement  of 

shipments,"  and  instead  of  the  words  "  into  Vermont  territory,"  it 

should  read  "  to  Burlington,  for  the  years  1904  and  1905." 

10176  Do  you  understand  that  to  be  correct,  "to  Burlington?" — 
A.  Why,  I  will  have  to  consult  the  data  on  which  those  were 

prepared. 
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Q.  All  right.  I  would  like  to  know  if  it  is  correct  or  not. — A. 
There  is  an  error,  whether  it  is  a  stenographic  error  or  a  clerical 
error. 

Q.  Your  counsel  says  it  should  be  Burlington.  Let  it  be  written 
on  the  face  of  the  statement  "  to  Burlington." 

(Mr.  Martyn  made  the  change  in  the  exhibit  as  above  indicated.) 

Q.  Now,  you  understand,  do  you,  that  these  shipments  shown  on 
Exhibit  117  to  New  England  via  Rochester  were  shipped  direct 
through  in  carloads  from  Olean  to  Burlington  or  other  New  England 
points? — A.  I  understand  those  cars  were  consigned  through. 

Mr.  Rosenthal.  Whether  they  were  on  a  through  bill  of  lading  or 
not,  you  do  not  know?  ^ 

Witness.  I  understand  that  they  were  not  on  a  through  bill  of 
lading. 

Q.  They  were  consigned  directly  through  to  Vermont  points? — 
A.  Yes,  sir. 

Q.  The  only  instructions  that  the  Standard  Oil  Company  gave 
were  to  ship  them  through  from  Olean  to  Burlington  or  other  Ver- 
mont points,  weren't  they? — A.  The  shipments  were  made  by  the 
Vacuum  Oil  Company. 

Q.  I  mean  the  Vacuum  Oil  Company. — A.  Yes,  sir. 

Q.  That  is  correct,  is  it  ? — A.  Consigned  through. 

Q.  And  petitioner's  Exhibit  611  A,  which  I  show  you,  was  the 
Vacuum  Oil  Company's  instructions  for  such  shipments,  was 
10177  it? — A.  I  understand  that  is  a  Vacuum  Oil  Company  ship- 
ping ticket. 

Q.  And  all  those  shipments  that  you  refer  to  were  shipped  under 
similar  shipping  instructions? 

Mr.  Rosenthal.  Do  you  know  anything  about  that  ? 

Mr.  Kellogg.  He  was  present  when  this  case  was  tried. 

Mr.  Rosenthal.  Why,  you  have  got  the  proof  in  evidence  here  in 
this  record  already.  You  put  it  in  in  Washington.  We  have  not 
contradicted  it  at  all,  but  Mr.  Felton  does  not  know  a  thing  on  earth 
about  it. 

Q.  You  were  present  when  these  were  put  in  in  Rochester — all  of 
these — we  only  put  in  one  of  them. 

Mr.  Rosenthal.  You  put  in  one,  but  either  Mr.  Schindler  or  Mr. 
Durand  testified  at  Washington  that  the  others  were  all  shipped  on 
similar  instructions. 

Mr.  Kellogg.  There  is  no  claim  that  they  were  not  ? 

Mr.  Rosenthal.  Not  so  far  as  we  are  concerned  in  this  case;  no, 
sir. 

Q.  Now,  you  testified  the  other  day  the  reason  railroads  have  for 
blind-billing  shipments.  As  I  understood  you,  you  said  the  only 
reason  would  be  economy  in  accounting,  or  to  prevent  a  competitive 
railway  from  knowing  the  rate. — A.  I  gave  those  as  reasons. 
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Q.  Are  those  the  only  reasons  you  now  can  think  of  ? — A.  I  do  not 
see  any  other — I  do  not  recall  any  other  reason  for  that  method  of 
billing. 

Q.  Now,  if  the  tariffs  were  filed  with  the  Interstate  Commerce 
Commission,  the  blind  billing  would  not  keep  the  rate  from  the  com- 
petitive railroad,  would  it? 

10178  Mr.  Rosenthal.  There  are  a  hundred  thousand  tariffs  filed 
with  the  Interstate  Commerce  Commission  that  never  see  the 

light  of  day. 

Q.  Please  answer  the  question. — A.  A  shipper  going  to  the  Inter- 
state Commerce  Conamission  could  ascertain  any  rate. 

Q.  No,  I  am  not  talking  about  the  shipper.  I  say  if  the  rate  was 
filed  with  the  Interstate  Commerce  Commission  the  fact  that  the 
goods  were  blind  billed  by  the  railroad  company  would  not  keep  the 
knowledge  of  the  rate  from  the  competitive  railroad. 

Mr.  Rosenthal.  It  would  not  necessarily. 

A.  I  was  going  to  use  that  very  word — not  necessarily — if  they 
wish  to  apply  to  the  Conamission  for  the  rate,  for  the  information. 
Let  me  make  that  clearer — not  necessarily. 

Q.  Each  traffic  association  that  you  have  been  talking  about,  each 
railroad  traffic  association,  has  an  employe  in  Washington  in  the 
office  of  the  Interstate  Commerce  Commission  to  get  all  tariffs  filed 
by  the  railroads,  has  it  not? — A.  I  understand  that  there  is  some  one 
there  or  they  have  some  means  of  getting  information  of  that  kind 
when  they  desire  it. 

Q.  And  many  of  the  railroads  also  have  employes  there  for  the 
same  purpose  ? — A.  I  so  understand ;  yes,  sir. 

Mr.  Rosenthal.  Yes ;  that  is  the  practice. 

Q.  Now,  blind  billing  would  also  tend  to  keep  the  information  of 
the  rate  from  a  large  number  of  the  employes  of  the  railroad, 
wouldn't  it? — A.  I  should  think  that  it  would  be  a  red  flag  calling 
their  attention  to  the  fact  that  something  was  secret. 

Q.  T\1iy  ? — A.  ^Yhy,  the  fact  that  the  rate  was  omitted.  I  should 
think,  so  far  as  the  employes  of  that  particular  road  were 

10179  concerned,  would  be  a  notice  to  them  that  there  might  pos- 
sibly be  a  secret  rate ;  not  necessarily,  but  there  might  possibly 

be  one. 

Q.  That  there  was  something  wrong  about  it? — A.  Yes;  it  could 
be  construed  that  way. 

Q.  Now,  tell  me  what  object  the  Standard  Oil  or  the  Vacuum  Oil 
Company  would  have  in  directing  the  railroad  agent  to  blind  bill  to 
Rochester,  New  York. — A.  May  I  answer  that  question? 

Q.  Yes,  sir ;  that  is  what  I  asked  it  for. — A.  In  my  own  way  ? 

Mr.  Rosenthal.  Sure. 

Q.  That  is  what  I  asked  you. — A.  My  answer  to  that  is  this:  In- 
structions, as  you  call  it,  to  blind  bill,  put  on  a  shipping  ticket  by  a 
shipper,  would  have  absolutely  no  weight  with  the  railroad  agent 
unless  he  had  previously  been  advised  or  instructed  by  his  superior 
officer  to  blind  bill.     Mr.  Johnson  told  me  that 
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Q.  Now,  testify  to  what  you  know. 

Mr.  Rosenthal.  You  go  right  ahead. 

A.  I  asked  you  if  I  could  answer  that  in  my  own  way.  Now,  I  am 
giving  you  the  truth  of  it.  Let  it  come  out.  Mr.  Johnson  tells  me 
that  he  put  those  instructions  in  as  a  matter  of  convenience,  and  then 
the  Vacuum,  knowing  in  some  way  that  the  stuff  was  blind  billed,  put 
that  stamp  on  there,  meaning  for  them  that  it  was  to  be  prepaid, 
through  general  office  settlement,  and  that  is  the  only  significance 
that  the  words  "  blind  billing  "  had  to  the  Vacuum  people. 

Q.  Now,  this  reads  "Agent  Olean,  New  York,  blind  bill  to  Roch- 
ester, New   York."    If  the  railroad  company  had   already 

10180  given  instructions  to  its  agent  to  blind  bill,  why  should  the 
Standard  Oil  give  the  instructions  again  ? 

Mr.  Rosenthal.  He  has  just  answered  it. 

Q.  Will  you  please  answer  that,  then? — A.  I  say  that  originally 
the  instructions  were  put  in  by  the  railroad,  and  then  as  a  matter  of 
convenience  as  between  the  railroad  agent  and  the  old  shipping  clerk 
of  the  Vacuum  Oil  Company,  the  Vacuum  Oil  Company  put  that 
stamp  on  the  shipping  ticket;  but  in  the  mind  of  the  Vacuum  Oil 
people  (and  I  am  speaking  historically  now)  the  only  significance 
the  term  "  blind  billing  "  had  was  to  prepay  it. 

Q.  Prepay  where? — A.  Prepay  as  far  as  the  rate  went. 

Q.  Where  to — to  Rochester,  you  mean? — A.  In  that  case  that  pre- 
paid to  Rochester ;  yes,  sir. 

Q,.  But  they  did  not  prepay  to  Rochester,  they  settled  through  the 
auditor's  office,  didn't  they? — A.  Let  me  have — there  is  something 
else  on  there,  I  think.    Let  me  have  the  sheet. 

Q.  No.    They  did  not  prepay,  did  they,  from  Olean  to  Rochester? 

Mr.  Rosenthal.  You  are  under  no  obligation  to  answer  without 
the  document  before  you. 

A.  If  you  are  going  to  ask  me  to  answer  questions 

Q.  I  am  asking  if  as  a  matter  of  fact  the  Vacuum  Oil  Company 
prepaid  the  shipment  from  Olean  to  Rochester? — A.  The  collections 
were  made,  as  I  recall  it,  through  the  Standard  Oil  Company,  26 
Broadway. 

Q.  Yes ;  by  bills  of  each  two  weeks'  shipments  ? — ^A.  I  do  not  know 
as  to  that ;  but  let  me  have  that  ticket  there. 

10181  Q.  Now,  were  not  the  directions  to  prepay  from  Rochester 
beyond,  instead  of  from  Olean  to  Rochester? — A.  I  told  you 

I  wanted  to  look  at  the  ticket.  [Paper  handed  to  witness.]  That 
is  all  easily  explained. 

Q.  The  directions  were  to  prepay  from  Rochester  on,  weren't 
they  ? — A.  As  long  as  I  am  going  to  answer,  let  me  have  this  before 
me,  because  I  do  not  carry  all  this  stuff  in  my  head. 

Q.  Certainly.— A.  This  billing  ticket  shows  that  the  agent  at  Olean 
was  to  blind  bill  to  Rochester.  There  is  another  notation  on  it, 
"Agent,  Rochester,  New  York,  prepay  through  to  Norwood  and 
charge  to  Standard  Oil  Company,  New  York." 

Q.  That  is  it  ? — A.  Now,  that  speaks  for  itself. 
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Q.  There  are  no  instruction  there  to  prepay  from  Olean  to 
Eochester,  are  there?— A.  No;  but  as  I  say,  they  told  me  that  the 
term,  that  the  expression  to  blind  bill,  in  their  minds,  was  synony- 
mous with  the  word  "  prepay." 

Q.  As  a  matter  of  fact,  the  instructions  to  prepay  are  right  on  this 
slip,  in  addition  to  those  words? — A.  The  first  question  you  asked 
me  was  in  regard  to  what  blind  billing  meant,  and  I  told  you  that 
the  term  "  blind  billing,"  so  far  as  the  Vacuum  Oil  Company  was 
concerned  (and  the  term  "  blind  billing  "  only  carries  the  shipment  to 
Eochester),  was  synonymous  with  prepaying. 

Q.  When  freight  is  prepaid  is  it  usually  sent  blind  billed  ? — A.  Not 
necessarily. 

Q.  It  is  not  usually,  is  it? — A.  I  will  carry  that  further  and  say 

not  usually.    But  I  have  said  to  you 

Q.  As  a  usual  thing 

10182  Mr.  EosENTHAL.  Wait  a  minute. 

Witness.  I  have  explained  to  you  how  those  terms  grew 
up 

Q.  Yes;  I  understand  perfectly. — A.  That  blind  billing  with  the 
railroad  and  blind  billing  with  the  (Vacuum  was  synonymous  with 
prepaying. 

Q.  Now,  let  us  see  about  that.  In  nearly  all  railroad  shipments 
general  freight  is  prepaid  to  the  agent  taking  the  freight,  isn't  it? 
That  is  the  general  custom  throughout  the  country? — A.  Well,  it 
developed  in  the  Eochester  case  (and  we  are  talking  about  that  now) 
from  the  testimony  of  some  of  the  Government  witnesses  whom  we 
afterwards  cross-examined,  that  there  was  quite  a  large  volume  of 
traffic  that  was  not  only  billed  prepaid,  but  also  blind  billed.  My 
own  experience  in  regard  to  those  two  systems  of  billing  is  limited, 
but  it  came  out  very  clearly  there. 

Q.  Where  do  you  refer  to  any  testimony  such  as  that  in  the 
Eochester  case  ?  Please  point  it  out. — A.  You  will  find  it  in  the  tes- 
timony of  Mr.  McCuUough,  the  auditor  of  disbursements  of  the  New 
York  Central  road. 

Q.  All  right,  I  will  look  for  that.  Now,  generally  speaking, 
freight  is  prepaid,  isn't  it,  and  the  waybill  shows  the  amount  paid  ? — 
A.  Generally  speaking,  freight  is  not  prepaid.  Generally  speaking, 
freight  charges  follow. 

Q.  It  is  either  prepaid  or  follows  the  freight,  I  should  have  said. 

Mr.  EosENTHAL.  Wliy,  of  course. 

Q.  And  the  waybill  shows  the  amount  of  freight.  Is  not  that  cor- 
rect?— A.  Now,  you  have  some  questions  mixed  up  there. 

10183  Suppose  I  hear  that  from  the  stenographer. 

Q.  Generally  speaking,  the  freight  is  either  prepaid,  or 
follows  the  freight  itself? — A.  It  must  necessarily,  generally  speak- 
ing ;  yes. 

Q.  And  the  waybill  shows  the  amount  of  the  freight? — A.  I  have 
already 
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Mr.  EosENTHAL.  Wait  a  minute.  That  involves  three  distinct 
questions,  Mr.  Kellogg. 

Q.  Well,  suppose  it  does. 

Mr.  EosENTHAL.  And  it  calls  for  a  yes  or  no  answer. 

Mr.  Kellogg.  No,  it  does  not  call  for  a  yes  or  no  answer. 

Q.  I  ask  you  if,  generally  speaking,  the  waybill  does  not  show  the 
amount  of  the  freight  ? 

Mr.  EosENTHAL.  That  is  a  different  question. 

A.  Generally  speaking;  yes,  sir.  I  have  already  testified  to  that 
effect  several  days  ago. 

Q.  Now,  whether  the  freight  is  prepaid,  or  whether  it  follows  the 
shipment,  that  rule  is  generally  true,  isn't  it? — A.  That  is  correct. 

Q.  That  is  what  I  thought.  Now,  I  understood  you  to  say,  in  ex- 
planation of  the  low  rates  to  Burlington,  that  Burlington  was  a 
water  point,  or  reached  by  water  routes.  Is  that  correct? — A.  Bur- 
lington is  a  point  of  water  competition  from  New  York  Harbor. 

Q.  What  has  that  got  to  do  with  the  rail  rates  from  Olean  to  Bur- 
lington?— A.  Well,  railroads  recognize  water  competition. 

Q.  What  has  that  got  to  do  with  the  rate  from  New  London  to 
Burlington? — A.  Why,  if  Burlington  is  a  point  of  water 

10184  competition,  and  admittedly  so 

Mr.  EosENTHAL.  In  connection  with  the  sale  of  petroleum 
oil  and  its  products 

Witness.  He  has  not  got  to  that  yet.  I  understand  it  is  the  gen- 
eral question. 

Q.  Go  ahead. — A.  If  Burlington  is  a  point  of  water  competition, 
and  admittedly  so,  why,  all  rates  made  in  there  on  business  that  could 
possibly  be  competitive  with  the  water  route  would  have  some  bear- 
ing on  that  water  competition,  or  would  be  adjusted  more  or  less  on 
account  of  that  water  competition. 

Q.  I  am  talking  about  oil  rates  now. — A.  Your  first  question 
was 

Q.  Is  Burlington  a  point  of  water  competition  affecting  the  oil 
rates,  or  is  it  not? — ^A.  Burlington  is  a  point  of  water  competition 
on  shipments  of  barreled  oil  from  New  York  Harbor,  and  as  my 
counsel  has  stated  earlier  in  the  case,  my  testimony  will  be  followed, 
when  we  go  to  New  York,  by  men  who  will  testify  that  they  have 
taken  oil  from  New  York  Harbor  to  Burlington  by  water. 

Q.  Well,  is  that  a  reason  for  an  oil  rate  from  Olean  to  Burling- 
ton?— A.  As  those  rates  were  put  in  force  so  many  years  ago,  I  will 
not  be  able  to  answer  that  question  unless  you  will  permit  me  to 
answer  it  in  the  light  of  my  own  experience ;  and  that  would  be  that 
if  I  was  general  freight  agent  of  the  Central  Vermont  road,  and  if  I 
knew  that  large  quantities  of  traiRc  of  all  kinds  came  into  Burlington 
by  water,  I  certainly  would  take  that  element  of  water  competition 
into  consideration  when  I  made  a  rail  rate  in  there. 

10185  Q.  Now,  I  want  to  know  if  the  rate  from  Olean  to  Bur- 
lington was  made  low  on  account  of  the  water  competition  to 

Burlington  or  not. 
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Mr.  EosBNTHAL.  Mr.  Felton  did  not  make  that  rate,  and  was  not 
there  when  the  rate  was  made. 

A.  There  was  no  through  rate  from  Olean  to  Burlington. 

Q.  Well,  the  combination  of  locals,  then,  that  made  your  through 
rate. — A.  I  do  not  think  that  either  one  of  those  rates  had  anything 
to  do  with  the  other  one  in  making  that  combination  of  locals.  I 
think,  to  answer  your  question,  we  would  have  to  consider  simply  the 
rate  from  Norwood  down,  $28  a  car. 

Q.  Then,  you  don't  think  Burlington  had  anything  to  do  with 
making  those  low  rates? 

Mr.  Rosenthal.  He  has  not  said  so. 

A.  Burlington? 

Q.  Yes ;  the  water  competition  to  Burlington. — A.  I  have  answered 
that  I  do  not  know.  The  rates  were  made  before  I  knew  anything 
about  that  eastern  district  in  its  relation  to  oil.  I  have  told  you 
what  I  would  do  if  I  had  been  general  freight  agent  of  that  road. 

Q.  Now,  I  simply  want  to  get  at  the  facts. 

Mr.  Rosenthal.  Is  that  a  joke? 

Q.  Do  you  say  that  the  rate  from  Norwood  to  Burlington  of  $23  a 

car  was  made  on  account  of  the  water  competition  at  Burlington? — 

A.  I  said  that  the  general  freight  agent  in  charge  at  that  time  (1893 

I  think  it  was ;  I  did  not  know  anything  about  their  business 

10186  then)  may  have  had  that  in  mind  when  he  made  the  rate. 

Q.  But  you  don't  know  anything  about  whether  it  had  any- 
thing to  do  with  the  making  of  the  rates  or  not,  do  you  ? — A.  I  do  not. 
Those  rates  were  made  before  I  had  anything  to  do  with  the  company. 

Q.  If  water  competition  affected  the  rate  from  Norwood  to  Bur- 
lington and  made  it  a  low  rate,  did  water  competition  make  a  low 
rate  from  Norwood  to  Rutland  and  Bellows  Falls? 

Mr.  Rosenthal.  They  go  right  on  through  Burlington,  don't  they? 

A.  Rutland  and  Bellows  Falls — if  you  are  looking  for  a  reason  for 
the  rate  from  Norwood  to  those  two  points,  Rutland  and  Bellows 
Falls  were  straight  Boston  rate  points  on  oil,  and  it  may  be  that  when 
the  carload  rate  was  made  from  Norwood  to  those  points  it  was  made 
with  that  idea  in  mind. 

Q.  I  am  trying  to  find  out  what  effect  this  water  conpetition  had 
on  those  rates.  Now,  will  you  please  tell  us? — A.  I  have  answered 
all  your  questions  so  far.  Go  ahead  and  ask  your  questions  and  I  wiU 
answer  them. 

Q.  I  have  asked  you  one.  Go  ahead,  please. — A.  I  can't  answer  a 
question  that  takes  in  the  whole  State  of  Vermont  on  account  of  water 
competition  at  Burlington. 

Q.  You  don't  know  that  water  competition  had  anything  to  do  with 
the  making  of  those  rates,  do  you  ? — A.  I  believe 

Mr.  Rosenthal.  I  submit  he  has  already  answered  that  repeatedly. 
He  has  told  you  what  he  would  have  done  if  he  were  a  freight  agent 
at  the  time  those  rates  were  made. 

Q.  You  believe  what? — A.  I  have  seen  somewhere — I  may 

10187  be  able  to  find  them — tariffs  of  the  Central  Vermont  Railroad 
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naming  different  rates  for  winter  and  different  rates  for  summer 
from  New  York  Harbor  to  Burlington,  Vermont.  That  indicates 
that  the  Central  Vermont  road  recognizes  the  water  competition  at 
Burlington;  and  if  they  recognize  it  to-day,  they  probably  recognized 
it  in  the  days  of  Mr.  Chittenden,  when  these  rates  were  made. 

Q.  Now,  if  water  competition  was  a  reason  for  making  a  low  rate 
from  Norwood  to  Burlington,  it  certainly  was  not  a  reason  for  mak- 
ing a  low  rate  from  Norwood  to  Bellows  Falls  and  Rutland,  was  it, 
because  they  are  not  water  competitive  points  ? — A.  I  have  explained 
to  you  that  the  basis,  or  the  reason,  for  which  I  think  the  rates  were 
made  from  Norwood  to  Bellows  Falls  and  Rutland  was,  namely,  that 
they  were  straight  Boston  rate  points,  taking  23^  cents  from  the  West. 
I  have  offered  nothing  here — and  you  have  gotten  away  from  your 
question — I  have  offered  nothing  in  evidence  to  show  that  Bellows 
Falls  or  Rutland  were  points  of  water  competition. 

Q.  Did  the  Standard  Oil  Company  ever  ship  any  oil  from  New 
York  Harbor  to  Burlington  by  water  up  the  Hudson  River  and 
through  the  canal  into  Lake  Champlain  ? — A.  It  made  some  few  ship- 
ments.   I  told  you  about  that  the  other  day. 

Q.  When? — A.  You  asked  me  if  I  would  get  a  memorandum  of 
them,  and  I  told  you  I  would. 

Q.  Have  you  done  it  ? — A.  No ;  I  have  not  had  time  yet. 

Q.  You  don't  know  when  those  shipments  were  made? — A.  I  do 
not  recall  the  years,  Mr.  Kellogg. 

Q.  Now,  that  oil  would  go  up  the  Hudson  River  to  what 
10188  point? — A.  Go  up  the  Hudson  River  to  Water  ford,  as  I  recall 
the  town  where  it  struck  the  D.  &  H.  and  Champlain  Canal, 
or  the  Champlain  and  D.  &  H.  Canal,  or  something  of  that  kind,  that 
took  the  boats  into  Lake  Champlain.  There  is  a  very  heavy  traific 
goes  up  there,  a  very  heavy  coal  traffic ;  and,  while  we  are  on  it,  I  was 
told  by  river  men  that  a  whole  lot  of  oil  goes  up  there  without  paying 
any  rate  at  all ;  the  man  buying  a  boat  load  of  coal  would  have  that 
boat  stopped  at  some  dock  in  New  York  and  put  on  50  or  100  bar- 
rels of  oil,  and  get  it  up  free. 

Q.  Well,  did  you  do  that?— A.  No,  sir. 

Mr.  Rosenthal.  That  is  one  thing  we  never  did.  We  should  like 
to  have  done  it,  but  we  could  not. 

Witness.  We  will  also  show  by  a  witness  in  New  York  that  oil  was 
taken  by  boat  from  New  York  to  Vergennes. 

Q.  Now,  if  you  will  confine  yourself  to  what  you  know,  I  guess 
your  counsel  will  take  care  of  you. — A.  You  were  kind  enough  to 
let  me  talk  freely  on  this  subject,  to  get  all  the  truth  of  it. 

Q.  Nobody  can  stop  you. — A.  I  will  stop  whenever  you  tell  me, 
whenever  you  want  me  to. 

Q.  Suppose  you  try  to  stop  now. — A.  I  will  stop  right  now,  sir. 

Mr.  Rosenthal.  Don't  stop  short  of  the  truth,  though,  because 
that  is  what  Bro.  Kellogg  wants,  you  know. 

Q.  Now,  if  you  thought  it  was  proper  to  ship  oil  from  Olean  into 
Vermont  on  these  State  rates,  not  filed  with  the  Commission  (I  mean 
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the  Olean  to  Kochester  rate  and  the  Eochester  to  Norwood  rate)  up 
to  1906,  why  was  it  that  in  1905  the  Standard  Oil  Company  or  the 
Vacuum  Oil  Company  pumped  oil  at  Eochester  from  one  car  into 
another,  on  its  way  to  Vermont? 

10189  Mr.  EosENTHAL.  That  assumes  that  that  was  done. 
Witness.  I  do  not  recall  anything  of  that  kind. 

Q.  You  don't  recall  it?— A.  They  may  have  had  some  cars  run- 
ning between  Olean  and  Eochester  that  they  wanted  to  keep  in  that 
service. 

Q.  Now,  isn't  it  a  fact  that  in  June,  1905,  the  Standard  Oil  pumped 
oil  from  one  car  into  another  and  sent  it  on  its  journey  to  Vermont, 
and  for  several  months  did  that? — A.  I  do  not  recall  anything  of 
that  kind. 

Q.  You  do  not?  You  never  heard  of  that? — A.  I  do  not  recall 
that  transaction.  It  may  be  that  something  of  that  kind  was  done. 
Does  that  inquiry  cover  from  car  to  car,  or  does  it  mean  that  ship- 
ments were  made  out — does  that  inquiry  cover  from  car  to  car  ? 

Q.  Yes,  sir;  oil  pumped  from  one  car  into  another  directly,  at 
Eochester. — A.  I  do  not  recall  anything  of  that  kind. 

Q.  Do  you  remember  oil  being  pumped  into  a  tank  and  then  being 
pumped  over  into  another  car? — A.  No;  I  do  not  recall  any  trans- 
action of  that  kind  up  there. 

Q.  You  do  not? — A.  What  year  was  that? 

Q.  1905. — A.  No;  that  is  a  long  way  back.  I  do  not  recall  that, 
Mr.  Kellogg.    It  may  be,  if  you  say  so. 

Q.  You  have  had  several  things  to  refresh  your  memory  about 
what  occurred  at  Olean  and  Eochester  in  1905,  haven't  you? — ^A. 
Nothing  has  come  up  in  the  line  of  this  car  transfer  that  you  speak  of. 

Q.  Wasn't  there  testimony  by  certain  Standard  officials  there' 
in  New  York  (I  mean  Vaccum  Oil  officials)  to  the  effect  that 

10190  that  was  done? — A.  In  this  case? 

Q.  Yes. — A.  I  had  not  read  it  or  heard  of  it.  I  have  not 
read  the  testimony  in  this  case.    There  has  been  too  much  of  it. 

Mr.  EosENTHAL.  There  is  not  any  testimony  in  this  case  to  that 
effect. 

Witness.  I  have  not  read  such  testimony  nor  heard  of  such  testi- 
mony. 

Mr.  EosENTHAL.  It  is  a  case  of  imaginitis. 

Mr.  Kellogg.  No  ;  it  is  not. 

Witness.  Who  testified  to  that  effect  ? 

Mr.  Kellogg.  I  do  not  recall.    I  will  have  to  get  it. 

Witness.  Well,  it  has  been  pretty  recently  in  your  mind,  and  it  is 
three  years  off  in  mine,  so  our  "  recalls  "  are  about  even. 

Q.  When  you  were  on  your  direct  examination  and  put  in  Exhibit 
122,  I  asked  you  to  procure  the  actual  shipments  made  by  any  of  the 
Standard  companies  from  Burlington  to  the  various  stations  shown 
on  Exhibit  122,  in  less  than  carload  lots  and  in  carload  lots.  Have 
you  procured  that  information? — A.  I  have  not  had  time,  Mr.  Kel- 
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logg.  I  will  not  be  able  to  give  you  much  information  of  that  kind 
while  I  am  testifying. 

Q.  You  don't  know  that  any  shipments  were  made,  then,  do  you,  in 
Jess  than  carload  lots,  from  Burlington  to  the  points  named  in  column 
1  of  Exhibit  122  ? — A.  I  have  already  testified  to  that,  sir. 

Q.  Or  in  carload  lots? — A.  I  have  testified,  as  I  recall  my  testi- 
mony, that  I  made  no  investigation  along  those  lines.  Of  course 
you   do  not  expect  me  to  work  out  any  of  that  detailed 

10191  information  during  the  time  that  I  am  spending  all  day  on 
the  witness  stand. 

Q.  I  show  you  Government  Exhibits  622-A,  B,  C,  D,  E,  F,  G,  H, 
and  I.  Did  you  write  and  receive  letters  of  which  those  are  copies  ? — 
A.  I  did  not  conduct  that  correspondence  personally,  but  I  have  no 
doubt  the  letters  were  written  by  some  one  in  my  office,  and  received 
in  return  by  my  office. 

Q.  That  is,  the  letters  were  written  by  some  authorized  person  in 
your  office,  and  received  by  you  from  the  freight  agents  answering 
them? — A.  Received  by  my  office. 

Mr.  Rosenthal.  Written  by  some  employe  of  his  office. 

Q.  Well,  somebody  authorized  to  write  them? 

Mr.  Rosenthal.  What  do  you  mean  by  that — having  specific  au- 
thority to  write  them,  or  who  wrote  them  under  some  general  or 
pretended  general  authority? 

Q.  Somebody  who  had  authority  to  write  letters  of  that  kind. — A. 
They  were  written  by  clerks  in  my  office  who  conducted  correspond- 
ence in  regard 

Q.  Who  is  "  T  "  here;  signed  "  H.  E.  Felton,  T?  "—A.  I  have  a 
clerk  in  the  office  by  the  name  of  Tousey. 

Q.  What  is  his  business? — A.  At  that  time  he  was — what  is  the 
date  of  that  letter  ? 

Q.  These  letters  are  dated  March  17  to  31,  1904. — A.  At  that  time, 
I  think,  that  the  Mr.  Hodge  that  I  have  previously  referred  to  was  in 
charge  of  the  office,  and  Tousey  was  the  clerk  corresponding  in  regard 
to  rates. 

Q.  Was  he  a  stenographer  ? — A.  No ;  he  was  a  clerk  that  conducted 
correspondence. 

10192  Q.  These  letters  seem  to  have  been  answered  by  the  general 
freight  agent  of  the  Central  Vermont  Railroad.     Did  your 

office  receive  answers  to  them,  of  which  these  are  copies  ? — A.  I  have 
stated  that  I  do  not  deny  that  that  correspondence  was  conducted  by 
my  office. 

Q.  All  right.  Now,  in  this  letter  662-A  you  say :  "  We  are  figur- 
ing on  having  for  a  time  shipments  to  Bethel  and  Montpelier,  Ver- 
mont, from  New  London,  Connecticut.  These  shipments  of  course 
will  be  routed  via  the  Central  of  Vermont.  As  you  know,  the  combi- 
nation rates  via  Burlington  to  these  two  points  are  lower  than  the 
through  rate,  and  we  wish  to  know  if  this  combination  rate  will  be 
applied  if  we  consign  the  shipments  through  to  destination."    What 


1882  FELTOW. 

combination  of  rates  did  you  refer  to? — A.  I  could  not  say.     I  did 
not  conduct  the  correspondence. 

Q.  Well,  you  know  the  situation  up  there.  What  combination  of 
rates  was  your  office  referring  to? — A.  Why  the  letter  states  on  its 
face. 

Q.  Wliat  are  they? — ^A.  Why  do  you  ask  me? 

Q.  Explain  it. — A.  It  says  "  combination  via  Burlington." 

Q.  Very  well,  what  combination,  the  combination  of  what  rates? 
The  combination  of  a  12-cent  rate  from  New  London  to  Burlington, 
that  is  one  of  them? — A.  I  will  answer  that  in  just  a  minute.  I 
would  like  to  read  the  letter. 

Q.  All  right,  sir. — A.  The  party  writing  that  letter  evidently 
referred  to  the  combination  of  rates  from  New  London  to  Burlington, 

and  the  rates  from  Burlington  to  Bethel  and  Montpelier. 
10193        Q.  Now,  what  were  those  rates  ?     Take  the  I'ate  from  New 
London  to  Burlington,  it  was  12  cents  a  hundred,  was  it  ? — A. 
I  think  that  rate  extended  back  to  that  time.     That  is  the  rate  to-day, 
and  I  think  it  went  back  to  that  period. 

Q.  "V\'Tiat  were  the  rates  from  Burlington  to  Bethel  and  Montpelier, 
referred  to? — A.  I  do  not  recall  the  figures,  but  you  have  them 
probably. 

Q.  [Handing  witness  paper.]  I  show  you  the  exhibit.  Were  they 
the  rates  referred  to  in  petitioner's  Exhibit  660-C? 

Mr.  Rosenthal.  Does  not  your  proof  show  all  of  that,  Mr.  Kel- 
logg?    Isn't  it  entirely  uncontradicted? 

Mr.  Kellogg.  Yes;  entirely  uncontradicted,  but  I  shall  con- 
nect  


Mr.  Rosenthal.  Mr.  Felton  has  not  any  personal  knowledge  of  it 
at  all. 

Mr.  Kellogg.  He  knows  what  the  rates  were  there. 

Mr.  Rosenthal.  It  is  not  contradicted  in  this  case. 

Witness.  If  that  is  the  uncontradicted  testimony,  those  were  the 
rates.  I  do  not  recall  what  they  were.  You  hand  me  a  carbon  copy 
of  a  sheet  that  does  not  even  bear  anybody's  name  on  it  and  ask  me 
if  those  were  the  correct  rates.  If  those  are  the  rates  that  you  found 
we  were  using  up  there,  why  those  are  the  rates  that  this  letter 
refers  to. 

Q.  Those  were  tank-car  rates  from  Burlington,  Vermont,  to  Mont- 
pelier and  Bethel,  Vermont,  under  a  special  rate  order  reading  in 
part  as  follows :  "  Mr.  William  H.  Green,  agent,  Burlington,  Ver- 
mont. Mr.  W.  G.  Crabbe,  Auditor,  St.  Albans,  Vermont. 
10194  Dear  Sir :  Handling  S.  O.  Company's  shipments  from  Burling- 
ton in  tank  cars,  you  will  waybill  on  the  following  basis,  as 
from  February  1st,  1903."  Then  follows  "  Montpelier,  $36  per  car; 
Bethel,  $45  per  car."  Are  those  the  rates  referred  to  in  those  let- 
ters ? — A.  I  assume  they  were. 

Q.  Those  were  made  by  special  billing  orders  for  the  Standard  Oil 
Company's  benefit,  were  they  ? — A.  The  words  "  Standard  Oil  Com- 
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pany  "  appear  there,  the  same  as  they  appeared  on  the  Gulf  Refining 
Company,  those  that  I  put  in  evidence  the  other  day. 

Q.  And  in  the  same  way  they  were  for  the  benefit  of  the  Standard 
Oil,  as  those  other  rates  which  you  refer  to  were  for  the  Gulf  Refining 
Company,  were  they  ? — A.  I  do  not  admit  that  those  rates  were  made 
exclusively  for  the  benefit  of  the  Standard  Oil  Company. 

Q.  Did  anybody  else  ship  on  those  rates  ? — A.  Anybody  else  could 
have  gotten  them. 

Q.  Did  anybody  else  get  them? — A.  I  don't  know. 

Q.  You  know  that  you  got  them  ? — A.  I  do  not  even  know  that  we 
got  them.  I  will  assume  that  we  did  if  your  investigators  found  that 
we  were  using  them. 

Q.  I  presume  you  would  admit  it  after  that.  Did  you  understand 
those  rates  from  Burlington  were  filed  with  the  Interstate  Commerce 
Commission  ? 

Mr.  Rosenthal.  Do  you  know  anything  about  it? 

Witness.  I  do  not  know  anything  about  it. 

Q.  Did  you  understand  that  they  were  filed  with  the  Interstate 
Commerce  Commission? — A.  I  do  not  know  whether  they  were  or 
not. 

Q.  Did  you  understand  at  the  time  that  they  were  filed  with 

10195  the  Interstate  Commerce  Commission? 

Mr.  Rosenthal.  Did  you  have  any  understanding  about  it 
at  all? 

Witness.  I  had  no  understanding  on  the  subject  whatever.  The 
fact  of  the  matter  is,  I  never  saw  the  rates  until  very  recently. 

Q.  You  never  saw  this  correspondence,  then? — A.  I  do  not  recall 
that  I  ever  saw  it  until  Mr.  Durand  testified  to  it  in  Washington. 
Somebody  may  have  called  my  attention  to  it  before  that  time. 
Would  you  like  an  explanation  of  that? 

Mr.  Rosenthal.  No,  no,  he  would  not. 

Q.  Why,  certainly. — A.  Why,  the  situation  is  simply  this:  The 
Central  Vermont  road  made  carload  rates  from  Burlington  to  those 
two  points.  Now,  that  correspondence  was  evidently  conducted  for 
the  purpose  of  preventing  the  Central  Vermont  from  hauling  those 
cars  into  Burlington  and  then  out,  Montpelier  being  south  of  Bur- 
lington, and  it  was  a  matter  of  convenience  and  of  economy  of  trans- 
portation on  the  part  of  the  Central  Vermont  Railway. 

Q.  And  at  the  same  time,  as  a  matter  of  fact A.  We  could  have 

consigned  those  cars — if  the  man  conducting  that  correspondence  had 
any  idea  in  his  mind  that  he  was  doing  anything  illegal,  he  could 
have  consigned  those  cars  into  Burlington,  paid  the  interstate  rate, 
taken  possession  of  the  property  and  reconsigned  at  the  State  rate, 
and  nobody  on  earth  could  have  found  any  fault  with  his  doing  it. 

Q.  But  he  did  not  do  it,  did  he?— A.  No,  he  did  not  thinlt 

10196  he  was  doing  anything  wrong. 

Mr.  Rosenthal.  Nor  was  he  getting  a  lower  rate  this  way 
than  he  would  have  gotten  the  other  way  ? 
Witness.  He  was  not. 
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Q.  At  the  time  these  rates  were  in  force  from  Burlington  to  vari- 
ous places,  by  billing  orders  which  on  their  face  were  only  for  Stand- 
ard Oil  shipments,  there  were  published  tariff  rates  out  of  Burling- 
ton to  these  same  places,  very  much  higher,  were  there  not?— A. 
There  may  have  been. 

Q.  3rd-class  rates? — A.  There  may  have  been. 

Q.  Well,  you  know  there  were,  don't  you  ? — A.  I  know  there  was  a 
3rd-class  basis,  but  I  have  not  in  mind  whether  the  Central  Vermont 
had  any  direct  rates  applying  on  carload  business  from  New  Lon- 
don to  those  stations.     I  think  they  did.     I  am  not  sure. 

Q.  And  they  were  rates  that  were  very  much  higher  than  these?— 
A.  Yes;  but  the  shipper  had  the  right  to  use  the  sum  of  the  locals, 
and  his  honesty  of  purpose  was  shown  in  the  fact  that  he  did  that 
openly. 

Q.  Yes ;  the  sum  of  the  locals  being  a  tariff  that  was  not  filed,  and 
made  for  handling  S.  O.  shipments? — A.  I  know,  but  this  is  an 
equity  case,  and  you  want  the  truth. 

Q.  Yes,  sir. — A.  The  truth  is  all  that  stuff  could  have  been  con- 
signed to  Burlington,  freight  paid,  delivery  taken,  and  then  reship- 
ped,  and  no  court  in  this  land  could  have  found  any  fault  with  it, 
because  it  was  a  perfectly  legal  transaction;  but  to  save  the  extra 
haul  into  the  city  of  Burlington,  the  clerk  conducting  that 
10197  correspondence  simply  suggested  to  the  railroads  that  the 
matter  be  handled  in  that  way,  which  they  were  glad  to  do. 
Reconsigning,  I  understand,  is  permitted,  by  all  the  decisions  that 
have  ever  been  given  on  the  subject,  and  that  transaction  was  simply 
to  avoid  the  extra  haul  and  work  and  service  of  reconsigning  the 
freight. 

Q.  But  they  were  reconsigned  under  rates  that  were  made  for  the 
Standard  Oil  Company  alone,  right  on  their  face? — A.  That  would 
not  make  any  difference,  as  long  as  the  reconsigning  had  taken  place. 

Q.  Did  you  ever  know  a  tariff  filed  with  the  Interstate  Commerce 
Commission  that  was  made  for  the  benefit  of  one  shipper? — A.  I 
could  not  answer  that  question  either  yes  or  no.     I  don't  know. 

Q.  Don't  you  know  that  the  New  London  rate  of  12  cents  a  hun- 
dred, which  was  made  for  the  benefit  of  the  Standard  Oil  Com- 
pany- 


Mr.  EosENTHAL.  Oh,  yes ;  we  put  one  in  in  this  case,  which  I  wUl 
remind  you  of. 

Q.  from  New  London  to  Burlington,  was  sent  to  the  Interstate 

Commerce  Commission,  and  returned  because  it  was  not  made  open 
to  other  shippers  ? — A.  The  12-cent  New  London  rate  ? 

Q.  Yes. — A.  I  never  heard  of  that  before,  until  just  now. 

Mr.  Rosenthal.  I  call  your  attention  to  the  rate  given  to  the 
United  Pipe  Lines  from  Freemansburg  to  Constable  Hook,  which  was 
filed  with  the  Interstate  Commerce  Commission,  and  it  was  put  in 
simply  for  one  shipper,  namely,  the  United  Pipe  Lines,  and  could 
not  have  been  put  in  for  anybody  else. 
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Q.  Is  there  a  word  on  this  tariff  that  Mr.  Rosenthal  refers 

10198  to,  118,  that  it  was  made  for  one  shipper  alone?     [Handing 
exhibit  to  witness.] 

Mr.  EosENTHAL.  Isn't  there  a  phrase  on  there  "•  to  be  used  in  con- 
nection with  pipe  line  ?  " 

Witness.  There  is.  It  reads :  "  Proportional  tariff  on  refined  and 
crude  petroleum,  when  loaded  from  pipe  line." 

Q.  Exactly.  Now,  if  there  was  only  one  pipe  line,  it  was  only  on 
account  of  one  shipper  ? 

Mr.  Rosenthal.  Was  there  only  one  pipe  line  there  of  the  United  ? 

Witness.  I  do  not  know. 

Q.  But  this  tariff  is  oyer  a  railroad,  and  is  confined  to  the  Stand- 
ard Oil  shipments,  isn't  it  ? — A.  What  is  the  difference  whether  it  is 
by  direct  language  or  by  implication  ? 

Q.  Well,  there  are  other  shippers  that  might  ship  over  that,  if  it 
was  open  to  other  people  from  Burlington,  are  there  not  ? — A.  I  don't 
know  but  what  other  shippers  got  the  rate. 

Q.  There  is  no  evidence  that  they  ever  got  it,  or  anybody  else. — A. 
There  is  no  evidence  that  they  did  not. 

Q.  Oh,  yes ;  there  is. — A.  I  beg  your  pardon,  not  a  bit. 

Q.  Did  you  make  an  arrangement  similar  to  that  for  shipments  of 
oil  from  Olean  previous  to  that  time? — A.  I  did  not  make  that  ar- 
rangement. 

Q.  Who  did  make  it? — A.  I  am  talking  now  about  the  one.  Bethel 
and  Montpelier. 

Q.  Yes. — A.  I  said  that  was  made  by  some  clerk — that  corre- 
spondence was  conducted  by  some  clerk  in  my  office. 

10199  Q.  Did  you  make  a  previous  arrangement  for  shipments 
from  Olean,  so  that  instead  of  going  to  Burlington  and  out 

on  3rd-class  rate  they  should  go  out  on  tariffs  similar  to  these,  and 
without  going  at  all  to  Burlington  ? — A.  I  do  not  recall  anything  of 
that  kind.     Something  of  that  kind  may  have  been  done. 

Q.  To  Essex  Junction,  Enosburg  Falls,  and  various  other  places  ? — 
A.  It  may  have  been  done.     I  do  not  recall  it  personally. 

Q.  You  do  not  recall  it? — A.  That  was  how  many  years  ago? 
Will  you  give  me  the  date  of  that  data  that  you  have  there? 

Q.  November,  1902. — A.  It  is  a  long  way  back. 

Q.  Now,  I  notice,  referring  to  Exhibit  129,  that  you  make  a  rate 
from  Toledo  to  Hartford  of  2T  cents  a  hundred  on  oil,  and  you  give 
as  your  authority  for  that  rate  the  C,  H.  &  D.  tariff  I.  C.  C.  No.  1188, 
dated  February  2,  1904.  I  show  you  that  tariff  and  ask  you  to  point 
out  any  such  rate  on  the  tariff  or  authorized  by  it. 

Mr.  Rosenthal.  Mr.  Lown  says  it  has  got  to  be  used  in  connection 
with  the  billing-book,  Mr.  Felton. 

Witness.  Yes;  I  had  not  got  to  that  yet.  I  wanted  to  see  what 
the  rate  was. 

Mr.  Rosenthal.  Why  can't  he  look  that  up  over  adjournment^ 
Mr.  Kellogg,  and  point  it  out  to  you  in  the  morning? 

Mr.  Kellogg.  Well,  let  us  see  if  he  can  point  it  out  now. 

Mr.  DuKAND.  There  is  not  any  such  rate. 
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Mr.  Rosenthal.  Well,  I  think  I  would  prefer  the  statement  of  Mr. 
Felton  and  Mr.  Lown  on  that  to  yours,  Mr.  Durand. 

Mr.  Kellogg.  Let  him  point  it  out,  if  there  is  any  such  rate. 

10200  Witness.  I  will  have  to  ask  for  time  to  look  at  the  date  on 
which  I 

Q.  Just  look  at  the  tariff  (it  is  just  before  you)  and  point  out  a 
27-cent  rate  to  Hartford  on  that  tariff  anywhere. 

(Witness  examines  documents  with  Mr.  Lown.) 

A.  There  are  some  conflicting  clauses  in  the  back  of  that  tariff, 
and  I  would  like  to  have  time  to  get  the  data  on  which  that  rate  was 
made.     I  have  not  got  my  file  with  me. 

Q.  How  would  you  reach  Hartford — by  what  railroads? — A.  I 
can  not  answer  any  detailed  question  as  to  the  making  up  of  that. 

Q.  The  New  York,  New  Haven  &  Hartford  reaches  there,  doesn't 
it,  and  the  Central  of  New  England? — A.  Yes;  but  that  tariff  re- 
fers  

Q.  Are  there  any  other  railroads  that  reach  Hartford  except  the 
Central  of  New  England  and  the  New  York,  New  Haven  &  Hartford 
road? — A.  No;  I  understand  not. 

Q.  Very  well.  Now,  the  New  Haven  &  Hartford  is  not  a  party  to 
that  tariff,  is  it,  in  any  way  or  shape? — A.  Just  a  minute,  if  you 
please,  Mr.  Kellogg. 

(Witness,  Mr.  Lown,  and  Mr.  Martyn  examine  documents  to- 
gether.) 

Witness.  The  indications  are  with  respect  to  that  one  particular 
point  on  that  exhibit,  that  we  have  been  in  error  in  the  rate  that  we 
quoted. 

Q.  Yes.  As  a  matter  of  fact,  the  New  Haven  road  is  not  a  party, 
and  the  Central  of  New  England  road  excludes  Hartford 

10201  from  the  points  taking  Boston  rates,  does  it  not?— A.  I  will 
investigate  further  during  the  recess,  but  the  indications  are 

that  we  are  in  error  in  the  rate  that  we  quoted  to  that  particular 
point  on  that  subject. 

Mr.  Kellogg.  All  right.     That  is  all  to-night,  then. 

(An  adjournment  was  here  taken  until  the  morning  of  Tuesday, 
October  13,  1908,  at  10.30  o'clock.) 

10202  Room  677,  Federal  Building,  Chicago,  III., 

Tuesday,  October  13,  1908—10.30  a.  m. 

The  hearing  was  resumed  before  the  special  examiner,  Hon.  Frank- 
lin Ferriss,  at  the  above  time  and  place. 

Present :  On  behalf  of  the  petitioner,  Mr.  Frank  B.  Kellogg,  Mr. 
Charles  B.  Morrison ;  on  behalf  of  the  defendants,  Mr.  Moritz  Rosen- 
thal, Mr.  John  S.  Miller,  Mr.  Chauncey  W.  Martyn. 

Henry  E.  Felton  recalled  and  his  cross-examination  resumed,  as 
follows : 

By  Mr.  Kellogg: 
Q.  At  the  time  we  adjourned  last  night  we  had  under  considera- 
tion the  rate  by  the  Cincinnati,  Hamilton  &  Dayton  to  Hartford, 
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shown  in  defendants'  Exhibit  129.  You  stated  that  you  thought 
that  was  an  error.     Have  you  investigated  further  ?— A.  Yes,  sir. 

Q.  What  is  your  opinion  now?— A.  I  find  that  that  rate  is  an 
error.  In  that  connection  I  want  to  call  your  attention  to  Cleveland, 
as  to  Hartford.     We  have  got  a  wrong  tariff  reference. 

Q.  I  will  come  to  that.  Now,  New  Britain  and  Willimantic,  on 
Exhibit  129,  showing  rates  from  Toledo,  were  based  upon  the  same 
tariff  through  Hartford,  were  they  not?— A.  Willimantic,  which  I 
seem  to  notice  first — the  same  rate  could  be  made  through  Campbell 
Hall. 

Q.  Yes;  but  you  have  based  it  there  on  this  same  tariff 

10203  through  Hartford,  haven't  you?— A.  The  Government  ex- 
hibit is  right  on  New  Britain  and  Willimantic. 

Q.  And  yours  is  wrong?— A.  With  respect  to  those  two  places; 
yes,  sir. 

Q.  So  that  includes  the  three  places,  Hartford,  Willimantic,  and 
New  Britain,  on  Exhibit  129  ?— A.  Yes,  sir. 

Q.  Now,  in  the  Cleveland  rate  to  Hartford  you  have  cited,  as 
authority  for  the  rate  of  24  cents,  the  New  York,  Chicago  &  St.  Louis 
Eailroad  tariff,  I.  C.  C.  No.  1452,  have  you  not,  and  the  White 
Line  eastbound  billing  book  No.  33? — A.  You  are  speaking  now  of 
Hartford? 

Q.  Of  Hartford ;  yes.— A.  I  should  have  cited  B.  &  O.  tariff  I.  C.  C. 
No.  4538,  which  makes  the  same  rate  that  I  have  named,  24  cents. 

Q.  And  what  billing  book  ? — A.  The  B.  &  O.  tariff  gives  reference 
to  an  Erie  Despatch  billing  book.  The  rate  in  my  exhibit  is  correct; 
the  tariff  reference  is  wrong. 

Q.  Then,  you  should  have  cited  the  B.  &  O.  tariff;  what  is  the 
number  of  it?— A.  I.  C.  C.  4538. 

Q.  And  the  Erie  Despatch  billing  book. — A.  The  B.  &  O.  tariff 
refers  to  the  Erie  Despatch  billing  book. 

Q.  And  you  say  that  by  that  B.  &  O.  tariff  and  the  Erie  Despatch 
billing  book  it  makes  a  rate  of  24  cents  from  Cleveland  to  Hart- 
ford ? — A.  That  is  the  way  they  read,  as  I  interpret  them. 

Q.  But  the  24-cent  rate  could  not  be  made  by  the  tariff  referred  to 
in    Exhibit    129? — A.  The    rate    in    the    exhibit    is    right; 

10204  the  tariff  reference  is  wrong.     Mr.  Lown  calls  my  attention 
to  the  fact  that  the  tariff  which  we  quoted  in  error  from 

Cleveland  to  Hartford  contained  a  wrong  reference  in  another  re- 
spect, namely,  that  the  date  of  the  tariff  which  we  originally  quoted 
did  not  correspond  to  your  date,  but  that  the  second  tariff  did. 

Q.  Now,  I  call  your  attention  to  your  Exhibit  142.  How  did  you 
arrive  at  the  mileages  stated  between  Toledo  and  the  various  places, 
and  Lima  and  the  various  places?  Did  you  take  the  short-line 
mileage? — A.  As  I  recall,  my  testimony  in  connection  with  this  ex- 
hibit was  that  I  had  instructed  it  to  be  prepared  on  the  basis  of  the 
short-line  mileage. 

Q.  Now,  that  is  the  basis  the  Government  used  in  its  exhibit,  is  it 
not? — A.  I  don't  know. 
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Q.  That  is  as  you  understand  those  same  exhibits  ?  You  are  com- 
paring with  the  Government's  short-line  mileage? — A.  I  could  not 
answer  those  questions  without  looking  up  my  data  bearing  on  this 
exhibit. 

Q.  Now,  you  take  the  case  of  Cleveland  to  Eichmond,  Indiana,  on 
Exhibit  142.  Tell  me  how  you  arrive  at  the  distance  there?— A.  I 
can  not  answer  that  question  until  I  consult  the  envelope  (I  have  it 
here)  on  which  that  exhibit  was  prepared. 

Q.  Have  you  it? — A.  I  have  not  in  the  court  room.  If  you  will 
give  me  a  memorandum — if  you  will  say  where  you  find  errors,  I 
will 

Q.  Isn't  it  a  fact  that  the  distance  from  Cleveland  to  Richmond, 

Indiana,  is  230  miles  by  the  short  line,  and  that  your  exhibit  shows  it 

283  miles? — A.  My  exhibit  shows  283,  but  I  can  not  answer 

10205  the  other  part  of  your  question  without  working  it  up. 

Q.  What  did  you  use  to  arrive  at  that  mileage  ? — A.  I  have 
already  informed  you  that  I  did  not  personally  prepare  a  number  of 
these  exhibits,  following  out  the  line  of  procedure  that  Mr.  Durand 
testified  to  in  Washington. 

Q.  Who  did  prepare  it  ? — A.  I  could  not  tell  you  who  helped  on 
that.  Mr.  Lown  may  have  worked  on  it.  It  may  have  been  some- 
body else. 

Q.  Call  Mr.  Lown,  then,  and  ask  him. — A.  I  can  not  answer  your 
question  in  detail. 

Q.  Ask  him  where  he  got  it  and  let  us  find  out. 

Witness  (to  Mr.  Lown).  Did  you  make  this  exhibit,  or  was  that 
made  by  Joe?     He  says  the  distance 

Mr.  LowN.  No ;  I  did  not  work  on  that. 

Witness.  He  says  the  distance  from  Cleveland  to  Richmond  is  230 
miles. 

Mr.  Lown.  I  did  not  work  on  that  mileage  at  all. 

Q.  Just  look  at  the  official  guide  and  see  what  the  distance  is 
(handing  witness  Official  Railway  Guide).  Take  the  Big  Four.— 
A.  I  will  work  it  out  if  you  will  just  let  me  have  two  or  three  min- 
utes. If  this  is  wrong  I  will  tell  you,  Mr.  Kellogg.  Let  me  work  it 
out  in  my  own  way. 

Mr.  Rosenthal.  Have  you  the  official  mileage,  such  as  you  have  on 
the  Lake  Shore? 

Witness.  This  exhibit  was  prepared  under  my  instructions  to  work 

it  up  on  short-line  mileages.     Now,  there  is  a  whole  lot  of  different 

ways  to  get  from  Cleveland  and  Lima  and  Toledo  to  most  of 

10206  these  towns.     If  Mr.  Kellogg  will  tell  me  the  towns  to  which 
he  says  this  mileage  is  wrong,  during  the  noon  recess  I  will 

check  them  up,  and  tell  you  this  afternoon  whether  they  are  correct 
or  not. 

Q.  The  first  one  I  should  like  to  have  you  look  at  is  that  from 
Cleveland  to  Richmond,  Indiana. — A.  I  will  do  that.  All  right,  sir; 
I  will  put  that  down. 
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Q.  Now,  I  will  call  your  attention  to  the  others.- — ^A.  If  our  state- 
ment is  incorrect,  of  course  I  will  promptly  say  so. 

Q.  From  Toledo  to  Terre  Haute. — A.  Cleveland  to  Eichmond- 


Q.  I  will  give  them  to  you  in  order  here.  You  need  not  write  them 
down.  I  will  give  you  a  slip  all  made  out,  with  the  mileages  on  it. — 
A.  All  right. 

Q.  Let  me  state  the  towns  so  we  will  have  them  in  the  record; 
Toledo  to  Terre  Haute;  Toledo  to  Vincennes;  Toledo  to  Crawfords- 
ville,  Indiana ;  Toledo  to  Effingham,  Illinois ;  Toledo  to  Muncie, 
Indiana;  Toledo  to  Pana,  Illinois;  Toledo  to  Jacksonville,  Illinois; 
Toledo  to  Decatur,  Illinois ;  Toledo  to  Mattoon,  Illinois ;  Toledo  to  St. 
Joseph,  Michigan;  Toledo  to  Brownstown,  Indiana;  Cleveland  to 
Marion,  Indiana;  Cleveland  to  Richmond,  Indiana;  Lima  to  La 
Fayette,  Indiana.  Now,  this  statement  which  I  give  you  shows  the 
routes  by  which  the  mileage  was  figured  and  the  distance,  and  I  ask 
you  to  look  those  up  and  see  if  there  is  an  error. — A.  Yes,  sir.  Now, 
Mr.  Martyn,  in  working  on  this  I  would  like  the  Government  ex- 
hibit for  which  our  Exhibit  142  is  the  counterpart,  so  that  we  can 
check  it  all  together.  I  am  under  the  impression  that  some  of  the 
mileages  from  Toledo  to  the  points  named  in  my  exhibit  were  just 
taken  bodily   from  the  Government  exhibit. 

10207  Q.  I  simply  give  you  that  as  a  memorandum  to  look  over. — 
A.  In  fact,  it  may  be  shown  that  we  did  not  investigate  the 

mileages  from  Toledo,  but  took  your  distances,  which  I  think  we  did. 

Mr.  ScHiNDLEE.  Not  in  those  instances  you  did  not. 

Witness.  I  would  like  to  see.     I  will  work  that  up  at  noon. 

Q.  I  will  give  you  another  one,  and  you  can  work  that  up  at  the 
same  time. — A.  Yes,  sir. 

Q.  Referring  to  defendants'  Exhibit  144 A.  Are  you  going  to 

point  out  errors  now  in  144  from  Toledo  ? 

Q.  Errors  from  Lima,  Ohio.  You  added  the  distance  from  Lima, 
Ohio,  to  various  places. — A.  We   did. 

Q.  Now,  I  am  just  asking  you  to  check  up  those  distances  by  the 
short  line  mileage,  and  I  give  you  a  memorandum  to  check  them  up 
by. — A.  All  right.  We  will  have  that  done.  (To  Mr.  Lown.)  Now, 
you  get  the  Government  exhibit  in  both  cases. 

Q.  Did  you  look  up  last  night  to  find  out  the  date  when  you  became 
connected  with  the  Standard  of  Indiana  and  when  you  commenced 
to  draw  salary  from  that  company?— A.  No,  sir.  I  thought  my 
earlier  answer  to  you  covered  that ;  that  during  the  time  I  was  on  the 
witness  stand  you  could  hardly  expect  me  to  do  things  nights.  Di- 
rectly I  get  through  I  will  look  up  that  information. 

Q.  The  company's  office  is  here  in  Chicago,  isn't  it? — A.  Yes;  but 
by  the  time  I  get  over  there  the  people  are  away. 

Q.  Now,  Mr.  Felton,  I  notice  by  the  exhibit  which  you  just  had— 
129,  in  Exhibit  131— the  rate  from  Cleveland  to  various  points 

10208  on  the  Boston  &  Maine  Railroad,  and  Exhibit  127,  the  rate 
from  Cleveland  to  various  points  on  the  Maine  Central  Rail- 
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road,  you  make  rates  of  24  cents  a  hundred,  citing  as  your  authority 
the  B.  &  O.  Tariff  I.  C.  C  No.  4538  and  the  Erie  Despatch  Guide 
Book,  do  you  not?— A.  There  is  no  reference,  in  either  of  the  three 
exhibits  I  have  before  me,  to  the  Erie  Despatch  Guide  Book. 

Q.  Well,  but  you  use  the  Erie  Despatch  in  connection  with  the 
Baltimore  &  Ohio  Eailroad  to  make  those  rates,  do  you?  You  testi- 
fied to  that,  didn't  you? — A.  In  some  cases,  where  necessary  to  use 
the  Erie  Despatch  in  connection  with  the  B.  &  O.  4538,  we  have 
done  so. 

Q.  Take  defendants'  Exhibit  131,  you  use  the  Baltimore  &  Ohio 
tariff  with  what  despatch  book  to  make  rates  to  the  Boston  &  Maine 
Eailroad  points?— A.  I  will  have  to  ask  you  to  specify  the  points. 

Q.  All  of  them  named  in  that  exhibit ;  every  one  of  them. 

Mr.  Maktyn.  You  mean  all  the  points  where  he  used  the  B.  &  0.? 

Q.  Every  point  where  you  used  the  B.  &  O.  tariff.  Please  desig- 
nate how  you  reached  the  points  named  in  defendants'  Exhibit  131.— 
A.  In  connection  with  the  Erie  Despatch  Handbook  named  on  the 
second  page  of  the  tariff. 

Q.  Very  well.  Now,  please  describe  the  process  by  which  you  make 
the  rate,  referring  both  to  the  tariff  and  the  despatch  book,  and 
naming  the  rate.  Take  any  one  town  and  then  state  whether  the 
same  process  applies  to  the  other  towns.  Conmience  with  the  tariff 
and  show  just  how  it  applies  to  those  places. — A.  I  will  take  the 

first  town  on  the  exhibit. 
10209        Q.  All  right,  sir. — A.  Arlington,  Massachusetts. 

Q.  One  moment.  I  have  a  memorandum  here.  Will  you 
take  Eockland,  Maine? — A.  Rockland,  Maine,  is  not  shown  on  this 
exhibit. 

Q.  Isn't  it? 

Mr.  LowN.  I  guess  it  is  on  one  of  those  others. 

A.  Take  Biddef  ord,  Maine.     That  is  a  test  place  there. 

Q.  All  right,  take  any  town  you  please.  Take  Biddeford,  Maine.— 
A.  I  will  take,  as  I  started  in,  the  first  place  on  the  tariff — Arlington, 
Massachusetts. 

Q.  All  right. — A.  I  have  before  me  B.  &  O.  Railroad  Joint  Freight 
Tariff  applying  on  crude  and  fuel  oil — applying  on  petroleum  oil 
from  a  number  of  points,  including  Cleveland,  Ohio,  to  points  named 
within.  I  find  on  the  second  page  of  that  tariff,  under  the  head  of 
"  Concurring  lines,"  "  Erie  Despatch."  I  want  to  make  a  rate  to 
Arlington,  Massachusetts.  So  I  look  at  Erie  Despatch  book  until  I 
come  to  Arlington.  I  find  on  page  80  of  that  book  Arlington,  Massa- 
chusetts, as  being  located  on  the  Boston  &  Maine  Railroad,  with  in- 
structions to  waybill  to  Arlington  at  the  Boston  rates.  The  reference 
number  opposite  Arlington  is  No.  1.  By  turning  to  No.  1  I  find  that 
it  says  "  Deduct  1  cent  per  100  pounds  from  through  rate  before  pro- 
rating, and  allow  the  same  to  terminal  road  by  adding  to  proportion 
in  divisions  or  by  allowing  it  as  an  arbitrary  beyond  the  billing  point, 
as  the  case  may  be."     I  then  turn  back  to  the  B.  &  O.  tariff  and  I 
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find  that  the  all-rail  rate  from  Cleveland  to  Boston  is  24  cents.  I 
find  a  triangular-shaped  reference  mark  at  Boston,  and  by 
10210  hunting  through  the  tariff  to  find  what  that  means  I  find  it 
simply  relates  to  matters  of  delivery  at  Boston.  I  then  say 
that  the  B.  &  O.  tariff,  in  connection  with  the  Erie  eastbound  billing 
instructions,  applies  the  Boston  rate  of  24  cents  to  Arlington,  Massa- 
chusetts. 

Q.  Now,  the  B.  &  O.  tariff  itself  makes  no  rate  to  Arlington,  Mas- 
sachusetts.— A.  Except  by  referring  to  the  concurring  lines  on  the 
second  page. 

Q.  Now,  the  Erie  Despatch  is  an  east-bound  billing  instructions, 
isn't  it,  of  the  Erie  Railroad,  and  on  the  front  page  contains  the  fol- 
lowing: "East-bound  Billing  Instructions  No.  15,  via  Erie  Railroad 
Company  and  connections.     Is  that  correct? — A.  That  is  right. 

Q.  Now,  what  is  the  Erie  Despatch? — A.  It  is  a  so-called  fast 
freight  line,  operating  over  various  railroads. 

Q.  ^^'hat  do  you  mean  by  "  operating  over  various  railroads?  " 

Mr.  Rosenthal.  That  is  a  pretty  plain  statement,  isn't  it? 

A.  ^Vhy,  what  I  mean  by  operating  over  railroads  is  that  various 
railroads  at  times  get  together  and  agree  to  handle  business;  and  then 
for  the  purpose  of  solicitation  they  use  some  designating  term  for 
their  different  routes,  and  I  find  that  the  Baltimore  and  Ohio  Rail- 
road was  a  part  of  the  Erie  Despatch,  as  shown  on  page  2.  It  says, 
"  Erie  Despatch,  operating  over  the  following  railroads  and  their 
connections ;  "  and  under  that  heading  I  find  Baltimore  &  Ohio. 

Q.  Now,  the  Erie  is  a  road  leading  out  of  Cleveland,  isn't  it? — A. 
The  Erie  runs  through  Cleveland. 

Q.  It  has  a  line  from  Cleveland  east  to  New  York  Harbor? — A. 
It  has. 
10211  Q.  It  could  take  oil  over  its  own  line  from  Cleveland  to 
Arlington,  Massachusetts ;  over  its  line  to  New  York  Harbor, 
and  then  over  the  New  Haven  &  Hartford  road  to  Arlington,  or  by 
other  routes,  couldn't  it? — A.  It  could  take  business  from  Cleveland 
to  Arlington,  Massachusetts. 

Q,.  And  the  Baltimore  &  Ohio  also  have  a  despatch  of  their  own, 
haven't  they  ? — A.  That  is  not  before  us  now.  We  are  talking  about 
the  Erie  Despatch. 

Q.  I  ask  you  if  they  do  have  a  despatch  of  their  own. — A.  I  im- 
agine that  the  Baltimore  &  Ohio  are  parties  to  two  or  three  despatch 
lines. 

Q.  Now,  they  have  one  of  their  own,  haven't  they,  that  they  pub- 
lish the  same  as  the  Erie  ? 

Mr.  Rosenthal.  That  assumes  that  the  Erie  publishes  it  own. 

Q.  It  does. — A.  Wait  a  minute.  I  have  not  seen  a  Baltimore  & 
Ohio  Despatch  fast  freight  line  book  for  a  long  time. 

Q.  You  know  there  is  one,  don't  you?— A.  I  do  not  deny  that 

there  is. 

Q.  You  know  that  there  is  one,  don't  you?— A.  Oh,  Mr.  Kellogg, 
I  am  not  going  to  say  "  Yes  "  to  please  you  when  I  have  not  seen  the 
B.  &  O.  book  for  five  years. 


1892  FELTON. 

Q.  Well,  five  years  ago  there  was  one,  wasn't  there? — A.  I  don't 
know  that  there  was.  I  have  seen,  sometime  in  my  career,  B.  &  0. 
fast  freight  line  books,  and  I  have  admitted  that  there  are  some. 
Now,  do  not  ask  me  questions  and  expect  that  just  to  please  you  I  am 
going  to  talk  about  things  that  I  do  not  know  of  personally. 

Q.  Each  of  the  big  railroad  systems  in  the  East  publishes 

10212  a  Billing  Instructions  or  Fast  Freight  Line  book,  something 
like  the  Erie's,  doesn't  it  ? — A.  Yes ;  and  many  of  them  par- 
ticipate in  each  others,  just  as  the  B.  &  O.  participates  in  the  Erie 
Despatch,  as  shown  in  that  book.  The  B.  &  O.  road  is  shown  right 
in  there  as  a  party  to  that  book. 

Q.  Now,  the  Erie  Despatch  book  is  a  despatch  book  published  by 
the  Erie  Railroad,  isn't  it  ? — A.  Published  by  the  Erie  Railroad  and 
referred  to  by  the  B.  &  O. 

Q.  Now  I  show  you  the  Erie  Railroad  tariff,  the  joint  freight 
tariff  of  the  Erie  Railroad  with  the  Boston  &  Maine  Railroad,  the 
Central  Railroad  of  New  Jersey,  the  Delaware  &  Hudson  Railroad, 
the  Elmira,  Cortlandt  &  Northern  Railroad,  the  Fitchburg  Railroad, 
Fall  Brook  Railway,  Lehigh  Valley  Railway,  and  Philadelphia  & 
Reading  Railway,  being  I.  C.  C.  No.  A-114,  on  refined  and  lubricat- 
ing oil,  crude  oil  or  petroleum,  and  so  forth,  in  carloads,  from  various 
places  including  Cleveland,  Ohio,  to  points  on  the  Boston  &  Maine 
Railroad — and  ask  you  if  it  does  not  contain  the  following  instruc- 
tion on  page  2,  under  rules  and  conditions :  "  For  points  off  the  Erie 
Railroad  taking  Rochester,  Homellsville,  Elmira,  Boston,  Phila- 
delphia, Baltimore,  and  Albany  rates,  see  current  Erie  Despatch 
East-bound  Billing  Instruction  except  to  points  on  Boston  &  Maine 
Railroad  not  shown  on  page  6,  and  points  on  New  York,  New  Haven 
&  Hartford  Railroad,  New  England  Railroad,  and  Philadelphia  & 
Reading  and  New  England  railroads,  to  which  points  Boston  rates 
will  not  apply."     Is  that  true? — A.  That  is  correct. 

Q.  So  that  the  Erie  Railway  tariff  leading  out  of  Cleve- 

10213  land  to  the  same  points  on  the  Boston  &  Maine  Railroad  con- 
tains an  instruction 


Mr.  Rosenthal.  Wait  a  minute.    The  Erie  tariff  of  1896 

Q.  Wait  until  I  finish  my  question. 

Mr.  Rosenthal.  The  Erie  tariff  in  effect  March  12,  1896. 

Q.  Wait  a  minue.  So  that  the  Erie  tariff  issued  in  connection  with 
the  Erie  Despatch  book  shows  that  the  Boston  rates  will  not  apply 
on  oil  to  points  on  the  Boston  &  Maine  Railroad  out  of  Cleveland, 
does  it  not? — A.  Yes;  but  that  does  not  affect  the  B.  &  O.  tariff. 

Q.  Very  well.  That  is  true,  is  it,  nevertheless? — A.  I  have  not 
compared  the  dates,  but  I  know  there  was  an  Erie  tariff. 

Q.  This  is  the  tariff  you  have  cited  in  your  exhibits,  isn't  it?— A, 
Yes;  we  have  used  this  tariff. 

Q.  And  it  is  in  effect  now,  isn't  it? — A.  Yes.  That  did  not  affect 
the  B.  &  O.  rate  out,  and  I  will  tell  you  why  it  didn't.  Somewhere 
along  in  this  testimony  the  Boston  &  Maine  road  has  gone  on  record 
as  stating  that  it  never  declined  to  prorate  on  petroleum  oil. 
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Q.  I  ask  you  if 

Mr.  EosENTHAL.  Let  him  finish  his  answer.  You  go  ahead  and 
finish. 

A.  Somewhere  (I  don't  know  where,  but  I  can  find  it)  during  Mr. 

Durand's  investigation  under  Mr.  Garfield  he  was  told  by  the  Boston 

&  Maine  officials  that  they  had  never  declined  to  prorate  on  petroleum 

oil,  and  there  never  has  been  a  bit  of  evidence  introduced  in  this  case 

to  show  that  they  did  decline.     Now,  if  the  Erie  Railroad 

10214  publishes  in  its  tariff  a  declaration  to  the  Cleveland  shippers 
that  the  rates  named  in  their  oil  tariff  taking  Boston  rates 

do  not  apply  to  the  Boston  &  Maine  road,  that  in  no  way  affects  the 
rates  made  out  of  that  town  by  the  B.  &  O.  road,  although  they 
happened  to  refer  to  an  Erie  Despatch  handbook  to  get  the  list  of 
stations.    Those  two  things  stand  just  as  separate  as  day  and  night. 

Q.  Now,  are  you  through  on  that?  Did  not  Mr.  Tuttle  state  to  the 
Bureau  of  Corporations  that  the  Boston  &  Maine  road  had  never  pro- 
rated on  oil  except  to  certain  limited  stations? — A.  I  don't  know  as 
to  that.    I  know  that  somewhere  along 

Q.  Where  did  you  get  your  information? — A.  Somewhere.  I  will 
dig  it  out  and  show  it  to  you. 

Q.  All  right.    You  had  better  do  it. — A.  Yes,  sir. 

Q.  Now,  don't  you  know  that  the  Interstate  Commerce  Commission 
decided  in  1906  that  the  New  Haven  &  Hartford  and  Boston  &  Maine 
roads,  and  all  those  roads  except  the  Fitchburg  division  of  the  Bos- 
ton &  Maine  and  the  Boston  &  Albany  refused  to  prorate  on  oil  ? 

Mr.  Rosenthal.  Wait  just  a  minute. 

Witness.  No;  they  took  up  the  point  that  there  was  no  through 
rate 

Q.  I  ask  you  if  in  a  case  brought  before  the  Interstate  Commerce 
Commission  by  Fred  G.  Clarke  &  Company  against  the  Boston  & 
Maine  Railroad  and  the  New  York,  New  Haven  &  Hartford  Railroad, 
and  by  the  Waver ly  Oil  Works  against  the  same  companies,  among 
others,  if  the  Interstate  Commerce  Commission,  after  investigating 
all  the  facts^  did  not  decide  that  those  roads  had  refused  to  prorate 
on  oil  to  New  England  points  ? 

10215  Mr.  Rosenthal.  Where  do  you  get  the  authority  for  the 
statement  that  the  Interstate  Commerce  Commission  investi- 
gated all  the  facts  ? 

Q.  They  state  them  in  their  decision.  Is  that  true,  and  that  that 
decision  was  made  February  14,  1906  ? — A.  You  put  in  my  hands  a 
pamphlet  of  25  or  30  pages,  in  which  is  a  brief,  winding  up  with  an 
order;  but,  of  course,  I  could  not  answer  you  unless  I  saw  all  the 
testimony  on  which  this  decision  was  based. 

Q.  You  remember  the  case  very  well,  don't  you  ? 

Mr.  Rosenthal.  Is  not  that  an  exhibit  in  this  case?  Didn't  you 
gentlemen  undertake  to  put  that  in  as  an  exhibit  in  this  case  ? 

Mr.  Kellogg.  It  is  in  already  as  an  exhibit  in  this  case. 

Mr.  Rosenthal.  That  is,  it  was  sort  of  thrown  in. 
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Mr.  Kellogg.  No,  sir;  it  has  been  introduced  as  an  exhibit  in  this 
case. 

Q.  You  were  familiar  with  the  case,  were  you  ? — A.  No,  sir ;  I  did 
not  follow  it  at  all. 

Q.  You  knew  there  was  such  a  case? — A.  I  read  about  it  in  the 
newspapers,  I  think. 

Q.  Do  you  think  Fred  G.  Clark  &  Company,  of  Cleveland,  Ohio, 
and  the  Waverly  Oil  Works  would  have  prosecuted  a  case  against 
those  companies  before  the  Interstate  Commerce  Commission,  and 
that  those  companies  would  have  appeared  and  answered  and  admit- 
ted that  they  did  not  prorate,  and  had  all  that  hearing,  and  never  dis- 
cover the  rates  which  you  mention  ? 

Mr.  Rosenthal.  I  object  to  that.  You  are  not  obliged  to  make 
any  random  guesses,  Mr.  Felton. 

10216  Witness.  Have  you  got  anything  before  you  showing  that 
Boston  &  Maine  had  an  official  who  responded  to  that  inquiry 

and  testified? 

Q.  We  show  that  the  Boston  &  Maine  appeared  and  answered  by 
Mr.  E.  J.  Rich  and  was  heard  in  this  case. — A.  Very  well.  I  will 
have  to  see  what  he  said  before  I  could 

Q.  And  the  New  York,  New  Haven  &  Hartford  by  R.  E.  G.  Buck- 
land? 

Mr.  Rosenthal.  And  that  opinion  undertakes  to  say  what  the 
answer  is,  does  it  ? 

Mr.  Kellogg.  The  opinion  undertakes  to  say  what  the  facts  are 
and  that  they  refused  to  prorate  on  oil. 

Mr.  Rosenthal.  No,  no.  Does  the  opinion  show  the  answer  of 
the  road  and  set  it  out  or  any  of  the  evidence  oifered  by  the  road? 

Mr.  Kellogg.  Yes;  it  shows  the  evidence,  because  they  recite  the 
facts. 

Mr.  Rosenthal.  That  is  the  reason  it  shows  the  evidence  ? 

Witness.  I  did  not  get  through  with  my  answer  to  Mr.  Kellogg's 
general  question,  based  on  the  fact  that  there  was  a  B.  &  O.  tariff  out 
of  Cleveland  and  an  Erie  tariff  that  conflicted. 

Q.  Now,  I  heard  you 

Mr.  Rosenthal.  Wait  a  minute.  The  witness  is  in  the  midst  of 
an  answer.    Let  him  answer.    Go  ahead,  Mr.  Felton. 

Witness.  I  made  one  division  of  my  answer  based  on  what  I 

understood  was  the  position  of  the  B.  &  M.  road.     My  other  division 

of  the  answer  is  that  it  did  not  make  a  particle  of  difference 

10217  whether  the  Boston  &  Maine  Railroad  prorated  on  oil  or  not, 
so  long  as  the  B.  &  O.  Railroad  filed  with  the  Interstate 

Commei'ce  Commission  a  taiiff  referring  to  another  tariff  filed  with 
the  commission  which  jointly  applied  the  Boston  rate  to  those  Bos- 
ton &  Maine  stations.  "What  has  a  shipper  got  to  do  with  things  of 
that  kind  when  the  railroad  puts  in  his  hands  a  tariff  that  names  a 
rate?  Has  he  got  to  go  to  all  the  roads  along  the  line  and  see 
whether  they  have  any  little  peculiar  rules  that  affect  that  when  the 
B.  &  O.  general  freight  agent  says  "  There  are  our  tariffs?"    Is  the 
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commerce  of  the  country  going  to  be  tied  up  by  a  lot  of  little  inter- 
mediate regulations  that  may  exist  when  the  two  books  are  put  in  the 
hands  of  a  shipper?  What  relief  has  a  shipper  got?  Where  does 
he  stand  if  he  can  not  use  a  tariff  filed  with  the  Interstate  Commerce 
Commission  that,  as  clearly  as  those  two  tariffs  did,  makes  rates  to 
points  on  the  Boston  &  Maine  road  ? 

Mr.  EosENTHAL.  That  is  to  say,  if  the  Erie  Railroad 

Mr.  Kellogg.  Now,  you  wait  until  I  get  through  cross-examining 
this  witness. 

Mr.  Rosenthal.  If  the  Erie  undertakes  to  make  the  rate 

Witness.  The  B.  &  O.,  you  mean. 

Mr.  Rosenthal.  If  the  B.  &  O.  undertakes  to  make  a  rate,  there  is 
not  any  minor  regulation  that  the  Boston  &  Maine  can  make  that 
will  in  any  wise  affect  the  rate  made  by  the  B.  &  O. 

Witness.  The  rate  issued  by  the  initial  road,  filed  with  the  Inter- 
state Commerce  Commission,  is  controlling.     You  can  not  deny  that. 

Q.  "\'\Tiat  is  the  initial  road  out  of  Cleveland? — A.  In  this  case 
the  B.  &  O.,  because  it  is  their  tariff. 

10218  Q.  Is  not  the  Erie  also  an  initial  road  out  of  Cleveland? — 
A.  That  does  not  make  any  difference.     That  is  a  B.  &  O. 

tariff. 

Q.  Is  the  Erie  road  an  initial  road  out  of  Cleveland  ? — A.  No  more 
than  the  B.  &  O. 

Q.  Is  it  an  initial  road  out  of  Cleveland? — A.  No,  sir;  no  more 
than  the  Lake  Shore,  the  B.  &  O.,  or  the  Nickel  Plate. 

Q.  Is  the  Erie  road  an  initial  road  out  of  Cleveland? — A.  It  is 
one  of  a  whole  lot  of  initial  roads.  It  does  not  stand  as  an  initial 
road 

Q.  It  is  not  an  initial  road,  connected  with  its  own  Erie  Despatch, 
I  suppose,  is  it? — A.  The  Erie  road  has  no  more  strength  with  that 
fast  freight  line  book  than  the  B.  &  O.  has,  because  the  B.  &  O.  is 
given  here  as  a  part  of  it,  right  on  the  second  page  that  I  quoted. 

Q.  Do  you  say  that  the  B.  &  O.  can  use  the  Erie  Despatch  for 
originating  shipments  out  of  Cleveland,  Ohio?  Now,  answer  that 
question. — A.  Yes,  sir ;  under  those  two  tariffs. 

Q.  All  right.     That  is  all  I  want  of  you  on  that. 

Mr.  Rosenthal.  Now,  he  has  been  answering  that  for  30  minutes. 

Q.  Were  you  once  the  Lake  Shore  general  freight  agent  ? — A.  Yes, 
sir. 

Q.  Did  the  Lake  Shore  &  Michigan  Southern,  when  you  were  its 
general  freight  agent,  have  prorating  arrangements  with  the  Boston 
&  Maine  Railroad  to  these  points?— A.  I  could  not  say;  I  don't 
know. 

Q.  Can  you  say  by  looking  at  the  tariffs?— A.  I  might  and  I  might 

not. 

10219  Q.  Don't  you  know  that  it  did  not  have  one  single  pro- 
rating arrangement  to  any  of  these  places? — A.  No,  sir;  I 

do  not  know  that  it  did  not. 
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Q.  Do  you  know  that  it  did  not  have  in  1905  ?— A.  I  don't  know 
whether  it  did  or  not. 

Q.  Will  you  look  at  the  Lake  Shore  tariff  and  find  out  whether  it 
had  prorating  arrangements  to  these  places  in  1905  from  Cleve- 
land ? — A.  We  are  talking  about  the  B.  &  O. 

Q.  Will  you  answer  my  questions,  sir,  or  will  you  not  ? 

Mr.  EosENTHAL,.  Oh,  he  is  answering  them  to  our  entire  satisfac- 
tion, even  if  he  is  not  to  yours — categorically. 

Witness.  Of  course  you  might  ring  in  all  the  tariffs  of  all  the  roads 
out  of  Cleveland. 

Q.  Will  you  state  whether  in  1905  the  Lake  Shore  Railroad,  lead- 
ing out  of  Cleveland,  had  in  connection  with  any  railroads  prorat- 
ing arrangements  to  any  of  the  towns  mentioned  in  your  exhibits, 
except  Boston? 

Mr.  Rosenthal.  If  you  can  answer  from  any  document  before  you, 
Mr.  Felton. 

Witness.  Oh,  I  am  going  to  answer  his  question,  but  I  was  won- 
dering if  he  was  going  to  follow  it  up  with  all  the  roads  out  of  Cleve- 
land. 

Q.  Don't  wonder  what  I  am  going  to  follow  it  up  with.  You 
just  attend  to  the  question  in  hand. — A.  I  will  answer  them  just  as 
fast  as  you  put  them  in. 

Q.  Take  defendants'  Exhibit  131  that  you  have  been  talking  about, 

on  the  Boston  &  Maine  railroad. — A.  Defendants'  Exhibit  131  has 

got  nothing  to  do  with  the  Lake  Shore  road.     There  is  not 

10220    a  Lake  Shore  tariff  referred  to  on  that  exhibit.     Now,  I  will 

answer  your  question  in  regard  to  these  tariffs. 

Q.  Take  the  towns  named  in  your  Exhibit  131  on  the  Boston  & 
Maine  Railroad  and  tell  me  whether  the  Lake  Shore  Railroad,  in  con- 
nection with  any  railroads,  had  prorating  arrangements  to  any  of 
those  places  in  1905,  or  made  the  rates A.  Now,  you  have  got  it. 

Q.  Or  made  the  rates  named  in  Exhibit  131? — A.  Now,  you  are 
getting  that  question  where  I  can  answer  it  intelligently. 

Q.  Very  well,  answer  it. — A.  When  you  give  me  a  tariff  and  ask 
me  if  a  road  has  prorating  arrangements,  you  ask  a  question  that  the 
tariff  does  not  answer.  When  you  give  me  a  tariff  and  ask  me  if 
that  tariff  names  rates,  then  I  can  answer  your  question. 

Q.  Well,  answer  the  question,  then. — A.  Yes,  sir;  now  I  will  give 
it  to  you.  Why,  this  tariff  which  you  have  handed  me  to  ask  me  a 
whole  lot  of  questions  about  the  Boston  &  Maine  road  does  not  apply 
into  New  England  at  all.  It  is  a  tariff  naming  points  west  of  the 
termini  of  the  trunk  lines  in  the  States  of  Indiana,  Michigan,  and 
Ohio. 

Q.  Perhaps  I  have  handed  you  the  wrong  tariff.  I  will  get  you 
the  right  one.  I  show  you  the  Lake  Shore  &  Michigan  Southern 
Joint  Freight  Tariff,  I.  C.  C.  No.  1353,  effective  November  2,  1903, 
and  ask  you  if  by  that  tariff  a  rate  to  Arlington,  Massachusetts,  was 
made  of  24  cents,  as  you  claim  was  made,  by  the  B.  &  O.  ? — A.  This 
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tariff,  which  I  have  not  in  any  way  relied  upon  to  make  my  rate  out 
of  Cleveland,  does  not  apply  the  Boston  rate  to  Arlington. 

Q.  What  is  the  rate  to  Arlington  ? — A.  It  provides  by  ref- 

10221  erence  7  to  add  3J  cents  per  100  pounds  to  the  Boston  rate. 

Q.  Which  would  make  it  how  much?  27^  cents,  wouldn't 
it? — A.  27^  cents;  yes,  sir. 

Q.  Now,  isn't  it  true  that  as  to  all  the  points  on  your  exhibit  131 
the  Lake  Shore  tariff  does  not  make  any  such  rates  as  you  claim  the 
Baltimore  &  Ohio  makes  to  any  of  the  towns  on  that  exhibit? — A.  I 
have  not  checked  it  up  to  find  out. 

Q.  Check  it  up  and  see. — A.  Do  you  want  me  to  take  the  time  now  ? 

Q.  Yes,  sir. — A.  I  will  do  it  with  pleasure. 

Q.  All  right. 

Mr.  KosENTHAL.  How  long  will  that  take  you,  Mr.  Felton  ? 

Witness.  Oh,  ten  minutes,  maybe. 

Mr.  EosENTHAL.  Why  not  let  Mr.  Lown  check  it  up  and  you  go 
ahead  and  testify? 

Witness.  If  you  are  willing,  Mr.  Kellogg,  I  will  have  my  assistant 
check  the  rates,  and  I  will  abide  by  his  decision. 

Q.  I  will  ask  you  as  to  one  or  two  towns  on  the  other  division,  and 
then  you  can  check  them  all  up. — A.  Yes. 

Q.  Now,  take  Rockland  on  your  Exhibit  127.  You  show  the  B.  & 
O.  rate  to  Eockland  out  of  Cleveland  in  connection  with  eastern  lines 
to  be  24  cents,  do  you  not  ? — A.  Yes,  sir. 

Q.  "What  is  it  to  Rockland  by  the  Lake  Shore  tariff  ? 

Mr.  Rosenthal.  You  understand  there  is  no  claim  made  by  us  on 
this  record  that  the  Lake  Shore  tariff  makes  the  same  rate  as  the 
B.  &0. 

Mr.  Kellogg.  I  understand  that. 

Mr.  Rosenthal.  We  have  never  made  that  contention. 

10222  Q,.  What  is  the  rate  to  Rockland? — A.  One  moment,  and 
I  will  tell  you,  sir.     [Witness  examines  the  tariff  with  Mr. 

Lown.]  The  rate  shown  in  the  Lake  Shore  tariff,  on  which  I  placed 
no  reliance  in  making  my  exhibit,  shows  a  rate  from  Cleveland  to 
Eockland  of  44  cents  per  100  pounds. 

Q.  Now,  the  arbitrary  over  the  Boston  rate — or,  in  other  words,  the 
local  rate  from  Boston  to  Rockland — was  20  cents,  was  it? — A.  No, 
sir. 

Q.  What  was  it  ? — A.  There  is  a  notation  in  there  that  the  way  to 
make  the  rate  to  Rockland  is  to  allow  10  cents  from  Boston  to  Port- 
land, Maine,  and  then  10  cents  from  Portland,  Maine,  to  Rockland. 

Q.  Then  the  local  rates A.  No ;  the  local  rate,  you  said; 

Q.  The  two  local  rates  from  Boston  to  Rockland  amount  to  20 
cents  a  hundred  ? — A.  Yes,  sir ;  the  local  rates,  20  cents. 

Q.  So  that  under  the  Lake  Shore  tariff,  in  connection  with  the 
Maine  Central  Railroad  and  other  intermediate  railroads,  the  rate 
from  Cleveland  to  Rockland  was  44  cents,  as  against  the  B.  &  O.  rate 
of  24  cents.    Is  that  correct  ? — A.  That  is  the  way  the  tariffs  read. 
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Q.  That  is  the  way  the  tariffs  read.  Was  that  the  case  when  you 
were  general  freight  agent  of  the  Lake  Shore  road  ? — A.  Well,  I  used 
to  find  the  B.  &  O.  road  were  the  greatest  fellows  for  working  com- 
binations that  I  ever  had  in  my  life. 

Q.  Was  there  ever  a  carload  of  oil  shipped  out  of  Cleveland  on  the 
B.  &  O.  road  on  those  rates  to  any  one  of  those  towns? — A.  Oh,  I 
could  not  say.    "Why  do  you  ask  me  ? 

Q.  Have  the  Standard  Oil  Company  ever  shipped  any?— 

10223  A.  Why  do  you  ask  me  questions  like  that,  that  you  know  no 
man  on  earth  could  ti'uthf  ully  answer  ? 

Q.  Has  the  Standard  Oil? — A.  How  do  I  know  whether  there 
was  a  carload  of  oil  ever  shipped  out  of  Cleveland  via  the  B.  &  0. 
on  that  tariff?     ^Vhat  a  question  that  is  to  put  to  a  witness.' 

Q.  Will  you  please  answer  my  questions 

Mr.  Rosenthal.  He  is  doing  it. 

Q.  And  be  a  little  less  insolent? — A.  I  have  no  insolence  in  my 
mind  towards  you  at  all,  Mr.  Kellogg;  but  do  not  ask  me  questions 
like  that,  because 

Q.  Aren't  you  supposed  to  know  how  the  Standard  Oil  ships?— 
A.  Whj',  you  didn't  ask  me  that  question. 

Q.  I  asked  you  if  the  Standard  Oil  ever  shipped  a  carload 

Mr.  Rosenthal.  Oh,  no;  you  didn't. 

Q.  I  ask  you  now  if  the  Standard  Oil  ever  shipped  a  carload  of 
oil  on  that  rate,  or  any  one  of  those  rates,  to  any  one  of  those  towns 
shown  on  those  three  exhibits,  on  the  B.  &  O.  road? — A.  I  do  not 
know. 

Q.  Will  you  find  out  if  it  ever  made  any  such  shipments? — A.  I 
will.    Will  you  m_ake  a  note  of  that,  Mr.  Martyn? 

Q,.  The  Lake  Shore  road  is  a  direct  route  from  Cleveland  to  Boston, 
isn't  it,  via  the  Boston  &  Albany  Railroad  ? — A.  It  has  a  very  direct 
route. 

Q.  It  is  the  most  direct  route  of  any  of  them,  isn't  it  ? — A.  I  think 
it  is. 

Q.  By  what  route  would  you  make  a  shipment  by  the  B.  &  0.  road 
to  Rockland,  Maine? — A.  I  would  simply  give  it  to  them,  if  I  was 
an  oil  dealer  at  Cleveland,  and  expect  them  to  protect  me. 

Q.  By  what  route  would  you  ship  it  ? — A.  I  would  simply 

10224  give  it  to  them.    I  would  not  route  it. 

Q.  By  what  route  would  it  go  ? — A.  I  don't  know. 

Q.  You  don't  know  ? — A.  No,  sir. 

Q.  You  have  no  knowledge  of  where  it  could  go  to  get  to  Rockland, 
Maine? — A.  I  am  answering  your  question  now.  Your  question  in- 
volves the  question  of  a  shipper. 

Q.  But  you  are  a  traffic  manager  of  30  years'  experience,  your 
counsel  has  at  various  times  stated. — A.  Never  mind  about  that. 
You  are  asking  me  a  question,  what  I  would  do  if  I  was  a  shipper  at 
Cleveland.  I  would  simply  turn  the  car  over  to  the  B.  &  O.  road,  and 
expect  them  to  protect  the  rate  that  they  filed  with  the  Interstate 
Commerce  Commission,  and  they  would  protect  it. 
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Q.  Tell  me  how  the  B.  &  O.  could  get  that  shipment  to  Rock- 
land.— A.  I  don't  know. 

Q.  By  what  lines  ? — A.  I  don't  know. 

Q.  You  don't  know  anything  about  it  ? — A.  No,  sir. 

Q.  Where  does  the  B.  &  O.  road  run  to  from  Cleveland? — A.  Oh, 
they  have  lines  east 

Q.  Where — to  what  point?  How  do  they  reach  New  York  Har- 
bor ? — A.  You  can  tell  from  the  map. 

Q.  Well,  you  tell  me.  I  am  asking  you. — A.  I  will  have  to  take 
the  map. 

Q.  Look  it  up,  then,  and  tell  me  how  the  Baltimore  &  Ohio  Rail- 
road reach  New  York  Harbor. 

(Witness  refers  to  the  OfRcial  Railway  Guide.) 

A.  Why,  they  have  got  a  line  to  New  York  Harbor. 

Q.  Through  Washington? — A.  Yes,  sir. 

Q.  That  is  the  only  line  they  have  got  to  New  York  Harbor, 

10225  isn't  it? — A.  Yes;  but  they  do  not  have  to  go  through  New 
York  Harbor  to  get  into  Massachusetts. 

Q.  Well,  now,  how  would  they  go  ? — A.  As  I  see  here,  I  can  count 
about  fifteen  connections  that  run  across  them,  northeast  and  south- 
west. 

Q.  How  woidd  the  Baltimore  &  Ohio  take  that  shipment  to  Rock- 
land, Maine;  by  what  lines? — A.  ^Vhy,  Mr.  Kellogg,  there  are  all 
kinds  of  connections. 

Q.  Name  them. — A.  I  see  one  here 

Q.  Yes. — A.  Now,  understand,  in  the  first  place,  that  I  am  not  re- 
sponsible for  the  routing 

Q.  Oh,  I  understand. — A.  But  if  you  want  to  ask  me  where  the 
B.  &  O.  goes,  I  can  tell  you  Avhere  the  B.  &  O.  goes;  but  my  answer 
is  in  no  way  saying  as  to  what  route  the  B.  &  O.  Railroad  used  in 
making  that  rate.  I  see  a  connection  here  where  they  could  go. 
The  B.  &  O.  went  up  to  a  point  where  they  could  make  connection,  I 
take  it,  with  the  Buffalo,  Rochester  &  Pittsburg  road  and  go  up  into 
Buffalo. 

Q.  That  is,  the  B.  &  O.  has  got  a  railroad  from  what  place?  From 
Cleveland  down  to  where  ? — A.  There  is  a  connection  down  there  to — 
T  don't  know,  I  can't  make  out  the  name  of  that  city.  This  map  is 
divided  into  junctions,  into  parts. 

Q.  Then,  you  don't  know  what  route  they  would  make? — A.  I 
don't  know.     They  had  all  kinds  of  connections. 

Q.  You  say  the  rate  from  Boston  to  Rockland — first  from  Boston 
to  Portland  over  what  line,  was  10  cents? — A.  It  did  not  specify  the 

line.     It  said  that 

Q.  What   would  be  the  line   from   Boston   to  Portland? 

10226  There  is  only  one  railroad  there,  is  there? — A.  It  would  go 
naturally  by  the  Boston  &  Maine. 

Q.  It  would  have  to  be,  because  there  is  not  any  other,  is  there? — 
A.  I  think  that  is  the  only  road. 
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Q.  The  Boston  &  Maine— that  is  10  cents  a  hundred,  is  it?— A, 
That  is  what  that  tariff  reads. 

Q.  And  from  Portland  to  Eockland  is  10  cents?— A.  I  have  al- 
ready explained  that;  yes,  sir. 

Q.  That  is  20  cents  a  hundred  over  the  Maine  Central.  Now,  that 
taken  out  of  the  Baltimore  &  Ohio  24-cent  rate  would  leave  the  Balti- 
more &  Ohio  4  cents  for  hauling  from  Cleveland  to  Boston  in  con- 
nection with  all  its  connections?    Is  that  correct? — A.  No. 

Q.  Well,  how  was  the  rate  divided — the  24  cents  divided?— A.  I 
don't  know.  They  might  have  had  prorating  arrangements  for  all 
I  know. 

Q.  Well,  did  they  have?— A.  I  don't  know. 

Q.  You  don't  know  anything  about  the  prorating  arrangement?— 
A.  I  have  simply  put  in  evidence  the  tariff  published  by  the  B.  &  0. 
road. 

Q.  You  don't  know  whether  any  shipments  were  made  by  it? — A. 
Beyond  that  I  cannot  go. 

Q.  You  cannot? — A.  That  is  good  enough  for  me — a  tariff  filed 
with  the  Interstate  Commerce  Commission. 

Q.  I  should  think  it  would  be.  Now,  when  you  were  traffic  man- 
ager or  general  freight  agent  of  the  Lake  Shore  road,  the  most  direct 
line  to  all  these  Maine  points,  did  you  permit  the  Baltimore  & 
10227  Ohio  road  to  have  rates  to  all  these  places  from  10  to  20  cents 
less  per  hundred  than  the  Lake  Shore? — A.  I  do  not  remem- 
ber specifically,  but  I  remember  generallj^  that  when  I  was  general 
freight  agent  of  the  Lake  Shore  road,  the  Baltimore  &  Ohio  road  was 
the  biggest  thorn  that  I  had  jabbed  into  my  side.  They  were  the 
greatest  manipulators  that  we  had  to  do  with,  wherever  we  came  in 
contact  Avitli  them. 

Q.  Now,  if  they  manipulated  rates  to  the  extent  of  10  to  20  cents 
a  hundred,  you  would  have  been  pretty  apt  to  discover  it,  wouldn't 
you,  especially  if  they  did  it  with  open  tariffs,  as  j'ou  say,  filed  with 
the  Interstate  Commerce  Commission? — A.  Oh,  they  had  lots  of 
tariffs  out  of  Cleveland  that  we  did  not  have  time  to  check. 

Q.  Did  you  discover  any  such  rates  when  you  were  Lake  Shore 
general  freight  agent? — A.  I  don't  remember  anything  about  it. 

Q.  You  don't  remember  anything  about  it? — A.  Not  a  thing. 

Q.  Cleveland  is  quite  a  large  oil-producing  place,  isn't  it? — A. 
Yes,  sir. 

Q.  It  has  several  independent  refineries  there? — A.  I  could  not 
say  as  to  that. 

Q.  It  has  independent  refineries  there,  hasn't  it? — A.  I  understand 
it  has. 

Q.  You  have  already  testified  to  that,  haven't  you? — A.  I  have 
testified  that  I  understood  there  were. 

Q.  And  the  Standard  refinery  there? — A.  That  is  true. 

Q.  And  the  Lake  Shore  road,  reaching  New  England  from  there, 
permitted  the  Baltimore  &  Ohio  to  have  rates  from  10  to  20  cents  a 
hundred  less,  did  it? 
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10228  Mr.  Rosenthal.  He  has  not  said  so. 

A.  I  have  answered  that  question  by  telling  you  what  the 
Lake  Shore — the  same  thing  happened  at  Toledo 

Q.  Now 

Mr.  EosENTHAL.  Wait  a  minute.    What? 

Witness.  The  same  condition  prevailed  at  Toledo.  The  Lake 
Shore  relied  on  their  combinations  to  get  into  points  on  the  Central 
Vermont,  while  the  Grand  Trunk  road  had  a  through  tariff  of  27 
cents.     Nothing  unusual  about  that. 

Q.  Now,  you  said  the  same  thing  happened  out  of  Toledo  by  the 
Grand  Trunk.— A.  I  did. 

Q.  That  is,  if  your  construction  of  the  Grand  Trunk  tariff  is  cor- 
rect?— A.  I  believe  it  to  be  correct. 

Q.  Do  you  believe  that  any  shipments  were  ever  made  out  of  To- 
ledo on  any  such  rate  as  that  on  the  Grand  Trunk? — A.  I  do  not 
know,  Mr.  Kellogg. 

Q.  You  have  been  talking  with  the  officials  of  the  Grand  Trunk 
road,  haven't  you  ? — A.  As  I  have  told  j'ou,  I  do  not  think  if  any  of 
this  work  Avhere  I  have  been  making  rates — I  have  not  investigated 
the  matter  of  shipments. 

Q.  Did  it  occur  to  you  to  find  out  whether  anybody  ever  shipped  a 
car  over  that  Grand  Trunk  road  on  any  such  rate  as  that  ? — A.  Per- 
fectly immaterial  to  me  so  far  as  the  exhibits  I  am  putting  in  here. 

Q.  Is  it? 

Mr.   Rosenthal.  Why? 

Witness.  Because  I  am  not  answering  the  Government's  conten- 
tion as  to  shipments,  but  as  to  rates. 

Q.  What  is  the  use  of  having  a  rate  if  nobody  could  ship  under  it  ? 

Mr.  Rosenthal.  That  is  what  we  say.  Why  did  you  put  in  a  lot 
of  hypothetical  exhibits?  We  are  answering  your  hypothetical  ex- 
hibits and  are  demonstrating  their  asininity. 

Mr.  Kellogg.  Yes;  the  asininity  of  your  exhibits.  That  is  what 
we  are  demonstrating. 

Mr.  Rosenthal.  That  will  be  for  the  court  to-  pass  upon. 

Mr.  Kellogg.  It  won't  take  the  court  long  to  pass  on  that. 

10229  Have  you  checked  up  those  rates,  Mr.  Lown  ? 

Mr.  Lown.  Those  mileages? 
Mr.  Kellogg.  No ;  those  rates  over  the  Lake  Shore. 
Mr.  Lown.  No. 
Witness.  I  think  he  understood  he  was  to  do  that  during  the 
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Mr.  Kellogg.  All  right.  Will  you  also  at  the  same  time  check 
them  up  from  Toledo? 

Mr.  LowN.  All  right. 

Mr.  Kellogg.  I  want  the  amount  of  the  rate  to  each  place  on  the 
three  exhibits,  via  the  Lake  Shore  tariff,  both  from  Toledo  and  from: 
Cleveland. 

Mr.  Lown.  All  right. 
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Mr.  EosENTHAL.  We  do  not  question  the  Lake  Shore  rate  as  shown 
by  you,  Mr.  Kellogg. 

Mr.  Kellogg.  I  want  to  know  the  difference  in  the  amount  in  each. 

Mr.  Rosenthal.  It  shows  right  on  the  face  of  the  exhibits  in  every 
instance. 

Mr.  Kellogg.  Well,  if  he  will  say  those  are  the  rates  by  the  Lake 
Shore  tariff  then  I  will  ask  some  questions. 

Mr.  EosENTHAL.  We  do  not  question  the  rate. 

Witness.  We  do  not  question  the  accuracy  of  the  rates  you  quote, 
but  we"  question  the 

Q.  Referring  to  your  Exhibit  127,  during  the  time  that  you  claim 
these  rates  from  Toledo  were  in  force  over  the  Grand  Trunk  Rail- 
road to  the  points  named  in  127,  on  the  Maine  Central  road, 

10230  the  Lake  Shore  Railroad  had  tariffs  in  force  from  13  to  23 
cents  per  hundred,  with  the  exception  of  one  town — from  13 

to  23  cents  per  hundred  more  than  the  rates  over  the  Grand  Trunk, 
which  you  testified  to? — A.  That,  generally  speaking,  is  the  spread 
and  the  difference  indicated  by  the  tariffs  of  competing  roads. 

Q.  That  is,  that  is  the  spread  between  the  Lake  Shore  road  and 
the  Grand  Trunk  road,  is  it  ? — A.  Yes,  sir. 

Q.  Now,  was  that  the  condition  ^^'hen  you  were  general  freight 
agent  of  the  Lake  Shore  road  ? — A.  I  do  not  know. 

Q.  You  kept  pretty  close  track  of  your  competitors,  didn't  you? — 
A.  But  you  should  not  ask  me  about  details  of  traffic  ten  years  ago. 
That  is  a  long  ways  back. 

Q.  Now,  you  say,  for  instance,  that  the  rate  to  Beecher  Falls,  Ver- 
mont, over  the  Grand  Trunk  road,  was  27  cents  a  hundred,  and  over 
the  Lake  Shore  50  cents  a  hundred,  nearly  twice  as  much? — A.  That 
is  the  way  the  tariffs  read.  I  Avovild  like  to  look  at  that  one  point  to 
see  if  you  have  got  that  right.     Is  that  Beecher  Falls  ? 

Q.  Beecher  Falls;  yes. — A.  You  have  got  here  on  your  exhibit — 
and  we  did  not  check  your  rates,  but  we  knew  there  were  lower  rates. 
Now,  you  ask  me  if  your  rate  of  50  cents  to  Beecher  Falls  is  correct. 
I  do  not  think  it  is.  It  may  be.  I  Avill  see  in  a  minute.  The  rate 
shown  in  the  Government  exhibit  of  50  cents  from  Toledo  to  Beecher 
Falls  is  correct  in  accordance  with  the  Government's  tariff  authority, 

Q.  It  is  correct  in  accordance  with  the  Lake  Shore  &  Michigan 
Southern  Railway  tariff,  isn't  it? — A.  As  to  that  particular  tariff; 
yes,  sir. 

Q.  Do  you  know  of  any  other  tariff  that  makes  a  different  rate? — 
A.  Yes,  sir. 

10231  Q.  ^m^ere  is  it?— A.  Grand  Trunk,  I.  C.  C.  No.  — . 

Q.  I  am  talking  about  any  other  Lake  Shore  tariff. — A.  I 
have  not  been  able  to  find  anything  different  on  the  Lake  Shore. 

Q.  So  as  to  all  the  places  on  Exhibit  127  on  the  Maine  Central  and 
Exhibit  131  on  the  Boston  &  Maine  Railroad,  the  Lake  Shore  did  not 
prorate  to  those  towns,  but  demanded  arbitraries  over  the  Boston 
rate? — A.  You  have  been  talking  about  that  tariff.     I  think  I  can 
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beat  your  rates  out  of  Toledo  over  the  Lake  Shore  by  using  combina- 
tions on  Mechanicsville. 

Q.  I  am  asking  you  if  it  is  not  true  as  to  every  one  of  those 
places. — A.  As  to  that  particular  tariff? 

Q.  Yes. — A.  But  I  think  I  can  beat  your  rates  over  the  Lake 
Shore  by  other  Lake  Shore  tariffs. 

Q.  Well,  you  haven't  done  it. — A.  I  haveii't  tried  to  do  it  because 
the  other  was  so  much  lower.  I  may  make  a  little  investigation  into 
that  field  and  see  where  I  land. 

Q.  Now,  did  you  talk  with  any  of  the  officials  of  the  Grand  Trunk 
Railroad? — A.  In  regard  to  wliat? 

Q.  In  regard  to  this  tariff  that  you  have  been  testifying  to. — A. 
I  did. 

Q.  Did  they  tell  j^ou  they  had  ever  made  a  shipment  on  that 
tariff? — A.  I  never  asked  them. 

Q.  It  didn't  occur  to  you  to  find  out  whether  the  tariff  could  be 
used  for  shipments,  I  suppose? — A.  I  have  said  already 

Mr.  Rosenthal.  Wait  a  moment.     Get  his  question. 

(The  question  was  read.) 

A.  The  tariff  showed  on  its  face  it  could  be  used. 
.10232  Q.  I  show  you  the  National  Despatch-Great  Eastern  Line 
book,  which  you  used  to  make  the  rates  over  the  Grand 
Trunk,  and  ask  you  what  this  means,  on  page  1 :  "  Petroleum  or  its 
products,  whether  in  tank  cars  or  in  packages,  must  not  be  taken 
under  the  instructions  of  this  Guide,  but  such  shipments  will  be  sub- 
ject to  special  tariffs  and  local  regulations  of  railroads  interested." 
What  does  that  mean? — A.  That  means  that  the  instructions  con- 
tained in  that  book  will  not  apply  unless  there  is  a  special  tariff. 

Q.  Yes;  unless  there  is  a  special  tariff  naming  rates  to  the  par- 
ticular place? — A.  Not  necessarily. 

Q.  Well,  it  would  have  to  name  rates.  A  tariff  is  not  a  tariff 
unless  it  names  rates? — A.  It  can  refer  to  another  document  which 
gives  a  list  of  points. 

Q.  What  document  does  the  tariff  refer  to?— A.  The  one  you  have 
got  in  your  hand,  unless  there  was  a  special  tariff. 

Q.  So  you  refer  this  Eastern  book  to  the  special  tariff  for  the 
authority,  and  the  special  tariff  back  to  the  Eastern  book  for  author- 
ity, do  you  ? — A.  They  must  be  read  together. 

Q.  And,  reading  them  together,  this  clause  has  no  effect  whatever, 
has  it? — A.  Reading  them  together,  that  clause  has  no  effect. 

Q.  So  this  clause  that  I  have  read  to  you  does  not  mean  anything 
at  all?— A.  Not  if  a  special  tariff  is  issued;  then  the  special  tariff 

governs. 

Q.  Are  not  all  tariffs  to  a  particular  town  special  tariffs?— A.  No. 
Q.  Wliat  is  a  special  tariff?— A.  The  words  "special  tar- 
10233     iff"  could  cover  commodity  tariffs.     That  is  a  commodity 
tariff  on  oil. 
Q.  Yes.— A.  You  don't  suppose  for  a  minute,  Mr.  Kellogg 
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Q.  Now,  don't  lecture  any  more.  Please  answer  my  questions.— 
A.  I  will  do  so. 

Jfr.  IiTaettn.  Pie  was  trying  to  do  that. 

Mr.  Kellogg.  I  am  getting  a  little  tired  of  your  lectures. 

Mr.  EosENTHAL.  You  keep  right  on  answering  the  questions,  even 
if  you  do  tire  Mr.  Kellogg. 

Witness.  You  ask  your  questions  in  such  a  double-barreled  shot- 
gun way  that  it  is  impossible  to  give  you  a  specific  answer,  Mr. 
Kellogg. 

Q.  In  your  direct  examination  you  explained,  I  believe,  why  the 
rate  on  oil  from  Toledo  to  "Whiting  was  12  cents  and  from  Whiting 
to  Toledo  lOi^  cents,  did  you  not? — A.  I  gave  some  reasons. 

Q.  Or  10  cents. — A.  I  gave  some  reasons  which,  in  my  opinion, 
were  the  basis  for  that  difference  in  rates. 

Q.  And  your  opinion,  as  I  understand  it,  is  this,  that  because  the 
rate  from  Wliiting,  Indiana,  to  Cincinnati,  is  11  cents,  therefore  the 
rate  to  Toledo,  directly  east,  can  not  be  greater  than  the  rate  to  Cin- 
cinnati?— ^A.  I  said  that  if  the  Lake  Shore  road  published  a  rate,  or 
was  party  to  a  published  rate,  from  Chicago  or  Wliiting,  of  11  cents, 
through  Toledo  to  Cincinnati,  that  they  could  not  legally  have  a 
higher  rate  in  force  than  11  cents  from  Chicago  and  Whiting  to 
Toledo. 

Q.  In  other  words,  if  the  Lake  Shore  road  was  a  party  to 
10234    any  tariff  which  named  a  rate  from  Wlaiting  to  Toledo  and 

also  from  Toledo  to  Cincinnati A.  You  mean  via  Toledo 

to  Cincinnati? 

Q.  Yes;  and  also  a  rate  from  Whiting  to  Cincinnati A.  Via 

Toledo? 

Q.  Yes;  the  rate  could  not  be  greater  to  Toledo  than  to  Cincin- 
nati ? — A.  I  think  we  have  stated  that  two  or  three  times. 

Q.  Now,  does  the  tariff  which  you  refer  to,  from  Whiting  to  Cin- 
cinnati, make  a  rate  by  way  of  Toledo? — A.  I  did  not  base  my  state- 
ment particularly  on  the  Lake  Shore.  The  Michigan  Central  was 
also  involved  in  that  theory. 

Q.  Does  the  Lake  Shore  make  a  tariff A.  What  would  hold 

good  with  the  Lake  Shore — you  were  asking  me  as  to  how  I  arrived 
at  that  conclusion. 

Q.  Please  answer  that  question. — A.  Have  you  got  the  Michigan 
Central  tariff  there  that  names  a  commodity  rate? 

Q.  I  am  talking  about  the  Lake  Shore  tariff. — A.  Just  a  minute. 

Q.  Does  the  Lake  Shore  make  a  tariff  through  Toledo  to  Cincin- 
nati? 

Mr.  Maettn.  Do  you  mean  make  a  rate  or  publish  a  tariff  ? 

Mr.  Kellogg.  Puljlish  a  tariff  making  a  rate.  He  knows  what  I 
mean. 

A.  The  name  of  the  Lake  Shore  Eailroad  is  shown  on  the  tariff 
which  you  hand  me. 

Q.  Does  that  make  a  rate  through  Toledo  to  Cincinnati? — A.  On 
the  bottom  of  that  tariff  also  appears  the  name  W.   H.   Smith, 
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10235  C.  F.  T.  B.  (meaning  chief  of  freight  tariff  bureau)  of  the 
L.  S.  &  M.  S.  at  Cleveland,  showing  that  the  Lake  Shore 

&  Michigan  Southern  Kailway  were  named  in  this  tariff,  and  I  have 
a  copy  of  a  letter  they  sent  to  the  Interstate  Commerce  Commission 
concurring  in  it. 

Q.  Now,  Mr.  Felton A.  You  ask  me  if  they  named 

Q.  I  asked  you  if  that  tariff  makes  a  rate  on  oil  from  "Wliiting  via 
Toledo  to  Cincinnati.  Now  answer  it  yes  or  no,  whether  it  does  or 
not.     A.  I  will  have  to  read  it  over. 

Q.  You  can  give  your  reasons  afterwards. — A.  (After  examining 
tariff  handed  witness  by  Mr.  Kellogg.)   It  does. 

Q.  How  ? — A.  Via  the  Lake  Shore  road,  the  Lake  Shore  road  being 
indicated  as  a  party  to  the  tariff,  and  via  the  C.  H.  &  D.  road  from 
Toledo  south. 

Q.  Now,  what  rate  does  it  make  from  Whiting  to  Cincinnati? 
What  is  the  amount  of  the  rate? — A.  11  cents. 

Q.  11  cents  a  hundred.  Point  out  the  place  where  it  makes  an  11- 
cent  rate. — A.  On  page  11  you  will  find,  under  the  heading  "  Rates 
on  oil  of  various  kinds,"  between  Chicago  and  stations  named  on 
pages  16,  17,  and  18,  South  Bend,  Indiana,  and  Cincinnati,  11. 

Q.  Very  well.  Between  Chicago  and  Cincinnati.  Does  it  say  it 
shall  be  routed  through  Toledo? — A.  That  route  is  open  along  with 
a  lot  of  others. 

Q.  Does  not  the  tariff  say  on  its  face :  "  Notice.     The  publication 

of  these  rates  does  not  imply  that  they  will  prevail  from  all  points 

specified  via  all  the  lines  parties  hereto.     The  rates  with  the 

10236  stations  noted  are  simply  in  accordance  with  division  sheets 
of  individual  lines."     Doesn't  that  tariff  provide  that? — A. 

That  notation  is  on  the  tariff. 

Q.  How  do  you  make  a  rate,  then,  by  way  of  Toledo? — A.  On 
page  18  of  the  tariff  I  read  this :  "  The  rates  to  and  from  Chicago 
published  in  this  tariff  will  apply  to  and  from  the  following  stations 
on  the  Lake  Shore  &  Michigan  Southern  Railway."  Under  that  head- 
ing I  find  Whiting,  Indiana,  and  as  the  Lake  Shore  &  Michigan 
Southern  did  not  have  its  own  rails  to  Cincinnati,  of  necessity  it  was 
obliged  to  use  the  rails  of  some  other  road,  and  as  the  C.  H.  &  D.  is 
shown  as  a  party  to  that  tariff,  it  thereby  formed  a  line  from  Whit- 
mg,  over  the  Lake  Shore  &  Michigan  Southern,  to  Toledo;  thence 
over  the  Cincinnati,  Hamilton  &  Dayton  road  to  Cincinnati,  Ohio. 

Q.  Is  that  the  only  line  ? — A.  There  may  have  been  other  lines. 

Q.  Then,  what  does  this  mean :  "  The  publication  of  these  rates 
does  not  imply  that  they  will  prevail  from  all  points  specified  via  all 
the  lines  parties  hereto  ?" — A.  I  would  not  undertake  to  say  what  was 
in  the  mind  of  the  man. 

Q.  Doesn't  it  mean  exactly  what  it  says?— A.  You  want  me  to  show 
that  the  Lake  Shore  had  percentages  to  Cincinnati  via  the  C.  H.  &  D., 
and  I  will  do  that  after  lunch. 
32555— VOL  14—08 21 
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Q.  Does  that  mean  what  it  says  ? — A.  I  don't  know  what  that  was 
put  on  there  for. 

Q.  You  could  not  say  ? — A.  No,  sir. 

Q.  So  you  say  the  rate  could  not  be  higher  from  Whiting  to  To- 
ledo than  from  Whiting  to  Cincinnati?  That  is  your  proposition, 
is  it? 

10237  Mr.  Maettn.  He  said  it  could  not  legally  be  higher. 

Q.  Well,  could  not  legally  be  higher,  then.  That  is  your 
legal  opinion  ? — A.  That  is  my  opinion. 

Q.  And  that  is  the  reason  the  rate  was  made  10  cents  from  Whiting 
to  Toledo,  is  it  ? — A.  I  gave  that  as  my  opinion  on  that  tariff,  and  also 
the  tariff  of  the  Michigan  Central  Railroad,  which  specifically  named 
a  commodity  rate  of  10  cents  on  oil. 

Q.  Now,  will  you  look  at  the  Lake  Shore  &  Michigan  Southern 
tariff  A-1555?  On  page  9  of  that  tariff  does  it  name  a  rate  of  10^ 
cents  from  Toledo  to  Cincinnati? — A.  I  have  before  me  Lake  Shore 
tariff  I.  C.  C.  A-1555. 

Q.  Does  it  name  a  rate  of  10  cents  from  Toledo  to  Cincinnati,  or  is 
it  10-|  cents? — A.  10  cents. 

Q.  10  cents  from  Toledo  to  Cincinnati.  What  is  the  date  of  that 
tariff?— A.  February  25,  1905. 

Q.  Now,  is  the  Chicago,  Cincinnati  &  Louisville  Railroad  a  party 
to  that  tariff? — A.  It  is  so  shown  on  the  first  page. 

Q.  It  is  a  party  to  that  tariff,  is  it  ? — A.  It  is  so  shown ;  yes,  sir. 

Q.  The  Chicago,  Cincinnati  &  Louisville  road  runs  from  Chicago  to 
Cincinnati,  doesn't  it? — A.  I  understand  they  have  a  line  between 
Chicago  and  Cincinnati. 

Q.  And  its  only  connection  with  the  Lake  Shore  is  at  Chicago,  isn't 
it  ? — A.  I  imagine  so,  but  they  may  have  some  other  connection. 

Q.  Do  you  know  of  any  other  connection  than  Chicago? — A.  The 
Chicago,  Cincinnati  &  Louisville  road  to-day,  I  should  say,  was  a 
considerably  different  road  from  what  it  was  in  1905. 

10238  Q.  In  1905  it  ran  from  Chicago  to  Cincinnati,  didn't  it?— 
A.  I  do  not  think  it  had  any  rails  in  Chicago  in  1905. 

Q.  Well,  it  has  to-day,  hasn't  it? — A.  I  don't  know.  I  do  not 
think  it  has.     I  think  it  uses  some  other  road  to  get  into  Chicago. 

Q.  But  it  runs  into  Chicago,  doesn't  it  ? — A.  No. 

Q.  Doesn't  it  run  trains  into  Chicago? — A.  I  do  not  know.  I  have 
not  been  over  the  road  and  never  have  seen  it,  that  I  know  of. 

Q.  Doesn't  it  run  a  line  of  road  from  Cincinnati  to  Chicago? — A. 
I  told  you  I  do  not  know. 

Q.  Operate  a  line  of  road  from  Cincinnati  to  Chicago? — A.  If 
you  would  like  to  have  me  look  at  the  Official  Guide,  I  will  be  glad 
to  do  it  and  tell  you  what  I  find  there. 

Q.  All  right,  sir.  The  Chicago,  Cincinnati  &  Louisville.— A. 
(After  examining  Official  Guide.)  The  Chicago,  Cincinnati  &  Louis- 
ville is  shown  in  the  Official  Guide  as  a  line  from  Chicago  to  Cincin- 
nati. I  should  say  it  uses,  from  the  way  the  station  lists  appear,  the 
rails  of  some  other  road  to  get  into  Chicago. 
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Q.  Well,  lots  of  other  roads  use  other  rails  to  get  into  the  Chicago 
station,  don't  they  ? — A.  I  suppose  they  do ;  yes,  sir. 

Q.  Does  that  make  a  rate  of  10  cents  from  Toledo  to  Cincinnati, 
by  way  of  Chicago,  ovl'v  the  Lake  Shore  road  and  the  Chicago,  Cin- 
cinnati &  Louisville  road? — A.  Not  necessarily. 

Q.  Why  doesn't  it,  just  as  much  as  the  tariff  you  referred  to  to 

make  a  rate  from  Chicago  to  Cincinnati  by  the  way  of  Toledo? — 

A.  Speaking  from  a  geographical  standpoint,  I  should  say 

10239  that  there  was  absoluteh'  no  comparison  in  the  two  examples. 

Q.  Is  that  the  only  reason  you  have  ?  The  tariff  names  both 
companies,  doesn't  it  ? — A.  Yes ;  with  this  difference 

Q.  Is  there  any  restriction  as  to  route  ? — A.  Yes,  sir. 

Q.  Where  is  it?— A.  On  the  tariff. 

Q.  Name  it. — A.  Eight  here,  sir.  The  only  routes  shown  in  the 
tariff  which  you  put  in  my  hands,  from  Toledo  to  Chicago — and  I 
am  reading  from  the  information  shown  on  page  No.  9 — is  as  fol- 
lows  

Q.  From  Toledo  to  where? — A.  From  Toledo  to  Chicago,  G.  T. 
and  L.  S.  &  M.  S. 

Q.  Well,  that  is  to  Chicago. — A.  I  know,  but  you  asked  me 

Q.  That  is  the  Lake  Shore  &  Michigan  Southern  itself.  I  asked 
you  if  that  made  a  rate  to  Cincinnati  by  the  Lake  Shore  &  Michigan 
Southern  through  Chicago  over  the  Chicago,  Cincinnati  &  Louis- 
ville roads  to  Cincinnati. — A.  No;  the  tariff  limits  the  application 
of  the  rate. 

Q.  Why  does  it? — A.  Because  it  says  so. 

Q.  To  Cincinnati? — A.  You  asked  me 

Q.  Does  that  tariff  limit  it  to  Cincinnati  ? — A.  You  asked  me  as  to 
Chicago. 

Q.  No ;  I  did  not. — A.  Yes ;  you  did. 

Q.  No ;  I  asked  you  if  that  makes  a  rate  to  Cincinnati. — ^A.  Please 
read  the  original  question.     You  said  via  Cincinnati  to  Chicago. 

Q.  No;  I  said  via  Chicago  to  Cincinnati. 

The  following  question  was  read :  "  That  is  the  Lake  Shore  & 
Michigan  Southern  itself.     I  asked  you  if  that  made  a  rate  to 
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Chicago,  over  the  Chicago,  Cincinnati  and  I^ouisville  road  to 

Cincinnati." 

Q.  Now,  I  will  ask  that  question  again. — A.  I  get  the  question 
now.     I  thought  you  put  it  the  other  way. 

Q.  No;  I  put  it  from  Toledo  to  Cincinnati,  through  Chicago.— 
A.  I  could  not  say  whether  it  does  or  not. 

Q.  Why  doesn't  it  ?  It  is  a  party  to  that  tariff.  Both  companies 
are,  aren't  they  ? — A.  Yes ;  it  is  a  party  to  the  tariff. 

Q.  Now,  that  is  the  same  reason  you  gave  for  the  rate  applied  to 
Cincinnati,  through  Toledo,  that  the  company  south  of  Toledo  was  a 
party  to  the  tariff. — A.  That  is  true. 

Q.  Then,  why  doesn't  this  tariff  apply  through  Chicago  to  Cin- 
cinnati ? — A.  It  could  not  be  done,  because  the  rate  from  Chicago  to 
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Cincinnati  is  higher  than  the  rate  from  Toledo  to  Cincinnati,  and, 
therefore,  you  could  not  work  through  Chicago. 

Q.  You  mean  the  rate  from  Toledo  to  Chicago  was  12  cents,  do 
you? — A.  No;  that  was  not  my  answer  then.  I  said  that  the  rate 
shown  on  this  tariff  from  Toledo  to  Cincinnati  is  10  cents. 

Q.  Yes.— A.  The  rate  from  Chicago  to  Cincinnati  was  11  cents. 

Q.  Yes. — A.  Consequently  the  Lake  Shore  road  would  not  attempt 
to  work  through  Chicago  to  get  to  Cincinnati. 

Q.  Why  not? 

Mr.  EosENTHAL.  For  the  reason  he  has  just  given. 

A.  Because  the  rate  from  Chicago  to  Cincinnati  is  higher  than 
the  rate  from  Toledo  to  Cincinnati. 

Q.  Very  well.     Now,  the  rate  from 

A.  Therefore  I  infer — answering  your  question  complete,  if  you 
will  permit  me  to  do  so — that  the  C.  C.  &  L.  is  shown  here 

10241  under  the  head  of  "  Cincinnati "  in  order  to  afford  the  Lake 
Shore  road  opportunity  to  work  out  of  Toledo  in  connection 

with  some  northeast  and  southwest  road,  and  so  make  C.  C.  &  L. 
delivery  at  Cincinnati. 

Q.  Isn't  that  the  same  reason  why  the  C.  H.  &  D.  was  shown  on 
the  other  tariff  through  Toledo? — A.  Yes;  but  I  say  that  there  is 
a  straight  route  and  a  workable  route  (and  if  you  want  it  I  will  get 
the  information)  over  which  traffic  really  moves  from  Chicago  and 
Whiting  to  Cincinnati  through  Toledo  and  the  C.  H.  &  D.  road. 

Q.  But  the  Lake  Shore  tariff  which  you  have  before  you  does 
not  limit  the  route,  does  it,  to  Cincinnati? — A.  But  the  rate  appli- 
cation limits  it. 

Q.  Where  does  the  rate  application  limit  it  ? — A.  Because  the  rate 
from  Chicago  to  Cincinnati  is  one  cent  higher  than  the  rate  from 
Toledo  to  Cincinnati,  and  because  it  is  a  railroad  rule  that  you  can- 
not work  a  low  rate  through  a  high-rate  point. 

Q.  Well,  let  us  see  about  that.  Isn't  it  a  fact  that  during  the 
entire  year  1906  the  rate  from  Whiting  to  Toledo  was  12  cents,  only 
one  cent  more  than  the  rate  from  Whiting  to  Cincinnati? — A.  Il- 
legally so. 

Q.  Well,  it  is  a  fact,  isn't  it? — A.  The  roads  out  of  Chicago,  giv- 
ing way  to  the  pressure  of  the  Bureau  of  Corporations,  put  in  an 
illegal  rate  to  Toledo  in  order  to  placate  them. 

Q.  And  it  is  in  existence  yet,  isn't  it? — A.  Yes;  and  it  is  illegal. 

The  Lake  Shore  road  cannot  collect  12  cents  a  hundred  on  a  carload 

of  oil  to-day  from  Chicago  to  Toledo,  because  it  participates  in  an 

11-cent  rate  through  Toledo  to  Cincinnati,  and  I  will  go  before  the 

Interstate  Commerce  Commission  on  that  proposition  any  day. 

10242  Q.  Oh,  well,  if  you  will  attend  to  your  testimony  and 
not A.  You  are  asking  the  questions  and  I  am  answering 

them.    They  simply  gave  way  to  the  pressure  and  slammed  that  rate 

in  there  without  trying  to  see  what  the  trouble  was.    Scared  to  death ! 

Q.  Isn't  it  a  fact  that  after  the  Bureau  of  Corporations  made  its 

investigation  all  of  the  rates  from  Toledo  west,  complained  of  in 
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this  case,  were  taken  out  and  other  rates  put  in? — A.  No.    You  are 
dead  wrong  on  that. 

Q.  Were  not  the  rates  from  Whiting  raised,  then? — A.  The  rates 
from  Whiting  were  raised  in  a  good  many  cases ;  yes,  sir. 

Q.  To  points  east? — A.  Yes,  sir. 

Q.  And  it  was  those  discriminations  tliat  the  independents  com- 
plained of,  wasn't  it? 

Mr.  Rosenthal.  No. 

A.  I  don't  know  how  far  they  complained  of  those  particular  rates. 

Q.  Did  all  the  railroads  pull  out  these  rates  to  East  St.  Louis,  to 
Evansville,  to  Grand  Junction,  and  the  rates  from  Chicago  to  Toledo, 
because  they  were  afraid  of  the  Bureau  of  Corporations  ? 

Mr.  Rosenthal.  I  think  all  of  the  railroads  that  were  granted  im- 
munity against  criminal  prosecution  by  private  arrangement  with 
the  Government,  which  was  undisclosed,  probably  did. 

Q.  Will  you  answer  the  question  ? 

Mr.  Rosenthal.  I  don't  know  of  a  railroad  that  was  in- 

10243  dieted. 

A.  Oh,  I  couldn't  answer  the  question. 

Mr.  Rosenthal.  And  the  records  in  the  various  cases  show  that 
they  were  granted  immunity.  What  they  did  under  the  pressure  of 
that  grant  of  immunity  we  do  not  altogether  know. 

Mr.  Kellogg.  The  more  of  that  sort  of  talk  you  put  into  this  rec- 
ord, Mr.  Rosenthal,  the  worse  it  will  be  for  you. 

Mr.  Rosenthal.  When  the  time  comes  that  you  can  not  only  con- 
trol your  own  case,  but  undertake  to  control  what  I  put  in  the  record, 
then  it  is  time  for  me  to  withdraw  from  the  case,  and  I  will  do  so 
whenever  we  reach  that  stage.  You  attend  to  your  own  knitting  and 
I  will  attend  to  mine.  [After  a  pause.]  1  do  not  hear  any  denial 
from  the  Government  side  of  the  table  that  these  railway  companies 
were  granted  immunity  from  criminal  prosecution. 

Mr.  Kellogg.  I  know  nothing  whatever  about  it.  I  haven't 
granted  any  road  immunity  or  made  any  promises. 

Mr.  Rosenthal.  You  haven't  the  power.  The  Department  of 
Justice  did,  as  shown  in  the  public  history  of  this  country,  found  in 
the  records  of  this  court,  developed  by  his  Honor  Judge  Landis  when 
he  sought  to  impose  sentence  on  the  Standard  Oil  Company  a  year 
ago,  and  when,  very  much  to  his  surprise,  he  found  a  secret  arrange- 
ment had  been  entered  into  between  the  Department  of  Justice  and 
the  Chicago  and  Alton  and  the  various  other  roads  concerned,  grant- 
ing them  immunity. 

Mr.  Kellogg.  Are  you  through  ? 

Mr.  Rosenthal.  Yes,  sir ;  I  am  through  now. 

Mr.  Kellogg.  Just  go  on  and  complete  your  speech.  Better  put 
that  into  the  record— the  arrangement  and  everything. 

10244  Mr.  Rosenthal.  Now,  I  undertake  to  say  that  the  Circuit 
Court  of  the  Eighth  circuit  will  hold  that  that  is  ten  thousand 

times  more  material  to  the  issues  that  are  involved  than  an  opinion  by 
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Mr.  Prouty,  in  a  case  in  which  Fred  G.  Clarke  and  the  Lake  Shore 
Railroad  and  others  were  concerned,  when  the  Standard  Oil  Company 
was  not  a  party,  when  22  pages  of  the  opinion  is  taken  up  with  a  dis- 
cussion of  alleged  facts,  and  when  the  last  paragraph  of  that  opinion, 
after  having  discussed  those  alleged  facts,  announces  the  only  legal 
principle  that  is  there  involved,  namely,  that  the  Interstate  Com- 
merce Commission  after  all  had  not  any  control  of  the  whole  subject- 
matter  and  that  Mr.  Prouty  was  just  stating  a  hypothetical  case. 

Mr.  Kellogg.  Are  you  through,  or  would  you  like  to  make  a  speech 
on  some  other  subject?     If  you  would,  put  it  in  here. 

Mr.  Rosenthal.  Somewhere  along  the  line,  if  you  will  give  me  the 
opportunity,  I  will  be  very  glad  to  institute  another  comparison  be- 
tween what  I  state  in  the  record  here  and  what  you  have  put  into  the 
record. 

Mr.  Kellogg.  Now,  we  won't  take  any  more  time  listening  to  that 
kind  of  speeches. 

Q.  You  were  the  general  freight  agent  of  the  Chicago  &  Eastern 
Illinois  for  a  number  of  years,  were  you  ? — A.  I  was. 

Q.  And  you  left  that  road  at  what  time? — A.  Either  in  May  or 
June — I  think  it  was  May — 1897.  You  are  speaking  of  the  C.  &  E.  I. 
now? 

Q.  Yes.— A.  1897. 

Q.  Was  the  Chicago  &  Eastern  Illinois  Railroad  Company 
10245     a  party  to  the  Chicago  &  Ohio  River  TraiEc  Association  ? — A. 
At  what  time  ? 

Q.  Wasn't  it  a  charter  member  of  that  association  ? — A.  I  think  it 
was. 

Q.  It  was  always  a  member  of  that  association,  during  all  the  years 
you  were  with  the  companj'  ? — A.  Yes,  sir. 

Q.  And  is  yet,  as  far  as  you  know,  isn't  it? — A.  So  far  as  I  know. 

Q.  You  have  been  to  meetings  of  that  association,  have  you,  many 
times? — A.  I  have. 

Mr.  Rosenthal.  That  is,  while  you  were  C.  &  E.  I.  general  freight 
agent. 

Mr.  Kellogg.  That  is  what  I  am  referring  to.  While  you  were 
general  freight  agent  of  the  C.  &  E.  I.  road,  or  connected  with  its 
traffic  department. 

Witness.  Yes,  sir ;  that  is  what  I  am  referring  to. 

Q.  It  participated  in  making  the  rate  of  11  cents  a  hundred  from 
Chicago  to  Cincinnati  and  from  Chicago  to  Evansville,  didn't  it?— 
A.  Evidently  it  did. 

Q.  And  during  all  of  those  years  and  to  the  present  time  it  was 
and  is  a  party  to  that  tariff? — A.  Yes,  sir;  from  Chicago. 

(A  recess  was  here  taken  until  2  o'clock  p.  m.,  at  which  time  the 
cross-examination  was  resumed.) 

Witness.  I  have  one  or  two  questions  to  answer  more  specifically, 
that  you  asked  me  this  morning,  Mr.  Kellogg,  if  you  have  no  objec- 
tion. 

Mr.  Kellogg.  No,  sir. 


PBLTON.  1911 

Witness.  I  would  like  to  have  tariff  46  of  the  Chicago  and  Ohio 
Eiver  freight  committee.     You  aslced  me  a  question  about 

10246  that  which  I  could  not  answer  then,  but  which  I  can  answer 
now. 

Mr.  Kellogg.  In  relation  to  what  subject? 

Witness.  You  asked  me  what  this  clause  meant — the  publication 
of  these  rates — that  is,  the  rates  from  Chicago  to  the  Ohio  Eiver, 
Cincinnati,  Louisville,  and  Evansville,  does  not  imply  that  they  will 
prevail  from  all  points  specified  via  all  the  lines  parties  hereto.  The 
rates,  with  the  exceptions  noted,  are  simply  in  accordance  with  divi- 
sion sheets  of  individual  lines.  I  have  a  division  sheet  issued  by  the 
Lake  Shore  road  showing  that  they  had  per  cents  from  Chicago  to 
Cincinnati  via  Toledo  and  the  C,  H.  &  D.  Railroad.  Now,  as  you 
set  in  opposition  to  that  theory,  if  you  please,  the  rate  from  Toledo 
through  Chicago  and  over  the  C,  C.  &  L.  to  Cincinnati,  I  made  in- 
quiries along  those  lines  and  I  find  there  are  no  per  cents  from  To- 
ledo through  Chicago  and  C,  C.  &  L.  Therefore  I  believe  we  are 
bound  to  reach  the  conclusion  that  there  was  a  workable  route  from 
Chicago  via  Toledo  and  the  C,  H.  &  D.  to  Cincinnati,  and  there  was 
no  workable  route  from  Toledo  via  Chicago  and  the  C,  C.  &  L.  to 
Cincinnati. 

Mr.  Kellogg.  Let  me  ask  you  a  question  right  there. 

By  Mr.  Kellogg  : 
Q.  Did  you  look  to  see  if  there  was  a  division  sheet  from  Toledo 
via  Goshen  and  South  Bend  to  Cincinnati  ? — A.  No,  sir. 
Q.  There  is,  is  there  not  ? — A.  I  do  not  know. 
Q.  Will  you  look  and  see  ? — A.  If  that  is  so  I  will  tell  you. 
Q.  Then  will  you  see  if  the  rate  from  Toledo  to  Goshen  and  South 
Bend  is  not  higher  than  the  rate  from  Toledo  to  Cincin- 

10247  nati  through  Goshen  and  South  Bend? — A.  I  will  make  those 
inquiries ;  yes,  sir. 

Q.  The  tariff  will  show  the  rate. — A.  That  means  I  can  not  answer 
your  question  until  I  ascertain  about  the  division  sheet. 

Q.  But  you  can  tell  me  ^^hat  the  rate  from  Toledo  to  Goshen  and  to 
South  Bend  is?— A.  Yes,  sir.  [After  referring  to  tariflf.]  The  rate 
from  Toledo  to  Goshen,  as  shown  on  this  tariff,  is  11  cents  per  100 
pounds. 

Q.  What  is  the  rate  to  South  Bend?— A.  12  cents  per  100  pounds. 

Q.  The  rate  from  Toledo  to  Cincinnati  through  those  points  is 
10  cents,  isn't  it  ? — A.  I  don't  know. 

Q.  Well,  if  there  is  a  division  sheet.— A.  If  there  is  a  division 
sheet  and  the  Lake  Shore  say  it  is  a  workable  route ;  yes,  sir. 

Q.  Now,  will  you  look  and  see?— A.  Now,  one  other  question  you 
asked  me  to  look  up.  I  stated  with  respect  to  an  exhibit  that  you 
handed  me  this  morning  that  I  did  not  question  the  correctness  of 
the  rate  from  Toledo  to  Beecher  Falls  as  shown  and  in  accordance 
with  the  tariff  I  saw. 

Q.  With  the  Lake  Shore  tariff?— A.  Yes;  but  I  said  I  could  prob- 
ably find  a  lower  rate,  which  I  have  done. 
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Q.  By  what  tariff? — A.  I  used  the  same  Lake  Shore  tariff  to 
Nashua,  New  Hampshire.  That  makes  a  Boston  rate  of  27  cents. 
Then  I  have  got  a  tariff  here,  filed  with  the  Interstate  Commerce 
Commission,  from  Nashua,  New  Hampshire,  to  Portland,  Maine,  of 
9  cents. 

Q.  That  would  make  33  cents. — A.  Then  I  have  got  a  tariff 

10248  issued  by  the  Maine  Central  Eailroad  on  oil  and  a  number  of 
other  things  that  names  a  13-cent  rate  on  oil  from  Portland  to 

Beecher  Falls,  and  from  that  I  find  that  the  rate  from  Toledo  to 
Beecher  Falls,  as  shown  in  the  Government  exhibit,  is  not  correct  on 
the  theory  of  the  lowest  combination  of  locals  without  using  the  tariff 
authority  that  I  showed  the  still  lower  rate  in  my  exhibit. 

Q.  Very  well,  but  it  is  correct  according  to  the  Lake  Shore  tariff?— 
A.  It  is  correct  according  to  that  one  particular  tariff ;  yes,  sir. 

Q.  Now,  on  the  other  tariff  that  you  named  what  was  the  rate?— 
A.  49  cents  against  your  rate  of  50  cents. 

Q.  49  cents  as  against  the  rate  you  claim  the  Grand  Trunk  made, 
of  27  cents  ? — A.  Oh,  there  is  another  combination.  You  asked  me  if 
I  would  admit  the  verity  of  your  rate. 

Q.  Over  the  Lake  Shore  road? — A.  Over  the  Lake  Shore  road. 

Q.  And  that  is  correct,  is  it? — A.  No;  because  here  is  a  rate  over 
the  Lake  Shore  road  of  49  cents. 

Q.  And  another  combination? — A.  Yes,  sir;  still  another. 

Q.  But  the  Lake  Shore  road  combination  that  we  gave  was  cor- 
rect?— A.  Correct  according  to  your  tariff  authority,  but  I  can 
make  a 

Mr.  Rosenthal.  Correct  according  to  the  combination  made  by  the 
Government  ? 

Witness.  Yes. 

Q.  You  can  make  a  rate  one  cent  lower  around  through  Portland 
and  Nashua  and  some  other  place  ? — A.  Around  through  Nashua  and 
Portland. 

10249  Q.  To  Beecher  Falls,  Vermont?— A.  And  I  have  only  had 
a  few  minutes  this  noon  to  work  that  up.    Now  then,  in  re- 
gard to  these  distances.    In  looking  over  your 

Q.  I  will  come  to  that  in  a  minute. — A.  All  right,  sir. 

Q.  We  have  started  on  another  subject. 

The  following  question,  asked  immediately  before  the  noon  recess, 
and  the  answer  thereto  were  read :  "And  during  all  those  years  and 
to  the  present  time  it  was  and  is  a  party  to  that  tariff  [referring  to 
the  C.  &  E.  I.]  ?— A.  Yes,  sir;  from  Chicago." 

Q.  That  is,  the  C.  &  E.  I.  since  at  least  1892  have  had  a  published 
tariff  rate  filed  with  the  Interstate  Commerce  Commission,  from  Chi- 
cago to  Cincinnati,  Louisville,  Evansville,  and  certain  other  points, 
of  11  cents  a  hundred  pounds  on  oil? — A.  They  were  party  to  a  tariff 
naming  that  rate;  yes,  sir. 

Q.  That  was  the  Ohio  Eiver  Association  tariff? — A.  Yes,  sir. 

Q.  For  instance,  Through  Freight  Eates  No.  46,  and  known  as  the 
C.  E.  Fulton  Tariff,  I.  C.  C.  No.  81,  is  one  of  the  tariffs  you  refer 
to  ? — A.  I.  C.  C.  No.  81  is  one  of  the  tariffs  to  which  I  refer ;  yes,  sir. 
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Q.  Known  as  tariff  No.  46  ? — ^A.  Yes,  sir ;  that  is  correct. 

Q.  That  named  a  rate  of  11  cents  on  oil  from  Chicago  to  Evans- 
ville,  Cincinnati,  Jeffersonville,  Brighton,  and  Lawrenceburg,  did  it 
not? — A.  The  tariff  so  reads. 

Q.  And  was  a  conunodity  tariff? — A.  Was  that  from  Chicago? 
Is  that  what  you  ask? 

Q.  From  Chicago. — A.  That  was  a  commodity  tariff — commodity 
and  class. 

Q.  Commodity  and  class  both,  but  commodity  so  far  as  oil 

10250  was  concerned? — A.  Yes,  sir. 

Q.  And  one  whole  page  of  that  tariff  is  devoted  to  the  oil, 
isn't  it — a  single  oil  rate  of  11  cents? — A.  That  is  true,  to  the  oil  and 
descriptions  of  various  rules. 

Q.  Now,  that  tariff  and  the  other  tariffs  in  the  series  naming  rates 
from  1892  down  to  the  present  time  are  well-known  tariffs,  aren't 
they,  to  all  railroads  ? — A.  Yes,  sir. 

Q.  And  are  in  your  hands  as  traffic  manager  of  the  Standard  Oil 
Company? — A.  Yes,  sir. 

Q.  And  have  been  in  your  hands  ever  since  you  have  been  connected 
with  that  department  ? — A.  I  have  known  of  those  tariffs  since  1892 ; 
yes,  sir. 

Q.  And  the  Standard  Oil  Company  has  known  of  them  ever  since 
you  have  been  with  them  ? 

Mr.  Rosenthal.  Whom  do  you  mean  by  "  the  Standard  Oil  Com- 
pany?" 

Q.  That  you  are  connected  with. 

Mr.  Rosenthal.  You  mean  Mr.  Felton  ? 

Q.  The  Standard  that  you  are  connected  with. — A.  M}^  office  in 
New  York  has  known  of  that  tariff ;  yes,  sir. 

Q.  The  Standard  Oil  of  Indiana  have  had  them? — A.  I  imder- 
stand  they  have. 

Q.  Now,  you  testified  that  it  had  been  customary  for  many  years 
for  railroads  to  make  Chicago  rates  ajDply  to  the  Chicago  switching 
district  including  Whiting,  did  you? — A.  I  did. 

Q.  And  these  tariffs  applied  to  Whiting,  did  they  ? — A.  Under  the 
general  scope  of  the  application  of  Chicago  rates,  that  is  correct. 

Q.  And  since  July  6,  1903,  the  Chicago  and  Eastern  Illinois 

10251  have  published  an  application  sheet  specifically  making  tariff 
No.  46,  the  11-cent  tariff  to  Evansville  and  Cincinnati,  appli- 
cable to  Whiting,  have  they  not  ? 

Mr.  Rosenthal.  In  the  absence  of  a  through  tariff  naming  a  lower 
rate. 

A.  I  would  like  to  look  at  the  application  sheet  before  I  answer. 

Q.  I  show  you  petitioner's  Exhibit  520.  That  shows  Whiting  on 
the  C.  T.  T.  Railway? — A.  That  applies  Chicago  rates  from  a  num- 
ber of  points  on  the  Terminal  Transfer  Railroad,  commencing  with 
Blue  Island,  Illinois,  and  ending  with  Whiting,  Indiana,  except 
where  combination  of  local  rates  or  published  through  rate  is  lower, 
in  which  case  such  lower  rate  will  apply. 
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Q.  Did  it  specifically  mention  the  tariff  No.  46  which  you  have 
described  as  making  a  rate  from  Chicago  to  Evansville  and  Cincin- 
nati and  other  points  ? 

Mr.  EosENTHAL.  It  shows  for  itself,  doesn't  it  ? 

A.  It  does. 

Q.  Do  you  know  of  any  published  through  rate  lower  than  this 
rate  ? — A.  There  was  one. 

Q.  Allien  ? — A.  I  think  it  is  in  the  record  in  this  case. 

Q.  "What  is  it? — A.  There  was  an  SJ-cent  rate. 

Q.  Published  rate  filed  with  the  Commission? — A.  The  testimony 
in  this  case  is 

Q.  No ;  I  am  asking  you  if  there  was  any  published  tariff  rate  lower 
than  that  filed  with  the  Commission  since  1892. 

Mr.  EosENTHAL.  That  is  not  what  the  application  sheet  says. 

Q„  Well,  I  asked  you  that  question  and  you  can  answer.— 

10252  A.  Now,  will  you  kindly  give  me  that  question? 

The  following  question  was  read :  "  No ;  I  am  asking  you  if 
there  was  any  published  tariff  rate  lower  than  that  filed  with  the 
Commission  since  1892." 

A.  There  was  an  8|-pent  rate,  but  it  was  not  filed  with  the  Com- 
mission. 

Q.  And  it  is  not  listed  in  this  list  of  tariffs  contained  in  petitioner's 
Exhibit  520 — the  application  sheet? — A.  This  application  sheet 

Q.  Well,  answer  whether  it  is  so  listed  or  not. 

Mr.  EosENTHAL.  "V\Tiat  is  the  question? 

Mr.  Kellogg.  I  ask  him  if  it  is  listed  in  that  Exhibit  520,  the 
8|-cent  tariff. 

A.  The  application  sheet  bears  a  whole  lot  of  numbers  that  I  have 
not  checked  up  with  the  8]-cent  rate. 

Q.  Well,  check  them  over. 

Mr.  EosBNTHAL.  No ;  because  the  rate  is  from  "Wliiting.  Of  course 
it  does  not  require  anjr  application  sheet.  The  rate  itself  is  from 
Whiting,  Mr.  Kellogg. 

Q.  Is  the  tariff  you  refer  to,  which  was  not  filed  with  the  Commis- 
sion, the  8J-cent  tariff,  listed  or  mentioned  by  number  in  that  appli- 
cation sheet  petitioner's  Exhibit  520  ?  That  is  the  question. — A.  Just 
give  me  a  moment  to  glance  over  this,  and  I  will  tell  you. 

Q.  Yes,  sir. — A.  It  is  not. 

Q.  Novif,  Tou  were  the  assistant  general  freight  agent  of  the  C.  & 
E.  I.  road  when  the  first  rate  of  8}  cents  was  made,  petitioner's  Ex- 
hibit   589,  on  April    22,  1892,  I    believe   [handing  witness 

10253  paper] . — A.  I  was,  and  the  tariff  so  shows. 

Q.  Now,  is  this  the  tariff  which  you  say  you  were  advised 
by  Mr.  Lyford,  the  counsel  of  the  C.  &  E.  I.  road,  it  was  not  neces- 
sary to  file  vrith  the  Interstate  Commerce  Commission  because  it  made 
a  rate  from  Whiting,  Indiana,  through  Illinois,  and  back  to  Evans- 
ville, Indiana? — A.  I  did  not  specifically  say  that. 

Mr.  EosENTHAL.  You  mean  you  did  not  testify  that  the  advice  was 
limited  to  any  one  tariff? 
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Witness.  That  is  correct. 

Q.  Well,  is  this  tariff  included  in  the  advice? — A.  1892  is  16  years 
ago. 

Q.  Well,  you  testified  that  Mr.  Lyford  advised  you  it  was  not  nec- 
essary to  file  a  tariff  from  Whiting  into  Illinois  and  back  into  In- 
diana.— A.  I  testified  that  away  back  there — I  could  not  recall  the 
date — I  had  such  advice  from  the  general  counsel  of  the  C.  &  E.  I. 
road,  and  I  assumed  that  that  tariff  was  not  filed  in  accordance  with 
those  advices. 

Q.  Now,  you  say,  I  believe,  that  the  reason  you  did  not  want  to 
file  the  tariff  was  so  that  your  comiDctitors — competitor  railroads — • 
could  not  find  it. — A.  It  was  on  that  basis  that  the  inquiry  was  put 
to  Mr.  Lyford  when  his  advice  was  sought. 

Q.  Well,  is  that  the  reason  you  did  not  file  this  tariff  ? 

Mr.  Rosenthal.  You  mean  with  respect  to  tariffs  generally  ? 

Witness.  With  respect  to  tariffs  generally. 

Q.  I  mean  this  particular  tariff.  Is  that  the  reason  you  did  not 
file  this  particular  tariff? — A.  I  will  have  to  say  in  answer  to 

10254  that  that  I  think  it  was.    It  is  too  far  back  for  me  to  remember 
specifically. 

Q.  Now,  is  that  the  reason  the  company  did  not  file  any  of  the 
other  succeeding  tariffs  down  to  the  time  you  refer  ? 

Mr.  Rosenthal.  There  isn't  any  proof  in  this  case  upon  that,  is 
there,  as  to  whether  they  were  filed  or  not? 

Mr.  Kellogg.  Well,  we  will  see. 

A.  Mr.  Kellogg,  that  is  a  long  time  ago.  I  think  we  worked  under 
those  instructions  up  to  the  time  I  left  the  C.  &  E.  I.  Railroad. 

Q.  And  none  of  these  tariffs — the  S^-cent  tariffs — were  ever  filed 
with  the  Commission  so  far  as  you  know,  were  they? 

Mr.  Rosenthal.  Which  tariffs? 

Mr.  Kellogg.  The  8|-cent  tariff  from  Whiting  to  Evansville. 

Mr.  Rosenthal.  I  think  before  Mr.  Felton  answers  a  question  of 
that  kind  the  tariff  should  be  shown  him. 

Q.  I  show  you  all  of  them.  They  are  all  here.  Petitioner's  Ex- 
hibit 522 " 

Mr.  Martyn.  Those  were  issued  after  he  left  the  road,  were  they 
not? 

Mr.  Kellogg.  Wait  a  moment.  Petitioner's  Exhibits  521,  522,  589, 
590,  and  591.     [Handing  papers  to  witness.] 

A.  The  only  tariff  of  the  number  that  you  hand  me  that  bears  my 

name,  consequently  the  only  tariff  that  was  issued  while  I  was  with 

the  C.  &  E.  I.  road,  is  tariff  G.  F.  D.  5346,  effective  May  2nd,  1892. 

Of  course  I  could  not  say  what  was  done,  or  give  the  reason  for  what 

was  done,  after  I  left  the  Chicago  &  Eastern  Illinois  Railroad. 

10255  Q.  But  up  to  the  time  you  left,  that  is  the  reason  why  the 
tariffs  were  not  filed. — A.  If  my  memory  serves  me  now,  up 

to  the  time  I  left  the  C.  &  E.  I.  road  we  worked  under  Mr.  Lyford's 
advices  in  that  respect. 

Q.  Did  you  have  these  S^-cent  tariffs  in  your  oiEce  in  New  York, 
the  numbers  of  which  I  have  given  you  and  you  have  just  looked 


1916  PELTON. 

at? — A.  I  don't  know  whether  they  were  all  there,  but  some  of  them 
were  there. 

Q.  You  knew  of  the  tariff? — A.  Yes,  sir. 

Q.  Ever  since  you  have  been  with  the  Standard  Oil  Company?— 
A.  No,  I  do  not  think  that  my  attention  was  specifically  called  to 
that  rate  until  my  interview  with  Mr.  Garfield. 

Q.  "When  you  left  the  C.  &  E.  I.  road  you  knew  of  the  8J-cent 
rate  ? — A.  Oh,  I  may  have  known  of  it,  but  not  in  a  way  that  I  car- 
ried that  specific  knowledge  with  me. 

Q.  Now,  you  say  you  were  anxious  to  keep  the  knowledge  of  this 
rate  from  your  competitors,  and  you  named  the  other  day  the  Illinois 
Central  running  down  through  Illinois,  and  the  Big  Four  running 
down  through  Indiana?     Is  that  correct? 

Mr.  Rosenthal.  He  hasn't  said  that. 

A.  I  don't  think  I  made  that  statement  just  as  you  put  it  to  me 
now. 

Q.  Did  you  wish  to  keep  the  knowledge  of  this  tariff  from  your 
competitors? — A.  I  said  that  we  prepared  tariffs  at  that  time  from 
Indiana,  through  Illinois,  back  into  Indiana,  and  did  not  file  them 
with  the  Interstate  Commerce  Commission,  for  the  purpose  of 
10256  keeping  the  information  they  contained  from  our  competitors. 
Q.  Was  this  oil  tariff  one  of  them  ? — A.  I  think  it  was,  but 
I  do  not  remember  specifically. 

Q.  Now,  what  competitors  did  you  wish  to  keep  the  knowledge  of 
this  8^-cent  rate  from? — A.  There  were  competing  lines  running 
from  Whiting,  Indiana,  to  Evansville,  Indiana,  without  going  into 
the  State  of  Illinois. 

Q.  What  were  these  lines? — A.  The  Pennsylvania,  for  example, 
could  have  taken  traffic  that  way. 

Q.  Take  it  on  the  Pennsylvania  from  Whiting  to  what  point?— 
A.  They  could  have  taken  the  business  via  Indianapolis,  and  over  the 
Indianapolis  &  Vincennes  road  to  Vincennes,  Indiana,  and  then  con- 
necting with  the  Evansville  &  Terre  Haute  Railroad,  or  they  could 
have  taken  it  via  Logansport,  Terre  Haute,  Indiana,  and  the  Evans- 
ville &  Terre  Haute  Railroad.  The  Monon  could  have  taken  it,  and 
the  Pennsylvania  could  have  taken  the  business  from  Wliiting,  Indi- 
ana, to  Jeffersonville,  and  then  over  what  was  then  known  as  the 
Louisville,  St.  Louis  &  Evansville  Railroad  direct  into  Evansville, 
Indiana,  without  touching  the  E.  &  T.  H.  road. 

Q.  Those  lines  were  parties  to  the  Chicago  &  Ohio  River  Traffic 
Association,  were  they  ? — A.  They  were. 

Q.  During  those  3'ears  did  you  ever  have  any  knowledge  that  they 
were  cutting  the  11-cent  rate  in  anj^  way? — A.  I  don't  remember 
whether  they  were  or  not. 

Q.  You  have  no  recollection  of  it? — A.  I  have  no  recollection  one 
way  or  the  other. 

Q.  During  all  the  years  from  1892  down  to  the  present  time 
have  you  any  knowledge  that  any  one  of  the  roads  competitive  with 
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10257  the  C.  &  E.  I.  were  making  a  rate  less  than  11  cents  to 
the  Ohio  River  from  Whiting? — A.  I  have  no  information 

on  the  subject,  and  no  recollection  of  it. 

Q.  Well,  oil  has  been  shipped  from  Whiting,  Indiana,  since  you 
have  been  connected  with  the  company,  over  those  lines  to  the  Ohio 
River,  hasn't  it  ? — A.  You  mean  since  I  went  with  the  Standard  ? 

Q.  Yes. — A.    From  Whiting  to  the  Ohio  River? 

Q.  Yes. — A.  Oh,  yes. 

Q.  Paying  11  cents? — A.  Over  which  lines  do  you  mean? 

Q.  Over  the  Pennsylvania  and  the  Monon,  over  any  of  these  lines 
you  mention  except  the  C.  &  E.  I. — A.  I  could  not  say  without ■ 

Q.  You  don't  know  what  they  paid? — A.  I  have  not  investigated 
that  movement. 

Q.  Do  you  know  of  any  of  these  tariffs  the  numbers  of  which  I 
gave  you  naming  the  SJ-cent  rate  from  Whiting  to  Evansville,  ever 
having  been  filed  with  the  Interstate  Commerce  Commission? — I  do 
not  know  one  way  or  the  other  after  I  left  the  C.  &  E.  I.  road. 

Q.  "When  you  left  the  C.  &  E.  I.  road  you  knew  they  had  not  been, 
didn't  you  ? — A.  I  have  so  testified. 

Q.  Did  you  ever  make  any  inquiries  during  the  time  you  have  been 
connected  with  the  Standard  as  to  whether  they  were  filed  with  the 
Interstate  Commerce  Commission  ? — A.  I  have  not. 

Q.  They  do  not  bear  the  I.  C.  C.  number  ? — A.  I  would  like  to  see 
them,  if  you  please. 

(Mr.  Kellogg  handed  papers  to  the  witness.) 

Witness.  They  do  not  bear  any  I.  C.  C.  numbers. 

10258  Q.  Now,  I  notice  the  tariff  that  you  put  in,  the  one  in 
1892,  contained  the  following  clause :  "  This  rate  applies  only 

from  C.  &  C.  T.  tracks  at  Whiting  and  must  not  be  used  for  points 
beyond  Evansville."  Why  did  you  put  that  in  the  tariff? — ^A.  The 
tariff  speaks  for  itself. 

Q.  And  what  does  it  mean? — A.  It  says  the  rate  is  not  to  be  used 
on  traiSc  for  points  beyond  Evansville. 

Q.  Well,  why  was  that? — A.  I  do  not  recall  now  whether  I  was 
simply  asked  for  a  rate  to  Evansville  and  put  that  limitation  on  it. 

Q.  Well,  that  was  to  prevent  its  being  used  for  a  shipment  through 
south  of  Evansville,  wasn't  it,  or  beyond  Evansville  into  another 
State?— A.  That  is  the  idea  that  is  set  forth  in  that  tariff;  yes,  sir. 

Q.  Wherever  it  says  "  proper  "—it  says  "  Evansville  proper  "  on 
that  tariff— does  that  mean  the  same  thing?— A.  It  does. 

Q.  Now,  I  notice  that  that  word  "  proper  "  remained  in  this  tariff 
and  the  successor  tariffs  until  December  10,  1897,  when  the  word 
"  proper  "  and  the  clause  I  referred  to  were  omitted  from  the  tariff. 
Is  that  true  ? 

Mr.  Rosenthal.  Do  not  the  tariffs  themselves  show  ? 

A   The  tariff  you  have  placed  before  me  does  not  bear  that  notation. 

Q.  That  is  tariff  petitioner's  Exhibit  591?— A.  That  is  correct. 

Q.  Why  was  that  left  off  ?— A.  What  was  the  date  of  that  issue? 

Q.  1897.— A.  What  month? 


1918  PBLTON. 

10259        Q.  December,  1897. — A.  I  was  in  the  employ  of  the  Lake 
Shore  &  Michigan  Southern  Eailway  at  that  time,  and  am 
unable  to  answer  your  question. 

Q.  If  it  was  in  before  to  prevent  its  use  on  interstate  traffic,  and 
if  it  was  taken  out,  what  would  it  indicate  ? 

Mr.  EosBNTHAL.  The  witness  has  not  testified  to  anything  of  that 
kind.     Eead  the  question  to  the  witness  again. 

(The  question  was  read.) 

Mr.  EosENTHAL.  1  do  not  understand  that  the  witness  has  so  testi- 
fied, and  I  do  not  understand  that  he  is  under  any  obligation  to 
speculate  as  to  the  whys  and  wherefores  of  it. 

Q.  Well,  was  it  put  in  there  originally  to  prevent  the  tariff  being 
used  for  what  you  suppose  to  be  interstate  traffic  going  beyond  Evans- 
ville? — A.  The  tariff  issued  in  1892  states  that  the  rate  named  therein 
is  not  to  be  used  on  traffic  going  beyond  Evansville. 

Q.  Going  beyond  Evansville  would  be  into  another  State,  wouldn't 
it? — A.  Not  necessarily. 

Q.  Well,  you  thought  that  would  be  interstate  traffic,  didn't  you, 
and  you  put  that  clause  in  there  for  that  purpose  ? — A.  I  do  not  know, 
Mr.  Kellogg,  why  that  was  put  on.  That  was  16  years  ago.  16 
long,  busy  years  have  intervened. 

Q.  Now,  after  the  word  "  proper  "  was  taken  out,  and  since  your 
connection  with  the  Standard  Oil  Company,  has  that  rate  been  used 
on  shipments  going  beyond  Evansville,  consigned  to  points  beyond 
Evansville,  into  the  States  south  of  that? 

Mr.  EosENTHAL.  I  object  to  that  upon  the  ground  that  that  is  not 
cross-examination,    and,    if    anything,    it    is    part   of   your 
10260     own  case. 

Q.  Please  answer. — A.  As  I  recall  there  is  some  testimony 
submitted  by  the  Government  to  that  effect. 

Q.  I  want  you  to  testify  as  to  that  subject,  not  what  the  Govern- 
ment shows. 

Mr.  EosENTHAL.  Eead  the  question  again,  will  you  please? 

The  question  was  read  to  the  witness  as  follows :  "  Now,  after  the 
word  "  proper  "  was  taken  out,  and  since  your  connection  with  the 
Standard  Oil  Company,  has  that  rate  been  used  on  shipments  going 
beyond  Evansville,  consigned  to  points  beyond  Evansville  into  the 
States  south  of  that?  " — A.  I  understand  that  it  has. 

Q.  During  the  time  you  were  with  the  C.  &  E.  I.  road  how  was  this 
oil  waybilled  under  this  8^-cent  rate? — A.  I  do  not  remember. 

Q.  Did  it  show  the  8|-cent  rate  or  the  11-cent  rate? — A.  I  do  not 
know,  Mr.  Kellogg. 

Q.  You  have  no  recollection? — A.  Absolutely  none. 
Q.  Since  you  have  been  cvonnected  with  the  Standard  Oil  Com- 
pany it  was  waybilled  at  11  cents,  wasn't  it,  when  it  was  going  be- 
yond Evansville? — A.  I  had  nothing  to  do  with  the 

Q.  I  am  asking  you  about  the  fact. — A.  I  do  not  know  of  my  own 
knowledge. 
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Q.  Well  have  you  seen  the  waybills  ? — A.  In  regard  to  that  trans- 
action I  only  know  what  was  testified  to  by  the  Government  wit- 
nesses  in   Washington. 

Q.  You  saw  the  waybills  then,  didn't  you? — A.  Whatever  docu- 
ments were  put  in  there  I  saw  or  listened  to. 

10261  Q.  How  was    the    freight  on  that  oil  settled    for  by  the 
Standard  Oil  Company  since  you  have  been  connected  with 

that  company  ? — A.  I  had  nothing  to  do  with  that  settlement  and  can 
not  speak  of  my  own  knowledge. 

Q.  I  have  not  asked  you  if  you  had  anything  to  do  with  the  set- 
tlement ;  I  have  asked  you  how  the  bills  were  presented  and  how  they 
were  paid. 

Mr.  Rosenthal.  He  says  he  does  not  know. 

A.  If  you  insist  on  a  specific  answer  I  will  have  to  say  I  do  not 
know,  because  I  had  nothing  to  do  with  it. 

Q.  Well,  have  you  investigated  to  find  out? — A.  Nothing  except 
what  has  been  offered  in  testimony  in  this  case. 

Mr.  Rosenthal.  By  the  Government? 

Witness.  By  the  Government. 

Q.  Have  you  never  looked  at  the  bills  or  inquired  into  the  manner 
of  the  settlement  by  the  Standard  Oil  Company  since  this  investi- 
gation?— A.  I  do  not  recall  that  I  have  investigated  that  thing  be- 
yond the  evidence  as  submitted  by  the  Government. 

Q.  Haven't  you  talked  with  Mr.  Bogardus  about  it? — A.  I  do  not 
recall  any  conversation. 

Q.  You  recall  no  conversation  with  Mr.  Bogardus  or  with  any  offi- 
cial or  officer  or  agent  of  the  Standard  Oil  Company  of  Indiana  about 
the  manner  of  the  settlement  for  the  freight  on  this  oil  shipped  under 
that  8J-cent  rate? 

Mr.  Rosenthal.  Except  counsel. 

Mr.  Kellogg.  I  will  exclude  counsel,  of  course. 

A.  Really  I  do  not  remember  my  conversation. 

10262  Q.  You  have  been  looking  up  this  case  for  the  last  year, 
haven't  you? — A.  I  have  been  working  on  the  general  case 

more  or  less. 

Q.  And  these  shipments  of  oil  from  Whiting  to  Evansville  under 
this  8|-cent  rate  was  one  of  the  subjects  inquired  into  by  the  Govern- 
ment?— A.  It  was. 

Q.  And  you  say  that  you  have  never  had  any  conversation  or  made 
any  investigation  as  to  how  that  oil  was  settled  for  or  the  freight 
paid  by  the  Standard  Oil  Company  of  Indiana? 

Mr.  Rosenthal.  Beyond  what  the  Government  proof  shows. 

Q.  Beyond  what  the  Government  proof  shows. — A.  I  do  not  recall 
that  I  had  any  conversation  with 

Q.  Well,  you  would  recall  if  you  inquired  into  the  manner  of  set- 
tlement, wouldn't  you? 

Mr.  Rosenthal.  I  object  to  that.  The  question  is  whether  he  does 
recall  it,  not  whether  he  would  if  he  had.    There  is  no  objection  to  the 
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witness  testifying  to  what  as  a  matter  of  fact  he  does  or  does  now 
know. 

A.  I  assumed  the  Government  testimony  was  correct,  and  I  do  not 
recall  that  I 

Q.  I  show  you  Government's  Exhibit  526,  showing  a  statement  of 
billing  of  oil  for  two  weeks  during  August,  1904,  showing  the  rate 
from  Whiting  to  Evansville  to  be  11  cents  a  hundred.  Have  you 
ever  seen  those  ? — A.  I  do  not  recall  ever  having  seen  these  before. 

Q.  Did  you  see  the  originals  of  which  those  are  copies,  which  were 
in  the  office  of  the  Interstate  Commerce  Commission  at  the 

10263  time  the  testimony  was  taken  in  Washington? — A.  I  do  not 
remember  whether  I  looked  at  them  there  ro  not. 

Q.  Is  it  not  a  fact A.  May  I  say  those  sheets  are  matters  that 

would  pass  between  the  Chicago  &  Eastern  Illinois  in  Chicago  and  the 
Standard  Oil  of  Indiana  office. 

Q.  Yes;  but  from  1904  down  you  were  an  officer  or  agent  or  em- 
ploye of  the  Standard  of  Indiana  ? — A.  I  was  an  employe. 

Q.  It  is  your  business  to  look  after  the  traffic,  isn't  it? — A.  Mr. 
Bogardus  is  in  direct  charge  of  the  traffic  of  the  Indiana  company. 

Q.  Now,  is  it  a  fact  that  once  in  two  weeks,  or  about  that,  the  rail- 
road company  rendered  to  the  Standard  of  Indiana  statements  show- 
ing the  date  of  shipments,  the  car  numbers,  the  weight,  and  the  rate 
to  be  11  cents  a  hundred  pounds  from  Whiting  to  Evansville,  and 
that  on  those  statements  the  Standard  figured  up  the  amount  of  the 
rate  on  oil  going  to  Evansville  or  beyond  at  a  different  rate,  to  wit,  8J 
cents  and  6  cents  a  hundred,  and  paid  that  rate  ? 

Mr.  Rosenthal.  Do  you  know  anything  about  it? 

A.  I  had  nothing  whatever  to  do  with  that. 

Q.  I  am  not  asking  you  if  you  had  anything  to  do  with  it.  I  am 
asking  you  if  that  is  the  fact. 

Mr.  Rosenthal.  He  cannot  testify  to  it  unless  he  had  something  to 
do  with  it.  He  cannot  testify  to  that  as  a  fact  unless  he  has  personal 
knowledge  of  it. 

Q.  Is  that  a  fact? — A.  I  know  nothing  about  it  other  than  what 
was  testified  to  at  Washington. 

Q.  As  traffic  manager  you  never  have  looked  into  that  question?— 
A.  No,  sir ;  that  was  handled  by  Mr.  Bogardus ;  that  was  his  duty. 
Q.  And  yet  this  case  has  been  on  trial  for  more  than  a  year, 

10264  and  that  has  been  one  of  the  important  points  in  this  rail- 
road testimony? 

Mr.  Rosenthal.  Oh,  that  has  not  been  a  point  of  any  consequence 
at  all. 

A.  I  assumed  that  the  Government,  presenting,  as  they  did,  or 
claiming  to  present,  as  I  listened  to  the  testimony,  official  statements 
of  the  C.  &  E.  I.  road,  I  assumed  that  testimony  was  correct  and 
accepted  it  as  so. 

Q.  Well,  do  you  accept  the  proposition  that  the  Standard  Oil  had 
those  statements? 
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Mr.  EosETSTTHAD.  It  is  not  for  Mr.  Felton  to  accept  or  reject  a 
proposition  of  that  kind. 

A.  I  have  not  handled  them. 

Q.  Did  you  ever  obtain  the  information  from  anybody  tliat  the 
Standard  Oil  had  those  statements  showing  oil  billed  at  11  cents  ? — 
A.  I  assumed  that  was  correct  on  the  Government's  testimony,  and 
I  do  not  recall 

Q.  I  am  not  asking  you  whether  you  recall  it.  I  am  asking  you 
whether  you  found  out  the  Standard  did  get  such  statements. 

Mr.  EosENTHAL.  He  just  said  he  did  not  know  anything  about  it. 

Q.  Do  you  swear  you  don't  know  anything  about  it,  whether  they 
got  those  or  not? 

Mr.  Rosenthal.  Why,  he  is  under  oath  now.  Anything  he  is 
testifying  to  he  is  swearing  to. 

A.  I  say,  to  the  best  of  my  recollection,  I  have  never  investigated 
or  discussed  that  subject. 

Q.  Do  you  know  whether  the  Standard  Oil  received  such  state- 
ments ? 

10265  Mr.   Rosenthal.  I  object  to  that.     He  has   already   an- 
swered that  he  does  not  know  anything  beyond  what  the  Gov- 
ernment witnesses  have  testified  to  in  the  hearing  heretofore. 

Mr.  Kellogg.  Now,  I  wish  the  witness  to  answer  this  question. 

Mr.  Rosenthal.  But  I  insist  that  he  has  already  answered  that 
specific  question,  put  in  just  that  way. 

The  following  question  was  read :  "  Do  you  know  whether  the 
Standard  Oil  received  such  statements?  " — A.  Only  by  the  hearsay 
or  the  testimony  that  has  been  given. 

Q.  What  hearsay? — A.  The  testimony  at  Washington. 

Q.  You  know  nothing  from  any  agent  or  employe  of  the  Standard 
Oil  Company  of  Indiana  ? — A.  I  do  not  recall  that  I  ever  discussed 
that  with  anybody.     I  assumed  the  statement  was  correct. 

Q.  And  you  never  heard  any  statement  about  it  from  the  Standard 
of  Indiana  or  any  employe? — A.  I  do  not  recall  that  that  has  ever 
been  a  subject  of  discussion  with  me  or  anybody  else.  That  was  a 
duty  and  a  charge  and  a  responsibility  that  rested  entirely  with  the 
man  in  direct  charge  of  the  traffic  of  the  Standard  Oil  of  Indiana. 

Q.  Whose  duty  was  it? — A.  Mr.  Edgar  Bogardus  is  in  charge  of 
that  traffic. 

Q.  Mr.  Edgar  Bogardus  had  charge  of  the  manner  of  settlement 
for  this  oil,  had  he  ? — ^A.  He  had. 

Q.  And  he  would  know  whether  those  statements  were  received  or 
not? — A.  You  will  have  to  ask  him  about  that. 

10266  Q.  Well,  is  it  his  business  to  have  charge  of  it?— A.  Yes, 
sir. 

Q.  It  is?  What  rate  has  the  Standard  Oil  paid  for  shipments 
from  Whiting  to  Evansville  during  the  time  you  have  been  connected 
with  the  Standard  Oil  Company?— A.  I  could  not  say  in  detail. 
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Q.  "Well,  say  generally.— A.  I  have  known  that  there  was  an  8|- 
cent  rate  in  from  Whiting  to  Evansville,  but  I  had  nothing  whatever 
to  do  with  the  payment  of  freight  charges. 

Q.  Did  the  Standard  of  Indiana  pay  11  cents  on  any  of  that  oil?— 
A.  I  do  not  know. 

Q.  Did  you  ever  hear  that  it  did?— A.  Neither  one  way  nor  the 
other. 

Q.  What  is  your  business  in  connection  with  obtaining  these  rates 
on  the  Chicago  &  Eastern  Illinois  and  other  roads?— A.  Oh,  I  have 
to  do  with  freight  matters  generally. 

Q.  Well,  you  assume,  I  suppose,  that  they  pay  the  freight  accord- 
ing to  the  rates  you  get,  do  you  ? — A.  No ;  I  do  not  get  all  the  rates 
used  by  the  Indiana  company  by  a  very  large  number. 

Q.  Will  you  please  produce,  Mr.  Felton,  the  statements  of  billing 
for  oil  shipped  by  the  Standard  of  Indiana  to  Evansville  proper  and 
to  points  beyond  since  you  have  been  connected  with  the  Standard 
Oil  Company,  or,  say,  since  1903?  Will  you  please  do  so?— A.  If 
they  are  in  existence. 

Q.  Will  you  make  a  search  and  see  if  they  are  in  exist- 
10267    ence?— A.  I  will,  sir. 

Q.  I  wish  specifically  for  the  statements  of  billing,  one  of 
them  dated  August  31,  1904,  marked  C.  V.  1309,  and  the  collection 
vouchers  No.  1309  connected  with  it,  for  the  payment  of  freight 
charges  on  the  oil  in  that  statement,  and  each  of  the  other  statements 
during  said  time.  Will  you  produce  those? — A.  I  will  make  search 
for  them ;  if  they  can  be  found ;  yes,  sir. 

Q.  If  they  can  not  be  found,  please  produce  the  books  and  state- 
ments showing  the  freight  paid.  That  office  is  here  in  the  city,  is 
it? — A.  It  is;  yes,  sir. 

Q.  And  will  you  please  have  the  search  instituted  at  once,  so  I  can 
have  this  before  you  leave  the  stand  ? — A.  Will  you  make  a  note  of 
that,  Mr.  Martyn  ? 

Q.  Do  you  know  of  any  other  rate  except  this  8|-cent  rate  and  the 
11 -cent  rate  from  Whiting  to  Evansville  during  that  time? — A.  The 
same  testimony  in  Washington,  to  which  I  referred,  mentioned  a 
6-cent  rate. 

Q.  Have  you  any  tariff  for  a  6-cent  rate? — A..  I  have  not. 

Q.  Have  you  ever  had  any  ? — A.  I  have  not. 

Q.  Have  you  ever  known  of  any? — A.  I  have  not.  I  have  never 
seen  a  6-cent  tariff. 

Q.  Have  you  ever  known  of  any  such  tariff  ? — A.  No,  sir. 

Q.  Do  you  know  whether  any  such  tariff  ever  existed? — A.  I  do 
not  know  whether  it  did  or  not. 

Q.  Did  you  ever  have  any  conversation  with  the  C.  &  E.  I.  officials 
about  that  6-cent  rate? — A.  I  don't  think  I  ever  did. 

Q.  Or  any  conversation  with  any  of  the  officials  or  agents  of  the 
Standard  Oil  Company  of  Indiana  about  that  6-cent  rate? — A.  Not 
that  I  recall ;  I  assumed  that  the  explicit  testimony,  with  the  coUec- 
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tion  vouchers,  submitted  by  the  Government  at  Washington,  was 
complete,  and  as  far  as  I  was  concerned  I  dropped  it. 

Q.  Well,  were  they  correct,  so  far  as  you  know? — A.  I  do  not 
know. 

10268  Q.  Did  the  Government  produce  any  tariff?     The  testi- 
mony showed  there  was  no  tariff. — A.  The  Government  did 

not  produce  any  tariff  covering  6  cents. 

Q.  Was  oil  settled  for  by  the  Standard  of  Indiana  at  a  6-cent  rate, 
going  to  Evansville  and  beyond  ? — A.  The  Government  showed  that 
it  was. 

Q.  Well,  I  ask  you  if  it  was. — A.  I  don't  know  of  my  own  accord. 

Q.  You  never  inquired  into  it? — A.  No,  sir. 

Q.  Never  made  any  investigations  ? — A.  I  do  not  recall  that  I  have 
ever  discussed  the  question  of  the  settlement  of  those  bills. 

Q.  Or  whether  the  oil  was  shipped  at  a  6-cent  rate,  or  8;^? — A.  I 
accepted  the  Government  testimony  as  being  correct  in  that  respect. 

Q.  I  show  you  petitioner's  Exhibit  529,  which  is  a  waybill  of  the 
C.  &  E.  I.  road  for  a  carload  of  oil.  Were  waybills  of  that  kind 
issued  on  the  shipment  of  this  oil  ? — ^A.  Why,  that  is  a  regular  form 
of  a  Chicago  &  Eastern  Illinois  waybill.  You  ask  me  if  that  was 
the  kind  of  waybills  issued.  I  have  nothing  to  do  with  the  C.  &  E.  I. 
waybills. 

Q.  What  did  you  mean  by  the  oil  consigned  from  Whiting,  through 
Evansville,  to  points  beyond? — A.  I  did  not  get  that  question,  Mr. 
Kellogg. 

Mr.  Rosenthal.  You  asked  him  that  before. 

Mr.  Kellogg.  Perhaps  I  did.     I  guess  I  did  ask  him  that. 

Q.  Referring  to  your  Exhibit  166,  you  give  a  rate  from 

10269  Toledo  to  Evansville  of  13  cents,  and  compare  your  propor- 
tion of  it  with  the  rate  from  Whiting,  Indiana,  at  8^  cents, 

do  you  not? — A.  That  exhibit  was  prepared  for  the  purpose  of  com- 
parison. 

Q.  Now,  when  was  that  8|-cent  rate  taken  out  by  the  railroad 
company? — A.  I  do  not  know. 

Q.  Was  it  not  December  1,  1905? — A.  I  could  not  say  without 
checking  up  the  tariff,  Mr.  Kellogg. 

Q.  Well,  about  that  time,  wasn't  it?— A.  I  think  it  was;  yes,  sir. 

Q.  And  since  that  time  the  rate  has  been  15  cents  ?  —A.  No. 

Q.  I  mean  since  that  time  the  rate  has  been  11  cents  from  Whiting 
to  Evansville? — A.  I  think  so. 

Q.  Now,  beginning  with  1900,  the  rate  from  Toledo  to  Evansville 
was  15  cents  instead  of  13,  wasn't  it?— A.  I  so  understand. 

Q.  In  other  words,  in  1900  all  of  the  rates  on  oil  from  Toledo^  to 
Chicago,  Evansville,  and  western  points  were  raised  2  cents  a  hun- 
dred, were  they  not?— A.  I  understand  they  were;  yes,  sir. 

Q.  But  the  rates  on  oil  going  east  were  not  raised,  from  Whiting? 

Mr.  Rosenthal.  I  think  we  have  gone  into  that  very  fully. 

A.  The  Chicago  &  Ohio  River  Traffic  Association  did  not  advance 
the  rate  to  the  Ohio  River  at  that  time,  as  I  remember. 
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Q.  In  other  words,  in  1900  the  rates  on  other  products  from  Whit- 
ing east  were  generally  raised? — A.  I  think  not  to  the  Ohio  River. 
I  think  there  was  no  change  in  any  commodities. 

10270  Q.  Toledo  and  eastern  points A.  Do  not  add  to  your 

first  question,  please.    I  think,  as  I  recall,  on  January  1, 1900, 

there  was  no  advance  in  any  of  the  commodity  rates  from  Chicago 
to  the  Ohio  Eiver,  as  published  by  the  Chicago  &  Ohio  River  com- 
mittee. 

Q.  But  there  was  an  advance  from  Chicago  and  Whiting  and  other 
points  east  to  those  points? — A.  There  were  quite  generally  com- 
modity advances  in  the  Central  Freight  Association  territory. 

Q.  Leading  east  from  Chicago? — A.  Well,  they  could  not  be  ad- 
vanced where  they  came  in  competition  with  the  commodity  rate, 
Chicago  to  the  Ohio  Eiver. 

Q.  Were  they  advanced,  leading  east  from  Chicago  to  Toledo  and 
other  points  ? — A.  I  do  not  know,  sir.  I  would  have  to  inspect  the 
tariffs. 

Q.  The  rates  on  the  C.  &  E.  I.  from  "Whiting  were  not  advanced?— 
A.  As  I  recall,  the  oil  rates  from  Whiting  to  points  on  the  C.  &  E.  I. 
and  E.  &  T.  H.  roads  were  not  advanced  at  that  time. 

Q.  But  the  rates  from  Toledo  to  Evansville  were  advanced  in  1900 
to  15  cents? — ^A.  As  I  recall,  there  was  an  advance  of  2  cents  a  hun- 
dred from  those  points. 

Q.  Your  proportion  of  that  15-cent  rate,  on  the  same  advance, 
would  be  greater  than  your  proportion  of  the  haul  from  Whiting  to 
Evansville,  wouldn't  it? — A.  Tliose  figures  would  work  out  differ- 
ently on  the  basis  of  a  15-cent  rate. 

Mr.  Rosenthal.  If  the  percentages  remained  the  same. 

Q.  The  percentages  did  remain  the  same,  didn't  they? — A.  I  ex- 
pect they  did. 

10271  Q.  So  that  your  proportion   from  Toledo  to  Evansville 
would  be  greater  than  your  entire  haul  from  Whiting  to  Ev- 
ansville ? — A.  You  say  my  proportion.     I  was  not  on  the  C.  &  E.  I. 
road  at  that  time. 

Q.  Well,  the  proportion  of  the  C.  &  E.  I.  road,  then. — A.  On  the 
basis  of  a  15-cent  rate  with  the  same  divisions,  on  which  that  state- 
ment as  an  example  has  been  prepared,  you  are  correct. 

Mr.  Rosenthal.  You  had  better  figure  that  out  before  you  answer 
that  question. 

A.  Of  course,  50  per  cent  of  15  cents  would  be  greater  than  50  per 
cent  of  13  cents.  My  exhibit  was  prepared  to  show  the  policy  that  I 
worked  on  when  I  was  on  the  C.  &  E.  I.  road.  I  show  the  rate  from 
Whiting. 

Q.  But  the  C.  &  E.  I.  did  not  get  all  of  the  rate  from  Whiting.  It 
had  to  pay  $3  a  car  to  the  C.  T.  Company. — A.  It  absorbed  the  $3  a 
car. 

Q.  That  would  be  about  |  of  a  cent  per  hundred  ? — A.  Just  about. 

Q.  So,  taking  out  that  |  of  a  cent  a  hundred,  after  the  rates  were 
raised  in  1900  your  proportion,  or  the  proportion  of  the  C.  &  E.  1, 6f 
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the  haul  from  Toledo  to  Evansville  would  be  greater  by  nearly  a  cent, 
or  about  a  cent  a  hundred  pounds,  than  all  it  received  on  the  haul 
from  Whiting  to  Evansville  ? — A.  I  have  not  figured  it ;  but  the  pro- 
portion of  course,  would  be  greater  under  a  15-cent  rate  than  it  would 
be  under  a  13-cent  rate. 

Q.  I  show  you  a  billing  order,  defendants'  Exhibit  165, 

10272  from  Kankakee,  Illinois,  to  East  St.  Louis  on  oil  of  6  cents 
per  hundred  pounds.    That  was  the  billing  order  issued  by 

the  Illinois  Central  road,  was  it? — A.  It  so  reads;  yes,  sir. 

Q.  Now,  this  purports  to  have  been  issued  December  31,  1898. 
When  did  you  first  hear  of  this  billing  order? — A.  The  first  recol- 
lection that  I  have  of  any  knowledge  of  that  rate  was  when  Mr.  Page 
mentioned  it  in  his  statement  before  Mr.  Garfield,  in  May,  1906.  It 
was  very  fresh  in  his  mind,  but  I  had  no  information  whatever  on 
the  subject. 

Q.  Kankakee,  Illinois,  is  how  far  from  Chicago? — A.  52  or  55 
miles,  something  like  that. 

Q.  How  far  from  Kankakee  to  East  St.  Louis  ? — A.  I  do  not  recall 
the  Illinois  distance.  The  short-line  distance,  Chicago  to  East  St. 
Louis,  is  281  miles;  and  taking  out,  say,  51,  I  should  say  roughly 
speaking  the  distance  is  230  miles  or  something  like  that. 

Q.  Is  there  any  refinery  at  Kankakee,  Illinois? 

Mr.  Rosenthal.  Is  there,  or  was  there  ? 

Q.  Is  there  now? — A.  There  is  no  refinery  at  Kankakee,  Illinois, 
to-day  that  I  know  of. 

Q.  Has  there  ever  been  one  there  that  operated? — A.  I  do  not 
know. 

Q.  Did  you  ever  inquire  into  the  subject  at  all? — A.  I  have  abso- 
lutely no  interest  in  the  matter,  exctpt  what  Mr.  Page  testified  to. 

Q.  Did  Mr.  Page  testify  to  any  shipments  of  oil  from  Kankakee, 
Illinois? — A.  Yes,  sir.  He  said  that  that  rate  was  issued  for  the 
Cudahy  Packing  Company,  who  had  a  contract,  the  Laclede  Gas 
Light  contract  at  East  St.  Louis. 

10273  Q.  Is  it  not  a  fact  that  the  Cudahys  started  to  build  a 
refinery  at  Kankakee,  and  that  before  it  was  completed  it 

was  bought  out  by  the  Manhattan  Oil  Company  and  dismantled? — • 
A.  I  do  not  know. 

Q.  You  never  knew  of  its  shipping  a  pound  of  oil,  did  you? — A. 
I  do  not  know  anything  about  it  at  all,  Mr.  Kellogg. 

Q.  This  billing  order  165  was  never  filed  with  the  Commission, 
was  it? — A.  There  was  no  necessity  for  it — Kankakee,  Illinois,  to 
East  St.  Louis,  Illinois. 

Q.  It  never  was  filed  with  the  Commission,  so  far  as  you  know  ?^ 
A.  Not  so  far  as  I  know. 

Q.  Now,  referring  to  billing  order  by  the  St.  Louis,  Peoria  &  North- 
ern Railway  dated  April  10,  1899,  defendants'  Exhibit  164,  from 
Chicago  to  East  St.  Louis,  when  did  you  first  hear  of  this  billing 
order? — A.  I  think  it  was  in  the  files  that  I  inherited  from  Mr.  Page. 
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Q.  In  the  files  of  the  Standard  Oil  Company? — A.  It  has  a  stamp 
on  it  to  which  you  have  already  called  my  attention  during  the  direct 
testimony,  and  asked  me  what  it  meant.  It  has  a  stamp  "  Eeceived 
by  Howard  Page,  April  12,  '99." 

Q.  That  is  where  you  found  it.  It  is  marked  on  its  face  in  pencil 
"  Canceled."  When  was  it  canceled  ? — A.  There  is  a  notation  on  the 
tariff  that  it  expired  with  the  current  year  unless  specially  continued. 

Q.  Since  you  have  been  connected  with  the  Standard  Oil  Company 
has  it  shipped  any  oil  on  a  6-cent  rate  over  the  St.  Louis,  Peoria  & 
Northern  Railway  to  East  St.  Louis? — A.  I  do  not  know. 

10274  Q.  Did  you  e^er  inquire  to  see ? — A.  I  did  not. 

Q.  During  these  years  since  1904  or  1903,  whatever  the 
time  was,  since  you  have  been  an  employe  of  the  Standard  Oil  of 
Indiana,  over  what  lines  has  it  shipped  oil  from  Whiting  to  East 
St.  Louis  ? — A.  I  think  the  shipments  have  been  confined  to  the  Chi- 
cago, Burlington  &  Quincy,  the  Chicago  &  Alton,  and  the  Chicago 
&  Eastern  Illinois. 

Q.  A^Tiat  other  lines  reach  St.  Louis  and  East  St.  Louis  from 
Whiting  or  the  Whiting  connections  by  switching? — A.  There  are  a 
great  many.  I  have  known  the  Monon  to  take  business  even  out  of 
Chicago  for  East  St.  Louis  and  in  connection  with  the  Vandalia  via 
Indianapolis. 

Q.  The  St.  Louis,  Peoria  &  Northern  is  one  line? — A.  The  St. 
Louis,  Peoria  &  Northern,  as  I  recall,  has  not  been  in  existence  as  the 
St.  Louis,  Peoria  &  Northern  for  a  number  of  years. 

Q.  It  belongs  now  to  the  Chicago  &  Alton  ? — A.  I  think  you  know 
more  about  that  than  I  do. 

Q.  I  have  a  suspicion  that  it  does.     Now,  the  Illinois  Central 

A.  That  is  a  line ;  yes,  sir. 

Q.  Name  the  other  lines.  The  Rock  Island? — A.  I  think  the  Rock 
Island  has  rails  from  Chicago  to  East  St.  Louis. 

Q.  I  believe  you  testified  that  you  put  in  a  6:|:-cent  rate,  effective 
October  24,  1894,  over  the  C.  &  E.  I.  road  and  the  Big  Four  road 
from  Dolton,  Illinois,  to  East  St.  Louis,  did  you  not,  being  Peti- 
tioner's Exhibit  576? — A.  The  copy  of  the  tariff  represented 
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agent  of  the  C.  &  E.  I.  road. 

Q.  And  also  you  put  in  the  61 -cent  rate  issued  the  next  year,  ef- 
fective October  14,  1895  ?— A.  I  did. 

Q.  During  the  time  you  were  connected  with  the  C.  &  E.  I.  road 
did  you  carry  oil  from  Dolton  to  East  St.  Louis  on  that  tariff?— A. 
As  I  recollect  it,  we  did. 

Q.  How  was  the  oil  billed  ? — A.  I  do  not  remember. 

Q.  You  have  no  recollection  ? — A.  No,  sir. 

Q.  Was  it  blind-billed? — A.  I  do  not  recall  whether  it  was  or  not. 

Q.  A^'^lat  arrangements  did  you  make  with  the  Big  Four  about 
billing  the  oil  ? — A.  I  do  not  recall  that  I  made  any. 
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Q.  Did  you  confer  with  the  Standard  officials  about  putting  this 
rate  in? — ^A.  I  named  them  the  rate  in  order  to  get  a  share  of  the 
business. 

Q.  To  whom  did  you  name  the  rate  ? — A.  As  I  recall  the  conversa- 
tion, I  named  the  rate  to  Mr.  Howard  Page. 

Q.  You  say  you  named  the  rate  in  order  to  get  a  share  of  the  busi- 
ness. How  was  the  business  going  at  that  time?— A.  As  I  recall  it, 
via  the  Chicago,  Burlington  &  Quincy  and  the  Chicago  &  Alton. 

Q.  How  did  you  find  out? — A.  I  do  not  remember  now,  Mr.  Kel- 
logg.    That  was  a  good  many  years  ago. 

Q.  You  traffic  men  keep  pretty  close  track  of  the  shipments  of 
your  competitor,  don't  you  ? — A.  Oh,  yes,  we  endeavor  to. 

Q.  The  Standard  Oil  traffic  from  Dolton  or  from  Whiting 
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Q.  Was  very  heavy. — A.  I  do  not  remember  the  volume  of 
traffic  that  was  moving  at  the  time  that  rate  was  put  in. 

Q.  Well,  years  afterward  it  amounted  to  several  thousand  cars  a 
year,  didn't  it? — A.  I  think  it  reached  as  high  as  3,500  cars,  or  some- 
thing of  that  kind. 

Q.  At  the  time  you  put  that  rate  in,  Wliiting  was  supplying  sub- 
stantially all  that  southwestern  country  with  oil,  wasn't  it? — A.  I 
could  not  say. 

Q.  You  know  of  no  refineries  in  that  country  at  that  time,  do 
you? — A.  I  should  say  that  at  that  time  I  did  not  know  anything 
about  it. 

Q.  You  generally  knew  where  the  big  oil  fields  were,  didn't  you  ? — 
A.  No,  sir;  not  at  that  time. 

Q.  Had  you  ever  heard  of  any  refinery  in  Kansas  or  Oklahoma  at 
that  time? 

Mr.  Rosenthal.  At  what  date? 

Q.  1894  or  '5.  A.  I  have  answered  that  question,  I  think,  by 
saying  that  at  that  time  I  did  not  know  anything  about  it. 

Q.  Well,  you  did  know  that  there  was  a  very  large  traffic  from 
Whiting  to  East  St.  Louis,  didn't  you,  in  oil  ?— A.  I  knew  there  was 
considerable  oil  moving  from  "VVhiting  to  East  St.  Louis. 

Q.  How  did  you  get  on  to  the  fact  that  your  competitors  were 
taking  all  the  oil — simply  because  you  were  not  getting  any  ?— A.  Oh, 
that  was  in  1894.     I  do  not  recall  the  circumstances  leading  up  to 

that. 

Q.  Now,  it  would  not  be  possible  for  any  one  or  two  roads 
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it  ? — A.  No ;  I  do  not  think  it  would. 

Mr.  EosENTHAL.  And  knowing  what  the  rates  were. 

Witness.  And  knowing  what  the  rates  were. 

Q.  Then  it  could  not  be  said  that  the  Chicago  &  Alton  road  was 
blind-billing  that  oil  to  keep  its  competitors  from  knowing  the  rate, 
could  it?— A.  I  do  not  know  anything  about  blind-billing  on  the 
Chicago  &  Alton  Railway. 
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Q.  You  have  testified  here  in  response  to  your  coimsel  that  blind- 
billing  was  used  to  keep  the  rate  from  competitor  roads. 

Mr.  Rosenthal.  He  did  not,  with  respect  to  the  Chicago  &  Alton, 

Witness.  I  have  not  heard  that  the  Chicago  &  Alton 

Q.  Was  there  a  different  reason  on  the  Chicago  &  Alton  than  theije, 
was  on  any  other  road? 

Mr.  EosENTHAL.  There  is  not  any  proof  of  blind-billing  on  the 
Chicago  &  Alton,  Mr.  Kellogg.     There  was  not  any. 

Q.  Well,  billing  it  at  a  different  rate,  then. 

Mr.  Rosenthal.  There  was  not  any  proof  of  that — there  is  not  any. 

Mr.  Kellogg.  Oh,  yes,  there  is. 

Mr.  Rosenthal.  Oh,  no. 

Mr.  Kellogg.  The  proof  shows  that  the  Chicago  &  Alton  billed  it 
at  18  cents  always. 

Mr.  Rosenthal.  Waybilled. 

Mr.  Kellogg.  That  is  billing. 

Mr.  Rosenthal.  Not  billing  to  the  Standard. 

Mr.  Kellogg.  They  billed  to  the  Standard  at  18  cents,  some 
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Mr.  Rosenthal.  Oh,  we  fought  that  all  out,  you  know, 
and  the  Circuit  Court  of  Appeals  said  there  was  nothing  to  that  cir- 
cumstance as  it  existed  in  that  case. 

Q.  How  did  you  bill  the  oil  and  settle  for  it  with  the  Standard  of 
Indiana  during  the  years  that  you  were  with  the  C.  &  E.  I.  road?— 
A.  I  don't  remember. 

Q.  You  don't  know  how  it  was  settled  for  or  how  it  was  way- 
billed  ? — A.  I  do  not  remember  anything  about  it. 

Q.  You  have  no  recollection  about  it  whatever? — A.  Not  about 
those  details;  no,  sir. 

Q.  Will  you  say  it  was  not  blind  billed  over  the  C.  &  E.  I.  ? — A.  I 
would  not  say  that  it  was  or  that  it  was  not. 

Mr.  Rosenthal.  What  difference  does  it  make  what  a  man  would 
say  when  he  says  he  does  not  know  anything  about  it  ? 

Q.  Why  did  you  make  this  tariff  read  from  Dolton,  Illinois? 

Mr.  Rosenthal.  Has  not  that  already  been  explained  ? 

Mr.  Kellogg.  No. 

Witness.  I  knew  that  the  oil  would  come  from  Whiting,  and  that 
it  would  come  via  the  Chicago  &  Calumet  Terminal  road  to  the  C.  & 
E.  I.  at  Dolton,  I  suppose.  That  is  the  only  reason  I  can  give  at  this 
late  day. 

Q.  That  is,  you  knew  that  it  would  come  over  the  Chicago  Ter- 
minal Transfer  to  Dolton,  and  that  your  rails  ended  at  Dolton.  Is 
that  right? — A.  I  knew  that  when  I  secured  some  of  the  business 
from  Whiting  to  East  St.  Louis  that  it  would  come  to  the  C.  &  E.  I. 
at  Dolton. 

Q.  And    so    you    made    this    tariff   read    from    Dolton.     Is   that 
the  reason? — A.  That  is  the  reason  as  I  recall,  that  Dolton 

10279  was  included  in  that  tariff. 

Why  did  you  make  the  other  tariffs  to  Evansville  read 
from  Whiting? — A.  It  is  a  pretty  hard  thing  to  try  to  remember 
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back  15  or  16  years  why  I  did  one  thing  with  one  tariff  and  another 
thing  with  another. 

Q.  But  you  told  your  counsel  that  you  remembered  putting  this  in, 
that  you  put  this  rate  in,  filed  it,  and  you  have  now  stated  why  you 
made  it  read  from  Dolton,  Illinois,  and  I  have  asked  you  why  you 
made  the  others  read  from  Whiting? — A.  While  that  tariff  reads 
from  Dolton,  it  has  a  provision  applying  the  tariff  from  Whiting, 
Indiana,  and  I  assume  that  I  filed  it  considering  it  a  straight  inter- 
state tariff. 

Q.  Then,  why  didn't  you  say  from  AVhiting  to  East  St.  Louis? 
Why  did  you  put  it  in  a  footnote  ? — A.  I  evidently  considered  at  the 
time  that  the 

Mr.  Rosenthal.  That  is  not  in  a  footnote.  That  is  in  just  as  big 
type  and  as  conspicuously  printed  as  anything  else  on  the  tariff. 

Witness.  I  evidently  considered  at  the  time  that  tariff  was  issued 
that  it  fully  covered  interstate  requirements,  and  the  best  evidence  of 
that  is  that  I  filed  it  with  the  Commission. 

Q.  Well,  I  know,  but  why  did  you  then  make  it  read  from  Dolton, 
Illinois,  to  East  St.  Louis?  Why  didn't  you  make  it  read  from 
Whiting? 

Mr.  Rosenthal.  I  submit  he  has  just  answered  it  two  ways. 

Q.  Have  you  got  any  other  reason  than  that  you  have  stated? — ^A. 
No  other  reason. 
10280        Q.  Because  your  rails  ended  at  Dolton  ? — A.  No ;  I  did  not 
say  that.     I  have  not  said  that. 

Q.  That  is  not  the  reason  ? 

Mr.  Rosenthal.  No;  he  has  not  said  that.  He  said  that  might 
have  been  a  reason. 

A.  I  said  that  might  have  been  a  reason. 

Q.  Was  it  or  was  it  not  a  reason  ? — A.  Wliy,  away  back  in  1894  I 
practically  did  all  the  work  with  one  or  two  clerks,  and  we  used  to 
get  out  a  tariff  as  best  commended  itself  to  our  idea  at  that  time; 
but  I  specifically  applied  that  rate  from  Whiting,  and  filed  the  tariff 
with  the  Interstate  Commerce  Commission. 

Q.  Did  you  ever  make  any  other  tariff,  other  than  on  oil,  read 
from  Dolton,  Illinois? — A.  I  think  I  have. 

Q.  Name  one. 

Mr.  Rosenthal.  That  exact  question  was  asked  him,  and  he  testi- 
fied to  it  before.    He  said  he  could  not  undertake  now  to  name  it. 

Q.  Name  one? — A.  I  could  not,  now.  It  is  a  good  many  years 
ago. 

Q.  Since  you  have  been  connected  with  the  Standard,  its  ship- 
ments out  of  Whiting,  Indiana,  have  been  entirely  in  carloads,  have 
they?— A.  Oh,  no;  the  Standard  ships  some  less  than  carload  stuff 
out  of  Whiting. 

Q.  Where  to? — A.  I  could  not  say. 

Q.  Well,  to  all  points? — A.  I  do  not  know.  I  do  not  handle  that 
business. 

Q.  Who  does  handle  it? — A.  Mr.  Bogardus. 
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Q.  But  it  does  ship  less  than  carload  amounts?— A.  There  must 
be  some  less  than  carload  trade. 

10281  Q.  Some  going  to  Illinois  towns?— A.  I  should  say  yes. 
Q.  St.  Louis  and  East  St.  Louis?— A.  I  do  not  think  there 

would  be  much  less  than  carload  stuff  going  to  East  St.  Louis. 

Q.  Would  there  be  any? — A.  I  could  not  say. 

Q.  Under  what  tariff  were  the  less  than  carload  shipments  made?— 
A.  I  do  not  know. 

Q.  Don't  you  know? — A.  No,  sir. 

Q.  Is  there  any  tariff  for  them  ? — A.  I  never  had  anything  to  do 
with  it  at  all. 

Q.  Never  had  anything  to  do  with  it? — A.  I  do  not  pay  any  atten- 
tion whatever  in  my  office  to  less  than  carload  shipments.  Some- 
times I  look  up  less  than  carload  rates. 

Q.  Do  you  have  any  tariffs  in  your  office  showing  less  than  car- 
load rates? — A.  Most  all  tariffs  show  less  than  carload. 

Q.  Name  some  of  them,  from  Whiting. — A.  Most  any — any  class 
tariff  names  less  than  carload. 

Q.  Name  one  from  Whiting,  or  Chicago  applicable  to  Whiting. 

Mr.  Rosenthal.  Do  you  mean  name  one  that  he  has  in  his  office? 

Q.  Name  one  that  applies. 

Mr.  Rosenthal.  Or  name  a  tariff  which  contains  a  class  rate— 
which  ? 

Q.  Yes. 

Mr.  Rosenthal.  Well,  which? 

Q.  Both.  Separate  your  answer. — A.  What  wsls  the  question, 
please  ? 

Q.  Name  a  tariff  for  less  than  carload  rates  from  Chicago 
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number.    I  assume  the  Lake  Shore  road  has  a  tariff  applying 

from  Chicago  that  would  name  less  than  carload  rates  from  Whiting. 

Q.  AAliat  is  the  name  of  the  tariff  ? — A.  Oh,  I  do  not  know. 

Q.  Is  there  any  traffic  association  tariff  re»ding  west  from  Chi- 
cago? 

Mr.  Rosenthal.  Why  don't  you  ask  him  il  Tariff  24  has  the  less 
than  carload  rates? 

Q.  I  will  ask  the  questions  myself.  Is  there  any  tariff  for  less  than 
carload  rates  leading  west  from  Chicago? 

Mr.  Rosenthal.  He  knows  what  you  are  driving  at. 

A.  I  should  say  there  were  a  couple  of  hundred  of  them. 

Q.  Name  one  of  them. — A.  The  tariffs  issued  by  the  Western 
Trunk  Line  Committee. 

Q.  To  all  points  west  of  Chicago — St.  Louis,  East  St.  Louis,  and 
various  other  places? — A.  Oh,  yes;  there  must  be  tariffs  from  Chi- 
cago that  name  less  than  carload  rates  on  oil  to  every  place. 

Q.  Name  one  to  East  St.  Louis,  and  give  us  the  tariff  reference.— 
A.  I  could  not  do  that. 

Q.  You  could  not  do  it  ? — A.  I  do  not  carry  any  of  those  tariffs  in 
my  mind. 
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Q.  You  do  not  ? — A.  No,  sir. 

Q.  Mr.  Rosenthal  says  Traffic  Association  Tariff  No.  24.  I  will 
take  his  suggestion.    "WTiat  about  that  ? 

Mr.  EosENTHAL.  Mr.  Eosenthal  said  that  was  what  you  were  try- 
ing to  show  by  your  question. 

Mr.  Kellogg.  If  you  know  more  aboiit  it  than  I  do,  I  will 
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Mr.  Eosenthal.  I  am  glad  to  see  you  have  gotten  in  the 
right  track. 

Q.  What  about  that  tariff  ? — -A.  Well,  what  about  it  ? 

Q.  I  asked  you  if  you  knew  about  that  tariff? — A.  You  will  have 
to  make  a  more  specific  question  than  that.  You  will  have  to  put  your 
question  more  specifically. 

Q.  I  will  put  the  question.  Does  not  oil  move  from  Whiting  to 
various  Mississippi  River  points  and  other  points  in  the  West  at  5th- 
class  rates  ? — A.  I  can  not  answer  that  specifically,  but  my  impression 
is — you  have  hooked  up  two  questions  there  in  one. 

Q.  Well,  answer  them  as  you  please. — A.  I  do  not  know  specif- 
ically, but  my  impression  is  that  no  oil  moves  to  Mississippi  River 
crossings  proper  on  class  rates. 

Q.  Does  it  to  other  points  west  of  the  Mississippi  River? — A. 
There  are  tariffs  covered  by  the  Western  Classification,  applying 
from  Chicago,  that  name  5th-class  rates  applicable  to  oil. 

Q.  And  your  company  makes  shipments  on  those  tariffs  ? 

Mr.  Rosenthal.  He  said  he  did  not  know. 

A.  I  imderstand  shipments  are  made  to  Western  Trunk  Line  Com- 
mittee points  on  the  basis  of  6th-class  rate,  as  shown  in  the  Western 
Classification. 

Q.  Was  the  Chicago  &  Western  Illinois  a  party  to  the  Chicago- 
St.  Louis  Traffic  Association  while  you  were  with  that  company? — ■ 
A.  I  think  not. 

Q.  Didn't  it  join  ? — A.  At  the  time  you  mention  we  were  so 
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the  freight  associations. 

Q.  Did  it  not  join  in  the  Chicago-St.  Louis  Traffic  Association  tar- 
iffs ? — A.  There  was  quite  a  long  time  when  they  used  to  find  a  great 
deal  of  fault  with  me  for  taking  individual  action  as  to  rates,  and  I 
afterward  consented  that  the  name  of  the  Chicago  &  Eastern  Illinois 
should  be  printed  on  some  of  their  issues 

Q.  Was  it  not  printed  on  the  Chicago-St.  Louis  Traffic  Association 
tariffs  during  the  time  you  were  there? — A.  Just  before  you  ask  that 
question  let  me  answer  your  former  question  completely. 

Q.  Yes. — A.  But  we  were  not  bona  fide  members  at  that  time  of 
that  association  and  did  not  participate  in  the  expense  of  the  main- 
tenance of  the  chairman  and  his  office,  and  all  that. 

Q.  But  you  were  parties  to  the  tariff,  weren't  you  ? — A.  We  allowed 
the  name  of  the  Chicago  &  Eastern  Illinois  to  be  put  on  some  of  those 
tariffs. 
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Q.  And  you  were  parties  to  the  tariff  of  the  Chicago-St.  Louis 
Traffic  Association,  Tariff  No.  24  and  the  one  preceding  it?— A.  I 
could  not  say  without  looking  at  the  tariff. 

Q.  Look  at  No.  24,  and  then  if  you  have  not  the  information  look 
it  up  to  see  whether  you  were. — A.  I  find  that  the  name  of  Chicago 
&  Eastern  Illinois  is  on  Chicago-St.  Louis  Traffic  Association  Tariff 
No.  24. 

Q.  Was  it  also  on  the  tariff  which  immediately  preceded  that?— 
A.  I  do  not  know. 

Q.  You  have  no  recollection  of  it? — A.  No,  sir;  except  what  I 
have  stated,  that  I  was  not  very  much  given  to  traffic  asso- 

10285  ciations  in  those  days. 

Q.  Now,  did  the  Standard  Oil  Company  of  Indiana  use  the 
rates  named  in  Tariff  No.  24  for  any  shipments  of  any  kind  to  any 
points  ? — A.  I  do  not  know. 

Q.  What  did  you  mean  by  saying  it  did  ship  on  a  5th-class  rate?— 
A.  I  said  that  the  Standard  Oil  Company  made  less  than  carload 
shipments  out  of  Whiting  at  5th-class  rates  into  the  West — Western 
Trunk  Line  territory  and  points  like  that.  I  assume  they  did;  and 
understand,  please,  that  I  have  also  said  that  I  had  absolutely  nothing 
whatever  to  do  with  that  less  than  carload  business. 

Q,.  You  mean  carload,  in  the  5th  class? — A.  You  were  asking  me 
about  less  than  carload  ones. 

Q.  Carload  is  5th  class,  isn't  it,  in  that  association  ? 

Mr.  Rosenthal.  In  what  association? 

Q.  In  the  classification  of  the  Chicago-St.  Louis  Traffic  Associa- 
tion.— A.  The  Western  Classification  clearly  provides  that  petroleum 
takes  5th-class  rates. 

Q.  The  Chicago-St.  Louis  Traffic  Association  tariffs  were  governed 
by  the  Illinois  classification? 

Mr.  Rosenthal.  They  are  governed  by  what  they  purport  to  be. 

Q.  Well,  that  is '  the  Illinois  classification,  isn't  it  ? — A.  I  could 
not  say  without  consulting  it. 

Q.  lATiat  was  the  Illinois  classification — how  was  oil  classified  in 
carloads  in  the  Illinois  classification? 

Mr.  Rosenthal.  I  think  it  is  in  the  record  here  as  5th  class,  isn't 
it,  Mr.  Durand  ? 

Witness.  As  I  had  never  used  the  Illinois  classification 

10286  with  respect  to  oil — oil  in  the  State  of  Illinois  always  taking 
commodity  rates — I  would  rather  consult  the  classification  be- 
fore I  answer. 

Q.  Wliat  was  less  than  carloads  ? — A.  I  had  absolutely  nothing  to 
do  with  less  than  carload  shipments  and  do  not  know  anything  about 
that. 

Q.  How  were  they  classified? — A.  I  do  not  know.  I  had  nothing 
to  do  with  it  at  all. 

Q.  You  never  have  known? — A.  I  do  not  recall  that  I  have  ever 
had  a  bit  of  correspondence  since  I  have  been  with  the  Standard  Oil 
Comjjany  with  reference  to  less  than  carload  shipments. 
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Q.  You  have  been  a  traffic  official  for  thirty  years,  as  Mr.  Rosen- 
thal says.  Don't  you  know  how  less  than  carloads  of  oil  were  clas- 
sified?— A.  I  do  not  claim  to  linow  anything  about  freight  matters 
unless  I  have  the  tariff  before  me. 

Q.  And  your  counsel  asks  the  question?  You  do  not  know,  then, 
from  your  experience  of  thirty  years — you  do  not  know  how  less  than 
carloads  of  oil  were  classified  in  the  Western  Classification? — A.  I 
think  that  oil  is  classified  (and  I  speak  this  from  memory  entirely, 
having  previously  told  you  that  I  never  bother  about  less  than  car- 
load shipments.  I  do  not  mean  to  say  bother,  but  I  do  not  interest 
myself  in  less  than  carload  shipments.  The  refineries  take  care  of  all 
less  than  carload  and  the  major  portion  of  the  carload) .  As  I  recall, 
the  Western  Classification  provides  a  3rd-class  rate  on  oil  in  less  than 
carloads. 

Q.  And  the  Illinois  Classification  is  the  same,  isn't  it? — A.  I  do 
not  know  without  looking  at  it. 

10287  Q.  Less  than  carload  shipments  out  of  Whiting,  Indiana,  to 
East  St.  Louis  or  St.  Louis  would  be  made  under  what 

tariff? — A.  I  could  not  say.  I  think  very  likely  that  there  might  be 
cases  where,  rather  than  pay  the  less  than  carload  rate,  they  would 
bulk  a  sufficient  number  of  less  than  carload  shipments  to  use  the  car- 
load rate. 

Q.  I  am  asking  you  what  tariff  would  govern  less  than  carload 
rates  from  Wliiting,  Indiana,  to  East  St.  Louis? — A.  I  do  not  know 
that  any  less  than  carload  shipments  were  ever  made  from  Whiting 
to  East  St.  Louis. 

Q.  I  am  not  asking  you  that  question.  If  made,  what  would  gov- 
ern them  ? — A.  What  rate  ? 

Q.  Yes. — A.  I  would  not  undertake  to  answer  that  without  study- 
ing that  entire  tariff  with  all  its  supplements. 

Q.  Well,  look  at  it. — A.  Well,  shall  we  adjourn  for  the  day? 

Q.  No.  I  ask  you  what  tariff,  not  what  rates. — A.  You  have  asked 
me  to  name  the  rate,  and  you  hand  me  a  tariff. 

Q.  No;  the  tariff. — A.  You  asked  me  first  to  name  the  rate,  and 
you  hand  me  a  tariff  with  YO  or  80  supplements  to  it. 

Q.  I  asked  you  to  name  the  tariff  under  which  a  less  than  carload 
rate  would  go  ? — A.  I  don't  know. 

Q.  You  don't  know  ? — A.  No,  sir. 

Q.  Would  not  Tariff  No.  24  govern  it?— A.  There  might  be  some 
other  one. 

Q.  Look  and  see  if  that  would  govern.— A.  I  can  not  answer  as  ta 
the  rate  without  going  all  through  that  tariff  and  the  supple- 
ments. 

10288  Q.  Look  at  that  tariff  and  see  if  that  tariff  would  govern 
the  shipment.— A.  Well,  let  us  adjourn  for  the  day. 

Q.  No;  we  will  not  adjourn  for  the  day.— A.  Because  I  am  not 
going  to  answer  that  question,  and  you  certainly  do  not  expect  me  to, 
on  perusal  of  two  or  three  pages,  when  the  docunient  which  you  hand 
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me  contains  70  pages.     Now,  if   you  want  me  to  go   through  that 

tariff 

Q.  Can  you  answer  that  question  ? — A.  Not  without  going  through 
the  tariff  and  the  supplements. 

Q.  Have  you  got  to  read  that  tariff  through  to  answer  that  ques- 
tion?— A.  Yes,  sir. 

Q.  Eead  every  word  in  it  from  beginning  to  end,  to  answer  that 
question? — A.  I  would  not  be  justified  in  quoting  a  rate  without 
looking  at  every  supplement. 

Q.  I  have  not  asked  you  for  the  rate.    I  have  asked  you  what  tariff 

governs  a  less  than  carload  shipment. — A.  Now,  wait  a  minute.    You 

first  asked  me  to  name  the  rate.    The  stenographer  will  confirm  that. 

Q.  Now,  will  you  please  answer  my  question  ? — A.  If  you  want  to 

ask  another  question,  I  will  answer  it. 

Q.  Less  than  carloads  are  not  governed  by  commodity  rates,  are 
they,  from  Whiting,  Indiana? — A.  Sometimes. 

Q.  Name  a  commodity  rate  that  governs  less  than  carload  from 
Whiting,  Indiana  ? — A.  I  could  not  say  as  to  "VVTiiting,  Indiana. 
Q.  Name  one. 
Mr.  Rosenthal.  Wait  a  minute. 

Witness.  "Wait  a  minute.    Don't  interrupt  me  until  I  get 
10289     through. 

Q.  Go   ahead. — A.  I  say  that  commodity  rates  are  fre- 
quently made  on  less  than  carload  shipments. 

Q.  Name  one  from  Whiting,  Indiana. — A.  I  do  not  know  as  to 
Whiting,  Indiana. 

Q.  You  do  not  know  of  any,  do  you  ? — A.  I  have  never  investigated 
the  matter  of  less  than  carload  rates  out  of  Whiting. 

Q.  So  you  cannot  name  a  commodity  rate  from  Whiting,  Indiana, 
in  less  than  carload  rates,  can  you? — A.  Not  without  investigating. 
I  know  that  commodity  rates  are  made  on  less  than  carload  ship- 
ments, and  I  have  made  them  myself  between  Chicago  and  Terre 
Haute. 

Q.  Do  you  know  of  any  out  of  Whiting,  Indiana,  or  Dolton,  Illi- 
nois ? — A.  I  do  not  know  whether  there  are  or  or  not. 

Q.  Very  well.  Do  you  know  of  class  rates  governing  less  than 
carload  shipments? — A.  I  have  told  you  that  I  have  had  nothing 
whatever  to  do  with  less  than  carload  shipments. 

Q.  That  is  not  the  question  I  have  asked  you. — A.  I  do  not  Iniow 
anything  about  it. 

Q.  I  am  asking  you  about  the  tariffs. — A.  I  do  not  know  anything 
about  it. 

Q.  Then,  you  don't  know  anything  about  any  tariff  governing  less 
than  carload  rates  out  of  Chicago  or  Whiting,  Indiana,  that  ever 
existed  ? — A.  I  have  said  to  you  that  I  recall  that  the  Western  Classi- 
fication provided  a  3rd-class  rate  on  oil  in  less  than  carload  lots,  and 
I  will  say  to  you  that  I  recall  that  the  Official  Classification 
10290    provides  a  3rd-class  rate  on  less  than  carload  lots. 
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Q.  Now,  what  tariffs  control  it?  The  classification  is  not  a  tariff, 
is  it  ? — A.  There  might  be  forty  tariffs  applying  out  of  Whiting  that 
would  name  rates  on  less  than  carload  shipments. 

Q.  Well,  there  might  be.     Are  there  any? — A.  I  do  not  know. 

Q.  You  don't  know.  Then,  with  your  thirty  years'  experience  you 
can  not  name  any  tariff  governing  less  than  carload -shipments  of  oil 
out  of  Chicago  or  Whiting  ? — A.  I  say  there  may  be  a  hundred,  but 
I  could  not  name  them  specifically  without  studying  them. 

Q.  You  can't  name  any? 

Mr.  Rosenthal.  I  suppose  that  question  has  been  answered  within 
the  last  fifteen  minutes  here  about  fifteen  times. 

Q.  Why  is  it  you  want  to  evade  answering  any  question  about 
Tariff  No.  24  ? — ^A.  I  am  not  evading  it.  You  put  Tariff  24  before  me 
and  asked  me  to  name  a  less  than  carload  rate  from  Whiting  to  East 
St.  Louis,  and  I  said  to  you  I  would  do  it,  but  before  I  could  answer  it 
I  must  read  the  tariff  and  all  its  supjDlements.  Now,  if  anybody 
can  make  a  fairer  answer  than  that,  why,  trot  them  out. 

Mr.  Rosenthal.  You  might  ask  Mr.  Kellogg  why  he  wishes  to 
ask  that  question  concerning  Tariff  24,  and  whether  or  not  it  is  to 
assist  the  Government  in  the  prosecution  of  the  criminal  cases. 

Q.  Mr.  Felton,  have  you  read  through  all  the  tariffs  that  Mr. 
Rosenthal  has  given  you,  about  which  you  have  testified,  from 

10291  beginning  to  end  ? — A.  I  have,  either  directly  or  through  my 
assistants,  studied  them  sufficiently  to  feel  that  I  was  justified 

in  quoting  a  rate. 

Q.  That  does  not  mean  reading  them  through,  does  it? — A.  Why, 
if  there  was  a  supplement  to  any  of  the  tariffs  that  we  have  quoted, 
we  would  study  the  supplements. 

Q.  Now,  as  I  understand  you,  oil  in  less  than  carload  lots  by  both 
the  Western  classification  and  the  Illinois  classification,  is  3rd  class  ? — 
A.  I  am  not  sure  about  the  Illinois. 

Q.  Well,  that  is  your  recollection  ? — A.  No ;  I  have  not  testified  to 
that  at  all.  Now,  when  you  ask  me  a  question,  do  not  say  to  me 
that  I  have  testified  to  something  that  I  have  not. 

Q.  Now,  I  wish  to  show,  you A.  Now,  wait  a  minute.  I  an- 
swered as  to  the  Western  classification. 

Q.  3rd  class  ? — A.  On  the  Official ;  I  have  not  made  any  reference 
to  the  less  than  carload  rate  in  the  Illinois  classification,  and  it  is  not 
fair  for  you  to  assume  that  I  have  when  you  put  another  question. 

Q.  We  will  furnish  you  with  the  Illinois  classification  and  see  if 
you  know  it  when  you  see  it. — A.  Then  I  will  be  glad  to 

Q.  Now,  isn't  it  a  fact  that  on  the  second  page  of  Tariff  No.  24 
the  rates  from  Chicago  to  East  St.  Louis  on  3rd  class  are  named, 
on  the  top  of  the  second  page,  in  plain  letters  and  figures? — A.  Some 
rates  are  shown  there. 

Q.  Isn't  the  rate  on  3rd  class?— A.  There  is  a  3rd-class  rate 

Q.  From    Chicago  ?^A.  Between    Chicago    and    common 

10292  points  and  East  St.  Louis  and  common  points. 
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Q.  How  much  is  it  ?— A.  The  3rd-class  rate,  as  shown  on  page  2 
of  what  purports  to  be  Tariff  24,  between  Chicago  and  East  St.  Louis, 
is  29  cents. 

Q.  29  cents.  Now,  when  was  this  tariff  effective? — A.  It  bears 
date  effective  May  15, 1899. 

Q.  You  did  not  have  to  read  the  tariff  through  to  see  that,  did 
you  ? — A.  No ;  but  I  would  not  quote  29  cents  on  oil  out  of  that  tariff 
on  that  information. 

Q.  Now,  if  the  classification  under  which  that  3rd  class A. 

There  may  be  a  qualifying  clause  in  these  seventy  supplements. 

Q.  Wait  a  minute.  If  the  classification  classifies  oil  in  less  than 
carloads  as  3rd  class,  then  under  that  tariff  as  it  then  existed  when 
it  was  put  in,  it  was  29  cents  a  hundred,  wasn't  it? — A.  Not  neces- 
sarily. 

Q.  Why? — A.  There  might  be  a  commodity  clause  that  would 
qualify  it. 

Q.  Do  you  know  of  any  commodity  clause  that  qualifies  it? — A.  I 
will  study  it  if  you  want  me  to. 

Q.  Please  do  so. — A.  We  had  better  adjourn  for  the  day. 

Q.  No;  we  will  not  adjourn  for  the  day.  Please  do  not  be  so 
anxious  to  get  away. — A.  I  am  not  at  all  anxious. 

Mr.  Rosenthal.  Oh,  we  will  stay  with  you. 

Q.  Have  you  got  Tariff  No.  24  in  your  files  ? — A.  I  have  not. 

Q.  Have  you  ever  had  it  ? — A.  I  do  not  know. 

Q.  Is  it  an  important  tariff  ? — A.  Not  to  my  office. 

Q.  Why? — A.  Because  there  was  very  little  in  it  that  we 
10293     would  be  interested  in — that  I  would  be  interested  in. 

Q.  The  Standard  Oil  Company  ships  many  products  that 
do  not  take  a  commodity  rate,  does  it  not? — A.  Anything  of  that 
kind  handled  between  Chicago  and  points  covered  by  that  tariff 
would  be  handled  by  Mr.  Bogardus. 

Q.  The  Standard  Oil  of  Indiana  would  have  it  then,  wouldn't 
it  ? — A.  I  could  not  say  whether  they  had  it  or  not. 

Q.  You  don't  know  whether  they  had  it  or  not? — A.  No,  sir. 

Q.  There  are  many  commodity  rates  named  in  this  tariff,  are  there 
not? — A.  There  are. 

Mr.  Rosenthal.  The  testimony  in  the  Alton  case  shows  when  they 
had  it.     I  am  willing  that  should  go  in  here. 

Mr.  Kellogg.  What  is  that? 

Mr.  Rosenthal.  The  testimony  in  the  Alton  case  shows  when  they 
got  Tariff  24  in  their  possession. 

Mr.  Kellogg.  When  was  it  ? 

Mr.  Rosenthal.  Sometime  in  1905  or  '6. 

Q.  You  never  have  investigated  to  see  whether  they  had  this  tariff 
or  not  ? — A.  The  Standard  Oil  Company  of  Indiana  ? 

Q.  Yes. — A.  I  did  not. 

Q.  Never  made  any  inquiry  ? — A.  I  do  not  recall  that  I  ever 
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Mr.  Rosenthal.  The  testimony  of  Mr.  Persons  in  the  Chicago  & 
Alton  case  shows  the  exact  date  when  they  got  it. 

Q.  Now,  what  is  this  Chicago  &  St.  Louis  Traffic  Association  tar- 
iff?— A.  I  do  not  know  how  to  answer  that  question.  You  have  the 
tariff  in  your  hand.     It  shows  what  it  is. 

Q.  Is   it   a   tariff  governing  class   shipments,   all   classes 

10294  from   Chicago   and   Chicago   switching  points  to   East   St. 
Louis  and  many  other  points. 

(Mr.  Kellogg  put  the  tariff  on  the  table  before  the  witness.) 

Witness.  It  is  a  tariff  that  covers  a  very  large  scope  of  points  in 
both  directions. 

Q.  I  show  you  the  Illinois  classification  in  force  July  1,  1895. 
Please  state  how  oil  in  less  than  carloads  is  classified. — A.  The 
classification  which  I  have,  purporting  to  be  Railroad  and  Ware- 
house Commissioners'  Revised  Schedule  of  Rates,  including  the  classi- 
fication in  force  July  1,  1895,  provides  3rd  class  rating  on  petroleum 
oil  in  less  than  carloads. 

Q.  Then  I  show  you  tariff  No.  24  and  ask  you,  under  tariff  No. 
24,  what  the  rate  was  on  oil  from  Whiting,  Indiana,  to  East  St. 
Louis  in  less  than  carload  lots? 

Mr.  Rosenthal.  It  does  not  make  any  rate.  Those  two  documents 
do  not  make  any  rate  from  Whiting. 

Witness.  I  was  just  about  to  say  that  unless  I  study  that  tariff 
very  carefully  I  can  say  that  I  do  not  know  that  it  makes  a  rate  from 
Whiting  to  East  St.  Louis. 

Q.  You  do  not  know  that  it  does  ? — A.  There  is  nothing  that  I  see 
so  far  that  shows  Whiting. 

Q.  Is  it  from  Chicago  ? — A.  It  names  a  rate  from  Chicago  to  East 
St.  Louis;  yes,  sir. 

Q.  By  application  sheet,  is  that  made  applicable  to  Whiting? — 
A.  That  is  true. 

Q.  Then  it  does  name  a  rate  from  Whiting  to  East  St.  Louis  of  29 
cents  on  less  than  carload  lots,  doesn't  it  ? — A.  Provided  that 

10295  there  is  no  qualification  in  the  supplements,  or  that  there  is 
no  other  rate  that  would  be  different. 

Q.  Now,  will  you  please  look  it  over  to-night  and  see? — A.  I 
wiU  do  the  best  I  can,  Mr.  Kellogg,  but  you  are  asking  a  good  deal  of 
a  witness  on  the  stand  all  day  to  study  an  80-page  tariff  at  night. 

Q.  I  show  you  defendants'  Exhibit  146,  in  which  you  state  the  i 
cent  paid  for  the  bridge  transfer  between  Jeffersonville  and  Louis- 
ville, and  about  which  I  examined  you  the  other  day,  and  asked  you 
to  look  it  up.— A.  I  would  like  to  see  tariff  46.  It  just  occurs  to  me 
in  connection  with  that.  I  think  that  might  throw  a  little  light  on 
the  subject. 

(Document  handed  to  witness.) 

Witness.  Tariff  46  provides  (the  Government  put  it  in  evidence; 
I  do  not  know  what  the  exhibit  number  is) ,  on  page  24,  for  bridge 
charges  between  Louisville  and  Jeffersonville.  Just  let  me  see  if 
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there  is  anything  in  here.    It  provides  that  the  charge  on  oil  tanks 
loaded  is  a  half  cent  per  100  pounds. 

Q.  Now,  as  a  matter  of  fact,  isn't  it  true  that  the  Standard  Oil  of 
Indiana  shipped  to  Jeffersonville,  and  then  that  the  roads  south  of 
there  absorbed  the  bridge  charge  ? — A.  I  will  have  to  answer  that  ques- 
tion on  secondary  information,  as  I  have  no  personal  information, 
not  handling  the  business.  My  answer  on  that  basis  is  that  Mr. 
Bogardus,  who  handles  that  business,  confirms  what  he  told  me  in  the 
court  room  the  other  day,  that  on  traffic  going  south  via 

10296  Louisville  he  has  paid  the  extra  half  cent. 

Q.  Wlien  it  was  consigned  to  Louisville  ? — A.  No,  sir ;  when 
it  went  through. 

Q.  But  when  it  was  consigned  to  Jeffersonville  and  then  recon- 
signed,  did  not  the  southern  lines  absorb  the  half  cent  ? — A.  He  tells 
me  that  he  has  always  paid  the  half  cent  on  their  traffic  crossing  the 
Ohio  River  at  that  gateway. 

Q.  It  does  not  make  any  difference  how  it  is  consigned  ? — A.  That 
is  what  he  tells  me. 

Q.  That  is  what  he  said,  is  it  ? — A.  That  is  what  he  said. 

Q.  Irrespective  of  how  it  was  consigned  ? — A.  That  is  what  I  say 
that  he  said  to  me. 

Q.  And  you  know  nothing  about  it  yourself? — A.  Personally  I 
have  never  handled  the  traffic. 

Q.  Then  this  exhibit,  so  far  as  you  know A.  Is  correct. 

Q.  But  you  know  nothing  about  it  personally  ? — A.  Why,  I  put  in 
a  lot  of  stuff  here,  and  it  has  been  agreed  on  both  sides 

Q.  I  have  not  agreed  to  stuff  that  you  have  put  in  that  you  don't 
know  anything  about — not  at  all. — A.  It  has  been  prepared  by  my 
assistants. 

Q.  But  you  know  nothing  about  that  whatever,  as  to  whether  they 
paid  that  or  not? — A.  In  regard  to  that  half  cent,  Mr.  Bogardus 
tells  me  that  he  has  paid  it. 

10297  Q.  Now,  Mr.  Felton,  in  your  exhibit  here  you  state  the 
rates  from  Parkersburg,  West  Virginia — the  rate  on  peti- 
tioner's exhibit  and  the  correct  rate,  as  you  claim,  do  you  not?— A. 
I  do. 

Q.  Now,  you  state  that  the  rate  on  the  Government's  exhibit  from 
Parkersburg  to  Greensboro  is  46  cents,  but  the  correct  rate  is  45  cents, 
do  you  not? — A.  That  is  the  way  the  statement  reads. 

Q.  Now,  I  show  you  the  Government's  exhibit  of  the  rate  from 
Parkersburg  to  Greensboro,  and  ask  you  if  it  is  not  43  cents  instead 
of  46  cents. 

Mr.  Rosenthal.  Have  you  got  the  original  exhibit  ? 

Mr.  Kellogg.  Yes ;  I  have  the  original  exhibit. 

A.  Maybe  my  exhibit  was  made  from  some  other  exhibit  of  yours. 
What  is  the  number  of  it? 

Q.  Government  Exhibit  586.  The  rate  thereon  is  43  cents,  isn't  it, 
while  you  have  got  it  46  cents? — A.  Your  rate  appears  as  43  cents 
on  this  piece  of  paper  that  I  have  before  me. 


PBLTON.  1939 

Q.  Well,  that  is  Government  Exhibit  586,  which  you  cite. — ^A. 
Well,  I  will  look  that  up  and  see.     You  say  Greensboro  ? 

Q.  Greensboro. — A.  We  show  the  rate  is  46  cents. 

Q.  Yes;  and  it  actually  is  43  cents. — A.  We  show  it  on  the  Gov- 
ernment exhibit  as  being  46  to  Greensboro,  and  this  sheet  here  makes 
it  43 ;  yes,  sir. 

Q.  Now,  you  say  the  actual  rate  is  45. — A.  According  to  that  figure 
we  could  not  make  your  43-cent  rate.  It  shows  the  beauty  of  rate 
making,  Mr.  Kellogg. 

Q.  You  say  the  actual  rate  is  45  cents.  Now,  as  a  matter  of  fact, 
isn't  the  actual  rate  43  cents? — A.  I  do  not  know  till  I  check  it  fur- 
ther.    What  else  is  there  besides  Greensboro  ? 

10298  Q.  Each  one  of  those  towns.    Look  at  the  tariff  and  see 
what  the  actual  rate  is.     We  gave  you  the  reference  to  the 

tariff  on  the  exhibit. — A.  I  will  check  this  up  with  three  or  four  other 
things  I  have  got,  later  on. 

Q.  All  those  rates  from  Parkersburg. 

Mr.  Maettn.  Greensboro,  Raleigh,  Wilmington,  and  Charleston? 

Mr.  Kellogg.  Yes ;  they  are  all  wrong. 

AViTNESS.  If  we  are  wrong  we  will  admit  it.  It  shows  the  diffi- 
culty in  rate  making.  You  have  got  a  lower  rate  in  your  exhibit, 
according  to  this  corrected  exhibit,  than  we  could  find. 

Mr.  Maettn.  What  was  this  copied  from,  if  they  are  all  copied 
wrong  ? 

Mr.  Kellogg.  They  are. 

Witness.  I  think  we  certainly  must  have  had  something  else. 

Q.  I  will  ask  you  a  few  more  questions,  if  you  are  going  to  check 
that  up.  You  stated  in  your  testimony  that  in  making  petitioner's 
Exhibit  586,  the  Parkersburg  rates,  Mr.  Schindler  had  used  the  com- 
bination by  way  of  the  Richmond  gateway,  did  you  not,  and  that  the 
Standard  Oil  did  not  ship  anj^  oil  that  way  ? 

Mr.  Rosenthal.  Well,  whatever  he  said  in  that  respect. 

A.  I  do  not  recall  making  any  remarks  as  to  how  Mr.  Schindler 
made  his  exhibit. 

Q.  Let  me  show  you  your  testimony,  page  9910  of  the  record. — A. 
I  do  not  think  I  passed  any  opinion  as  to  the  maner  in  which  Mr. 
Schindler  made  up  his  rates.  I  simply  questioned  the  correctness  of 
them  as  they  stood. 

Q.  In  your  testimony,  on  page  9909,  did  you  not  say  that  Mr. 
Schindler  used  the  Richmond  gateway  or  Virginia  gateway 

10299  in  making  his  rates,  and  that  the  Standard  Oil  did  not  ship 
that  way  ? — A.  I  would  like  to  see  my  exhibit  first. 

(A  paper  was  handed  the  witness,  and  he  also  referred  to  his 
testimony.) 

Witness.  I  think  this  testimony  of  mine  that  you  have  referred  to 
me  was  not  made  with  respect  to  this.  I  think  when  my  counsel 
asked  me  that  question  he  had  the  petition.  How  about  that,  Mr. 
Rosenthal?     I  think  you  had  the  Government  petition  before  you. 
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and  your  question  was  based  on  the  information  in  the  petition  and 
not  in  the  exhibit. 

Mr.  Kellogg.  In  the  petition  no  tariff  is  named,  and  we  afterwards 
furnished  you  and  you  had  petitioner's  Exhibit  586,  with  the  Parkers- 
burg  rates  on  it,  before  you. 

Mr.  EosENTHAL.  Let  me  see  the  questions  that  you  were  asked,  and 
let  us  see  what  you  had. 

(Mr.  Eosenthal  read  the  testimony  of  the  witness  on  this  point.) 

Mr.  Rosenthal.  I  simply  assume  in  my  question,  by  reason  of  the 
identity  of  the  rate  with  the  rate  as  shown  by  the  Eichmond  gateway, 
that  that  was  the  way  they  were  figured ;  that  is  all. 

Q.  Now,  as  a  matter  of  fact  the  Government  Exhibit  586  is  not 
made  by  the  Richmond  gateway  or  Virginia  gateway  at  all,  is  it?— A. 
I  do  not  know. 

Q.  Well,  doesn't  it  show  the  tariff  reference? — A.  When  Mr.  Ro- 
senthal asked  me  that  question,  as  I  have  just  stated,  I  assumed  that 
he  had  something  before  him  that  bore  that  out  and  I  made  the 
statement. 

10300  Q.  And  you  said  "  Yes  "  simply  because  he  asked  the  ques- 
tion ? — A.  We  were  going  through  a  whole  lot  of  exhibits,  and 

I  supposed  that  he  made  that  statement,  based  on  something  he  had 
before  him.  If  that  is  not  so,  I  will  be  very  glad  to  withdraw  that 
and  correct  it. 

Q.  Now,  look  at  the  tariff  and  see  if  it  is  not  Queen  &  Crescent 
tariff  I.  C.  C.  No.  3570,  through  the  Lexington  gateway. — -A.  What 
point  is  that?     Greensboro? 

Q.  Charleston  and  Savannah. — A.  Are  you  talking  about  the  rate 
from  Marietta? 

Q.  Yes. — A.  From  Marietta  to  Charleston  ? 

Q.  No ;  Parkersburg. — A.  Parkersburg  to  Charleston  ? 

Q.  Yes. — A.  The  reference  on  this  document  before  me  is  Queen 
&  Crescent  tariff  I.  C.  C.  3570. 

Q.  Now,  that  is  not  through  the  Virginia  gateways  at  all,  is  it?— 
A.  I  would  like  to  see  the  tariff.     What  is  the  point — Charleston? 

Q.  Yes;  Charleston. — A.  That  is  not  through  the  Virginia  gate- 
way; no,  sir. 

Q.  But  via  Lexington  gateway? — A.  The  Queen  &  Crescent  would 
not  operate  via  Lexington. 

Q.  Well,  it  would  operate  through  the  Lexington  gateway  in  con- 
nection with  other  lines,  wouldn't  it? — A.  That  is  correct.  I  was 
thinking  for  the  moment  of  shipments  coming  from  Lexington  via 
Marietta. 

Q.  That  is  the  way  you  claim  the  Standard  Oil  made  its  ship- 
ments, if  it  made  any,  down  to  that  country  ? — A.  That  is  true. 

Q.  So  that  Mr.  Schindler's  exhibit,  or  the  one  that  you  call 

10301  Schindler's  exhibit,  petitioner's  Exhibit  586,  is  made  up  by 
the  route  that  you  actually  shipped  ? — A.  The  information  I 

have  before  me  right  now  indicates  you  are  correct. 
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Q.  Now,  in  regard  to  those  other  exhibits,  those  distances  that  I 
called  for  this  morning,  have  you  got  those  checked  up  yet? — A. 
Some  of  those  distances  that  you  gave  me  this  morning  to  correct  we 
find  are  electric  railways,  short  divisions  of  which  have  been  con- 
verted into  steam  roads. 

Q.  That  is  true  of  only  one  case,  isn't  it,  just  one  case? — A.  I 
don't  know.  Mr.  Lown  called  my  attention  to  that,  and  I  think  ha 
is  working  those  out  now ;  he  is  over  in  Mr.  Martyn's  office. 

Q.  In  one  case  an  electric  road  has  been  converted  into  a  steam 
road? — A.  He  said  he  did  find  that.  I  don't  know  as  he  said  how 
many  cases  he  found. 

Q.  The  others  were  errors  in  your  exhibit,  were  they  ? — A.  I  don't 
know  that.     I  can't  tell  until  he  finishes  his  work. 

Q.  You  are  not  ready  to  report  on  that? — A.  I  have  no  doubt  but 
what  you  will  find  some  errors  in  our  exhibits. 

Q.  Mr.  Felton,  you  criticised  an  exhibit  made  up  by  Mr.  Boltz. 
Have  you  since  checked  those  rates  with  the  tariff  rate  given  you 
so  that  you  are  able  to  state  whether  they  are  correct  or  not  ? — A.  The 
tariff  which  Mr.  Boltz  finally  turned  in  as  being  the  tariff  from 
which  those  rates  were  taken  was  a  tariff  issued  in  1906,  as  I  recall  it. 

Q.  Yes;  I  think  that  is  correct. — A.  Doesn't  that  throw  the  whole 
exhibit  out? 

Q.  Oh,  no;  there  is  no  date  stated  in  the  exhibit  for  the 
10302    rates.     I  just  want  to  get  the  numbers,  so  that  we  will  have 
them  in  the  record ;   that  is  all.     I  show  you  petitioner's  Ex- 
hibit 654. — A.  I  have  not  checked  those  with  the  new  tariff  numbers, 
Mr.  Kellogg;  it  is  being  done. 

Q.  Has  anybody  checked  them  so  that  you  can  state  whether  it  is 
correct  or  not? 

Mr.  Rosenthal.  No. 

Q.  "Will  you  have  that  ready  in  the  morning? — A.  If  possible  with 
all  we  have  to  do ;  yes.  If  not,  I  will  have  to  ask  you  to  wait  another 
day. 

Q.  Now,  Mr.  Felton,  during  the  years  1903  and  1904,  the  Union 
Tank  Line  Company  received  a  great  many  passes  for  its  employes 
and  agents  from  the  railroads,  did  it  not? 

Mr.  EosENTHAL.  I  think  that  is  in  the  record  a  great  many  times, 
isn't  it  ?  At  all  events,  I  do  not  think  it  is  cross-examination  of  Mr. 
Felton.  But  that  appears,  and  it  is  the  uncontradicted  testimony  in 
this  record. 

Q.  Could  you  give  us  a  list  of  them  for  1903  and  1904,  of  the 
agents  and  employes  of  that  line?— A.  May  I  kindly  ask  Mr.  Ro- 
senthal to  repeat  what  he  said,  or  ask  the  reporter  to  read  it? 

(The  reporter  then  read  Mr.  Rosenthal's  statement.) 

Mr.  Rosenthal.  I  do  not  know  as  it  appears  with  respect  to  those 
years,  but  it  appears  at  certain  periods. 

Witness.  You  say  there  is  uncontradicted  testimony  in  this  record 
that  the  Union  Tank  Line  received  passes? 


1942  FELTON. 

Mr.  Kellogg.  Certainly. 

Mr.   KosENTHAL.  There   is  testimony   in  this  record— oh,  no;  I 
think  it  was  the  Galena-Signal  men,  not  the  Union  Tank  Line 

10303  employes. 

Mr.  Kellogg.  Union  Tank  Line  employes.  Mr.  Ceilings 
testified  to  it. 

Mr.  Morrison.  There  is  no  testimony  as  to  the  extent  to  which 
they  received  passes. 

Mr.  EosENTHAL.  That  may  be.  There  is  some  testimony  in  the  rec- 
ord that  either  the  Union  Tank  Line  or  Galena-Signal  men  received 
passes ;  I  have  forgotten  now  which  it  was. 

Mr.  Kellogg.  Union  Tank  Line.    Mr.  CoUings  testified  to  it. 

Mr.  KosENTHAL.  Well,  I  don't  remember. 

Q.  Is  it  a  fact A.  The  Union  Tank  Line  in  1903  received  some 

passes;  yes,  sir. 

Q.  It  received  a  large  number,  didn't  it? — A.  I  think  not  a  large 
number. 

Q.  Did  you  keep  a  list  of  them  ? — A.  No,  sir. 

Q.  No  exchange  list? — A.  No,  sir. 

Q.  For  instance,  take  the  agent  that  was  employed  by  the  Standard 
Oil  of  Kentucky  who  was  an  agent  of  the  Union  Tank  Line ;  did  he 
have  a  pass  ? — A.  I  don't  know  whether  he  had  or  not. 

Q.  You  have  no  list  so  that  you  can  tell  ? — A.  No  record  whatever, 
Mr.  Kellogg. 

Q.  Didn't  you  ever  keep  a  list  of  the  passes  ? — A.  No,  sir. 

Q.  None  whatever? 

Mr.  Rosenthal.  A  great  many  government  officials  used  to  travel 
on  passes  in  those  days  that  don't  now. 

Mr.  Kellogg.  And  other  people,  too. 

Mr.  Rosenthal.  And  other  people,  too.     We  are  all  very 

10304  sorry  that  we  can't  all  get  in  on  them. 

Mr.  Kellogg.  Now  I  am  through  with  Mr.  Felton,  except 
as  to  those  matters  I  have  asked  him  to  produce  and  those  sheets  that 
he  is  checking  up,  and  I  wish  he  would  have  those  in  the  morning. 

Mr.  Rosenthal.  We  will  move  along  as  rapidly  as  we  can  on  that. 

(An  adjournment  was  here  taken  until  the  morning  of  Wednes- 
day, October  14,  1908,  at  10.30  o'clock.) 

10305  Room  677,  Federal  Building,  Chicago,  III., 

Wednesday,  October  H,  1908—10.30  a.  m. 

The  hearing  was  resumed  before  the  special  examiner,  Hon.  Frank- 
lin Ferriss,  at  the  above  time  and  place. 

Present :  On  behalf  of  the  petitioner,  Mr.  Frank  B.  Kellogg,  Mr. 
Charles  B.  Morrison ;  on  behalf  of  the  defendants,  Mr.  Moritz  Rosen- 
thal, Mr.  John  S.  Miller,  Mr.  Chauncey  W.  Martyn;  on  behalf  of  the 
Waters-Pierce  Oil  Company,  Mr.  J.  D.  Johnson. 


PINIiAY.  1943 

A.  M.  FiNLAT,  called  on  behalf  of  the  defendants,  being  duly 
sworn,  testified  as  follows : 

Direct  examination  by  Mr.  Eosenthal  : 

Q.  What  is  your  full  name  ? — A.  Andrew  M.  Finlay. 

Q.  Where  do  you  live,  Mr.  Finlay? — A.  St.  Louis,  Missouri. 

Q.  How  long  have  you  lived  there  ? — A.  All  my  life. 

Q.  What  is  your  business? — A.  Vice-president  of  the  Waters- 
Pierce  Oil  Compan3^ 

Q.  Plow  long  have  you  been  vice-president  of  that  company? — A. 
Since  June,  1905,  and  previous  to  that  I  was  at  different  times.  I 
have  been  vice-president  twice. 

Q.  In  the  early  90's,  1890  to  1895,  were  you  an  official  of  the  wa- 
ters-Pierce ? — A.  I  was  then  vice-president  during  that  period. 

10306  Q.  That  is,  of  the  old  Waters-Pierce  Oil  Company?— A. 
Yes,  sir. 

Q.  As  vice-president  of  the  Waters-Pierce  Oil  Company,  did  you 
have  to  do  in  the  early  90's  with  traffic  matters  ? — A.  Yes,  sir ;  I  had 
charge  of  traffic  matters. 

Q.  Do  you  remember  the  time  that  the  Waters-Pierce  began  mak- 
ing shipments  into  Louisiana  by  way  of  Alexandria  ? — A.  Yes,  sir. 

Q.  That  was  when — about  '94  or  '5? — A.  1894,  I  think  it  was; 
shortly  after  the  road  was  extended.  The  Iron  Mountain  road  branch 
was  extended  to  Alexandria  from  Pine  Bluff,  I  think  it  was. 

Q.  Where  is  Alexandria? — A.  It  is  on  the  Southern  Pacific,  10 
miles  from  Cheneyville,  which  was  the  former  connection  of  the  T. 
&  P.  with  the  Southern  Pacific. 

Q.  In  the  State  of  Louisiana? — A.  In  the  State  of  Louisiana. 

Q.  And  the  T.  &  P.  is  what— the  Texas  &  Pacific?— A.  The  Texas 
&  Pacific. 

Q.  How  do  you  get  from  St.  Louis  to  Alexandria — via  what 
routes? — A.  The  Iron  Mountain  through  to  Alexandria. 

Q.  The  Iron  Mountain  from  St.  Louis  through  to  Alexandria  ? — A. 
Through  to  Alexandria. 

Q.  And  there  the  Iron  Mountain  connects  with  the  Southern  Pa- 
cific, does  it? — A.  Yes,  sir. 

Q.  And  the  Southern  Pacific  has  a  road  which  extends  through 
different  portions  of  Louisiana,  does  it  not? — A.  Yes,  sir. 

Q.  Eeaching  various  local  points  in  the  State  of  Louisiana? — A. 
Yes,  sir. 

Q.  When  did  you  say  the  Iron  Mountain  was  extended  to  Alex- 
andria?— A.  My  recollection  is  it  was  previous  to — in  the 

10307  early  90's— '94  or  '93.    - 

Q.  And  prior  to  that  time  there  had  been  no  junction  there 
between  the  Iron  Mountain  road  and  the  Southern  Pacific?— A.  No, 
sir;  not  that  I  know  of. 

Q.  The  Waters-Pierce  Oil  Company  at  that  time  were  doing  busi- 
ness in  the  State  of  Louisiana  at  local  points?— A.  Yes,  sir. 

Q.  Selling  petroleum  and  its  products  there?— A.  Yes,  sir. 


1944  FINIAT. 

Q.  Prior  to  the  latter  part  of  1894  how  had  you  reached  these 
various  local  points? — A.  Through  New  Orleans. 

Q.  That  is,  the  shipments  were  from  St.  Louis,  or  East  St.  Louis, 
to  New  Orleans? — A.  Yes,  sir;  reshipped  from  there. 

Q.  Eeshipped  from  New  Orleans  to  local  points? — A.  To  local 
points  on  the  Southern  Pacific  within  the  State  of  Louisiana. 

Q.  And  had  that  method  of  reaching  local  Louisiana  points  pre- 
vailed for  many  years  before  that,  or  for  some  years  before  that?— A. 
Yes,  sir;  I  should  think  five  or  six  years  previous. 

Q.  At  that  time  what  was  the  rate  from  St.  Louis  to  New  Orleans 
for  petroleum  and  its  products? — A.  18  cents  a  hundred. 

Q.  And  by  what  rail  route? — A.  The  Illinois  Central,  to  the  best 
of  my  recollection. 

Q.  And  then,  when  the  product  reached  New  Orleans,  what  became 
of  it  ? — A.  It  was  reconsigned  to  points  of  destination  on  the  line  of 
the  Southern  Pacific  road  in  the  State  of  Louisiana. 

Q.  Taking  what  rates? — A.  The  rates  from  New  Orleans  to  the 
various  points  to  which  it  was  consigned ;  taking  the  rates  provided 
in  their  tariff  from  New  Orleans  to  those  points. 

Q.  The  Waters-Pierce   Oil    Company   had   large   storage 
10308    tanks  in  New   Orleans? — A.  Not  at   New   Orleans,  but  at 
points  in  Louisiana. 

Q.  Now,  do  you  know  how  far  Alexandria  is  from  St.  Louis? — A. 
I  could  make  a  guess  at  it.    I  suppose  it  is  about  600  or  700  miles. 

Q.  How  much  closer  to  St.  Louis  is  it  than  New  Orleans? — A.  I 
should  judge  about  200  to  250  miles. 

Q.  And  these  various  local  points  on  the  lines  of  the  Southern 
Pacific  in  Louisiana  to  which  the  Waters-Pierce  was  shipping,  were 
they  located  in  between  Alexandria  and  New  Orleans,  and  that  gen- 
eral territory? — A.  Nearer  Alexandria  than  New  Orleans. 

Q.  In  1894,  at  the  time  that  the  Iron  Mountain  extended  its  line 
to  Alexandria,  thereby  connecting  at  that  point  with  the  Southern 
Pacific,  did  you  then  begin  shipping  via  Alexandria? — A.  About 
that  time;  yes. 

Q.  About  that  time? — A.  About  that  time. 

Q.  And  was  a  rate  made  by  the  Iron  Mountain  road  in  connec- 
tion with  those  shiiDments? — A.  Yes,  sir. 

Q.  Of  how  much? — A.  15  cents  a  hundred,  St.  Louis  to  Alex- 
andria, when  destined  to  points  on  the  line  of  the  Southern  Pacific 
road 

Mr.  Kellogg.  Now,  what  date  was  that?     Just  a  moment 

Witness. in  Louisiana. 

Q.  And  otherwise? — A.  The  local  shipments  for  Alexandria 
proper  paid  25  cents  a  hundred. 

Q.  And  were  there  tariffs  which  were  in  existence  covering  those 
rates  at  that  time? 

Mr.  Kellogg.  The  tariffs  are  the  best  evidence.  They  are  in 
evidence. 
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10309  Q.  They  are  already  in  evidence.     This  is  only  prelimi- 
nary.— A.  Yes,  sir. 

Q.  Do  you  know  Mr.  Stith?— A.  Yes,  sir. 

Q.  Who  is  he? — A.  He  is  now  the  traffic  manager  of  the  Waters- 
Pierce  Oil  Company. 

Q.  Was  he  in  1894  connected  with  the  Iron  Mountain  Eailway  ? — 
A.  Yes,  sir. 

Q.  In  what  capacity? — A.  I  think  then  as  the  general  freight 
agent. 

Q.  Do  you  remember  his  calling  upon  you  at  the  time  the  Iron 
Mountain  extended  its  line  to  Alexandria  and  having  a  talk  with 
you  concerning  the  transportation  of  Waters-Pierce  products  by  way 
of  Alexandria  into  Louisiana? — A.  Yes,  sir. 

Q.  About  when  was  that,  Mr.  Finlay? — A.  In  the  early  part  of 
1894. 

Q.  Do  you  remember  what  that  talk  was? — A.  Yes,  sir;  he  said 
that  the  Iron  Mountain  had  their 

Mr.  Kellogg.  Now,  one  moment.  That  is  objected  to  as  incompe- 
tent and  immaterial. 

The  Examinee.  Go  on  and  answer  it. 

A.  He  said  that  the  Iron  Mountain  had  extended  their  line  to 
Alexandria,  and  he  wanted  to  know  why  it  was  that  the  Iron  Moun- 
tain road  could  not  secure  the  shipments  of  the  Waters-Pierce  Oil 
Company  to  Louisiana  points  on  the  Southern  Pacific  road.  I  told 
him  we  were  perfectly  agreeable,  would  be  perfectly  agreeable  to 
give  him  the  business,  provided  the  rates  were  equalized  through 
Alexandria,  the  same  as  we  were  paying  through  New  Orleans. 

10310  Q.  Now,  just  what  did  you  mean  by  that? — A.  I  meant 
that  there  were  rates  in  from  New  Orleans  on  the  Southern 

Pacific,  to  points  on  the  Southern  Pacific  in  Louisiana,  and  that  if  a 
rate  was  named — I  think  Mr.  Shrever  was  then  traffic  manager  of 
the  Southern  Pacific,  or  Mr.  Bean,  I  don't  remember  which — if  the 
Southern  Pacific  would  make  the  same  rates  from  Alexandria  to  these 
local  points  that  applied  from  New  Orleans  to  these  same  points,  and 
the  Iron  Mountain  on  their  part  would  name  us  or  would  make  a 
15-cent  rate,  it  would  equal,  with  the- 


Q.  It  would  be  the  equivalent A.  Be  the  equivalent 

Q.  of  the  New  Orleans  rate  ? — A.  It  would  be  a  combination 

that  would  he  equivalent  to  the  combination  through  New  Orleans. 

Q.  That  is  to  say,  if  you  could  get  the  15-cent  rate  indicated  from 
the  Iron  Mountain  to  Alexandria,  and  then  a  rate  from  the  Southern 
Pacific  from  Alexandria  to  Louisiana  points  beyond,  that  would  give 
you  a  rate  that  would  be  the  equivalent  of  the  rate  from  St.  Louis  to 
New  Orleans,  and  from  New  Orleans  to  points  beyond  in  Louisiana 
on  the  Southern  Pacific,  you  were  perfectly  willing  to  divert  your 
traffic  via  Alexandria  into  Louisiana  instead  of  via  New  Orleans  into 
Louisiana?— A.  Yes,  sir;  so  long  as  the  freight  did  not  cost  us  any 
more  money  through  the  Alexandria  gateway  than  through  the  New 
Orleans  gateway. 
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Q.  Were  there  any  advantages  that  would  accrue  to  your  company 

aside  from  the  matter  of  rates,  by  using  the  Alexandria  gateway 

rather  than  the  New  Orleans  gateway? — A.  Yes,  sir.     We  had  had 

a  great  deal  of  trouble  for  two  or  three  years  previous  to  this 

10311  15-cent  rate  in  getting  our  shipments  through  New  Orleans, 
particularly   during  the  cotton  season  and  the  rush,  busy 

season.  I  recall  where  we  had  to  send  men  down  from  Marshall, 
Texas,  every  little  while  to  practically  stay  with  the  cars  to  get 
them  through  the  yards  at  New  Orleans.  Our  object,  or  desire, 
rather  to  change  the  routing  of  the  business,  or  have  the  business  go 
through  Alexandria,  was  because  of  the  shorter  haul,  and  to  avoid 
this  congested  condition,  which  always  resulted  in  the  cotton  season 
and  the  busy  season  at  New  Orleans.  There  was  absolutely  nothing 
else  in  it. 

Q.  So  that  in  the  first  instance  you  avoided  the  congestion  that 
you  have  just  described,  and  in  the  second  instance  you  got  a  shorter 
haul  to  the  extent  of  several  hundred  miles,  and  in  addition  to  that 
you  got  an  equivalent  rate. — A.  Wliich  meant  the  quicker  return  of 
the  tank  cars,  that  could  be  used  for  another  load. 

Q,.  Does  the  Waters-Pierce  Oil  Company  have  storage  tanks  in 
Alexandria? — A.  Yes,  sir. 

Q.  Large  ones? — A.  I  think  they  are  probably  about  17,000  gal- 
lons, say  350  barrels  each. 

Q.  And  in  addition  to  storage  tanks,  was  a  warehouse  of  any  ca- 
pacity established  there  by  the  company  ? — -A.  Yes,  sir. 

Q.  How  much  of  a  warehouse  ? — A.  I  could  not  say  positively,  but 
I  would  make  a  guess  at  it.  It  might  have  been  24  to  30  feet  long 
by  16  to  20  feet  wide,  in  those  days.  We  have  since  rebuilt  on  a  larger 
scale. 

Q.  At  the  time  of  the  establishment  of  the  Alexandria  rate  was 
there  any  correspondence  passed  between  you,  as  vice-presi- 

10312  dent  of  the  Waters-Pierce  Oil  Company  and  Mr.  Smith  as 
general  freight  agent  of  the  Iron  Mountain  road,  in  connec- 
tion with  that  rate  and  the  transportation? — A.  There  was  corre- 
spondence after  the  first  interview  where  Mr.  Smith  solicited  the 
business  for  the  Iron  Mountain  road. 

Q.  Have  you  that  correspondence  with  you  ? — A.  Copies  of  it. 

Q.  Will  you  produce  it,  please? 

(Witness  hands  papers  to  Mr.  Rosenthal,  which  are  marked  De- 
fendants' Exhibit  189-A  to  189-M,  inclusive.) 

Q.  I  show  you  defendants'  Exhibit  189-A  to  M,  inclusive.  Is  that 
the  correspondence  concerning  which  you  have  just  testified? — ^A. 
Yes,  sir. 

Mr.  Rosenthal.  I  offer  in  evidence  defendants'  Exhibits  189-A  to 
M,  inclusive. 

Mr.  Kellogg.  They  are  objected  to  as  irrelevant,  incompetent,  and 
immaterial.  Go  ahead,  and  I  will  be  looking  the  correspondence 
over. 

Q.  What  was  the  conclusion  of  that  correspondence,  in  so  far  as  the 
making  of  the  15-cent  Alexandria  rate  via  the  Iron  Mountain  was 
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concerned  ? — ^A.  It  resulted  in  their  putting  in  the  rate  of  15  cents  to 
Alexandria  on  shipments  destined  to  points  on  the  Southern  Pacific 
Road. 

Q.  And  thereafter  did  you  ship  via  the  Alexandria  gateway  in- 
stead of  via  the  New  Orleans  gateway? — A.  Entirely,  so  far  as  I 
can 

Mr.  Kellogg.  Are  these  unsigned  letters  from  Mr.  Stith  ? 

Mr.  Rosenthal.  They  are  all  copies.  You  may  cross-examine  him 
concerning  them. 

10313  Mr.  Kellogg.  No  ;  I  do  not  care  about  that ;  only  I  want  to 
know  if  they  are  from  Mr.  Stith. 

Witness.  Yes,  sir;  they  are. 

Mr.  Rosenthal.  Yes;  all  from  Mr.  Stith.  Mr.  Stith  will  verify 
those. 

Mr.  Kellogg.  Oh,  I  do  not  care  anything  about  that. 

Mr.  Rosenthal.  That  is,  you  do  not  make  the  point  that  they  are 
simply  copies. 

Mr.  Kellogg.  No;  I  do  not  make  the  point  that  they  are  simply 
copies. 

Q.  Your  shipments  that  you  made  to  New  Orleans  were  all  made 
from  East  St.  Louis,  were  they  not,  practically? — A.  Most  of  them 
were. 

Q.  And  as  I  understand  it,  the  rate  was  18  cents  from  East  St. 
Louis  to  New  Orleans  ? — A.  From  East  St.  Louis. 

Mr.  Rosenthal.  My  attention  is  called  to  the  fact  that  I  said  St. 
Louis. 

Cross-examination  "by  Mr.  Kellogg: 
Q.  When  the  15-cent  rate  was  published,  or  issued,  or  whatever  you 
call  it,  you  received  it  at  your  office,  did  you? — A.  I  could  not  say 
positively  as  to  that.  Mr.  Stith  advised  me  that  the  15-cent  rate  was 
fixed,  and  that  settled  it  so  far  as  I  was  concerned  in  the  routing 
of  the  business. 

Q.  It  was  your  custom  to  receive  tariffs,  wasn't  it,  when  they  were 
put  in? — A.  I  presume  they  might  have  had  a  copy  in  the  tariff 
department. 

10314  Q.  Was  that  your  custom,  to  receive  the  tariffs? — ^A.  Back 
in  those  days  I  could  not  say  whether  that  was 

Q.  It  has  been  your  custom  since,  to  receive  the  oil  tariffs? — A.  It 
has  been  of  late  years ;  yes,  sir.  We  have  a  more  complete  system  now 
than  we  ever  had  in  the  last  five  years. 

Q.  I  show  you  Government  Exhibit  596  and  the  tariff  preceding  it. 
Are  those  the  rates  you  refer  to  as  the  15-cent  rate  to  Alexandria, 
destined  to  points  beyond  ?  I  will  change  that  question.  Is  Exhibit 
596  the  tariff  that  was  put  in  ? 

A.  I  have  seen  this  copy  of  late.  This  one  I  do  not  remember  of 
ever  having  seen. 

Q.  The  one  preceding  that? — ^A.  The  one  preceding  that,  the  one 
dated  December  1,  1894. 
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Q.  What  I  mean  is,  is  that  the  rate?— A.  This  is  the  rate— was  the 
rate.    It  is  not  now ;  no. 

Q.  When  was  it  taken  out  by  the  railroad  ?— A.  When  we  started 
to  make  shipments  from  the  South  and  had  no  further  use  for  it  from 
the  North ;  after  the  Texas  fields  were  discovered— I  mean  crude  oil 
fields — and  the  refineries  started  to  operate  from  Beaumont  and  Cor- 
sicana,  we  supplied  that  territory 

Q.  That  rate  was  not  taken  out  until  May,  1906,  was  it?— A.  I 
think  it  was  probably  in  the  early  part.    I  could  not  say  just  when. 

Q.  Well,  in  the  early  part  of  1906  or  the  summer  of  1906  ?— A.  It 
was  '6. 

Q.  1906  ? — A.  I  was  away  in  the  early  part  of  1905. 

Q.  It  was  taken  out  after  the  Department  of  Commerce  and  Labor 
discovered  it,  wasn't  it? — A.  After  they  discovered  it? 

10315  Q.  Yes. — A.  It  may  have  been  about  the  time  that  they  were 
at  work. 

Q.  Investigating  it? — A.  Investigating  it. 

Q.  You  remember  when  they  were  at  work  in  St.  Louis,  don't 
you?— A.  It  was  in  1906. 

Q.  And  this  rate  was  taken  out  immediately  afterwards? — A.  I 
could  not  say  as  to  just  when 

Q.  Well,  about  that  time,  wasn't  it? — A.  Mr.  Stith  can  tell  you 
more  about  it  than  I  can.    I  don't  know. 

Mr.  Rosenthal.  Mr.  Durand  is  entitled  to  all  the  credit  for  that. 

Q.  Well,  it  was  in  force  until  that  time. — A.  It  was  in  force  until 
it  was  taken  out. 

Q.  About  May,  1906  ? — A.  Oh,  I  don't  say  that  we  made  use  of  it. 

Q.  Did  you  make  any  shipments  during  1906  or  1905  on  that 
rate  ? — A.  I  could  not  tell  you  without  going  back  to  the  records  now. 
We  were  supplying  most  of  that  territory  then  from  Corsicana  and 
from  Beaumont. 

Q.  You  were  shipping  in  1905  and  1906  under  that  rate,  were  you 
not,  until  it  was  taken  out  ? — A.  If  we  had  any  business  to  move  from 
St.  Louis,  the  15  cent  rate  would  apply  and  did  apply  up  to  the  time 
it  was  taken  out. 

Q.  You  did  have  business  to  move  during  that  time,  didn't  you? — ■ 
A.  I  presume  there  was  an  occasional  car,  possibly  a  box  car. 

Q.  Well,  we  will  see.    I  show  you  a  waj'bill  showing  a  shipment  of 

the  Waters-Pierce  Oil  Company  from  St.  Louis  to  Alexandria,  15- 

cent  rate,  destined  to  Franklin,  Louisiana,  November  3,  1905. 

10316  Did  you  make  a  shipment A.  I  said  that  up  to  the  time  that 

the  rate  was  taken  out  we  probably  made  shipments. 

Q.  Well,  that  is  all  I  want. — A.  Let  me  see  this  one  minute,  will 
you,  please? 

Q.  Certainly. — A.  This  bears  out  the  statement  that  I  just  made, 
that  it  was  probably  a  box  car.    That  is  a  box  car. 

Mr.  Rosenthal.  Of  what  kind  of  oil — do  you  know? 

A.  It  was  a  mixed  shipment,  lubricating  oils,  I  believe,  and  linseed 
oil,  such  oils  as  we  would  not  get  from  the  refineries  in  Texas. 
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Q.  Now,  those  shipments  were  consigned  from  St.  Louis  or  East 
St.  Louis  directly  through  to  the  place  of  destination  beyond  Alex- 
andria, were  they  not? — A.  On  the  15-cent  rate? 

Q.  Yes,  sir. — A.  No,  sir.  They  were  consigned  to  Alexandria,  for 
the  point  of  destination. 

Q.  I  show  you  the  same  exhibit  I  showed  you,  600,  being  the  way- 
bill. Does  it  not  show  on  its  face  from  St.  Louis  to  Alexandria, 
destined  to  Franklin,  Louisiana  ? — A.  That  is  what  I  just  stated.  ' 

Q.  Yes.  Then  the  shipment  went  direct  through,  didn't  it  ? — A.  It 
did  not, 

Q.  Was  it  pumped  out  of  the  car  into  the A.  No,  sir;  it  was 

reconsigned.     It  could  not  be  pumped  out. 

Q.  It  was  not  taken  out  of  the  car,  was  it? — A.  It  could  not  be 
pumped  out,  because  it  was  a  box  car. 

Q.  The  box  car  went  directly  through,  didn't  it  ? — A.  The  same  box 
car  evidently,  because  we  did  not  transfer  it. 

Q.  It  was  not  unloaded? 

Mr.  EosENTHAL.  Wait  a  minute.    Let  him  finish  his  answer. 

10317  I  don't  suppose  he  knew  what  actually  took  place  there. — A. 

I  don't  know  whether  the  contents  of  that  particular  car 
were  taken  out  and  put  into  another  car  or  not.     I  assume 

Q.  All  you  know  is  what  you  see  on  the  face  of  that  bill  ? — A.  That 
is  all  I  can  say  about  it.     I  don't  know  anything  about  it. 

Mr.  Rosenthal.  Do  not  let  counsel  for  the  Government,  in  a 
hurried  examination,  lead  you  into  an  answer  that  you  do  not  intend 
to  make.     Take  your  time. 

Q.  It  was  consigned  to  the  Waters- Pierce  Oil  Company,  Franklin, 
Louisiana,  wasn't  it?  [Handing  witness  paper.]  Look  under  the 
head  of  consignee  and  designation. — A.  (After  examining  the  paper.) 
This  is  evidently  a  railroad  bill  of  lading,  and  not  such  a  bill  of 
lading  as  we  would  take.     It  is  a  waybill. 

Q.  It  shows  under  the  heading  "  Consignee  and  destination," 
"  Waters-Pierce  Oil  Company,  Franklin,  Louisiana." — A.  I  will 
read  what  it  says.     "  Waters- Pierce  Oil  Company,  care  of  Compress 

tracks 

.  Mr.  EosENTHAL.  Is  that  a  railroad  waybill? 

Witness.  As  far  as  I  know,  it  is.  Mr.  Stith  can  tell  you  more 
about  that  than  I  can.  "  Care  of  Compress  Company  tracks,  Frank- 
lin, Louisiana." 

Q.  What  is  the  name  of  the  consignee  stated  in  it. 

Mr.  Rosenthal.  Does  not  that  appear? 

Q.  Right  under  the  head  of  "  Consignee?  "—A.  It  says  "  Care  of 
Compress  Company  tracks,"  the  way  I  read  it. 

Q.  "  Consignee    and    destination,   Waters-Pierce    Oil    Company," 
isn't  it,  the  very  first  words  ? — A.  Yes,  sir. 

10318  Q.  Why  didn't  you  say  so,  then  ? — A.  I  did  not  understand 
your    question,    or    I    should    have    answered    you    as    you 

asked  me. 
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Q.  Then  it  was  consigned  to  the  Waters-Pierce  Oil  Company  at 
Franklin,  Louisiana,  wasn't  it?— A.  According  to  that  waybill  it 
would  look  that  way  to  me,  but  we  do  not  handle  waybills  in  our 
business. 

Q.  Very  well;  what  document  did  you  issue  for  that  car? — A.  A 
regular  bill  of  lading.  We  would  take  a  signed  bill  of  lading,  con- 
signing the  car  to 

Q.  Produce  the  bill  of  lading  for  that  car,  will  j^ou? 

Mr.  Rosenthal.  Consigning  the  car  to  Avhat? 

Witness.  Consigning  the  car  to  Alexandria  for  a  point  on  the 
Southern  Pacific  road — Franklin  in  that  case. 

Q.  Please  produce  the  consignment  of  that  car. — A.  I  will  be  glad 
to  if  I  have  it. 

Q.  Or  the  receipt  from  the  railroad  company  which  was  given  to 
you  for  it. 

Witness.  Mr.  Stith,  can  you  help  out  on  this?  You  are  more 
familiar  with  these  than  I  am. 

Mr.  Stith.  I  do  not  think  we  have  any  bills  of  lading. 

Witness.  That  is  what  I  was  not  sure  of.  We  haven't  the  bills 
of  lading.     We  have  the  expense  bills  here. 

Q.  Well,  let  me  see  the  expense  bills. — A.  I  will  see  if  I  have  got 
one  of  this  car. 

Mr.  Stith.  8297. 

(Witness  examined  papers  with  the  assistance  of  Mr.  Stith.) 

Witness.  This  is  the  prepaid  expense  bill,  but  not  the  bill  of 
lading. 
10319        Q.  Well,  let  me  see  it. 

(Witness  hands  paper  to  Mr.  Kellogg.) 

Mr.  Stith.  Have  you  found  it? 

Witness.  I  have  found  the  prepaid  expense  bill,  but  I  do  not  find 
the  bill  of  lading. 

Mr.  Stith.  I  do  not  think  there  is  a  bill  of  lading  there. 

Witness.  I  do  not  think  they  got  those  out. 

Q.  Well,  where  is  the  consignment,  if  you  had  any. — A.  You  mean 
the  bill  of  lading? 

Q.  Yes. — A.  We  did  not  get  the  bills  of  lading.  All  we  were 
asked  to  get  was  the  expense  bills.     We  have  got  those 

Q.  Have  you  got  the  bills  of  lading  for  these  shipments  in  your 
office?— A.  1905?     I  doubt 

Q.  1906. — A.  1906,  I  doubt.  It  is  not  customary  to  keep,  in  a 
large 

Mr.  Eosenthal.  We  Avill  look  for  them. 

Q.  Well,  give  us  the  bills  of  lading.  Now,  the  prepaid  freight 
bill  rendered  to  you  by  the  St.  Louis,  Iron  Mountain  &  Southern 
shows  consignee,  Waters-Pierce  Oil  Company,  destination  Franklin, 
Louisiana,  doesn't  it,  right  on  its  face? — A.  That  is  what  it  shows; 
but  I  would  like  to  show  on  our  part  the  prepaid  bill  from  Alexan- 
dria to  Franklin. 
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Q.  Yes ;  but  I  am  talking  about  the  consignment. — A.  This  prepaid 

freight  bill 

Q.  Then,  as  a  matter  of  fact,  that  car  of  oil  was  consigned  to 
the   Waters-Pierce    Oil    Company    at   Franklin,   Louisiana,   wasn't 
it? — A.  No,  sir;  it  was  not.     I  told  you  that  before.     It  was 
10320     consigned  to  Alexandria  for  reshipment  to  Franklin,  Louis- 
iana. 

Q.  A^T^iere  is  your  document  showing  any  such  thing  ? — A.  I  would 
get  the  bill  of  lading — if  I  had  known  you  were  going  to  ask  for  it, 
I  would  have  been  glad  to  have  it  here  if  it  could  be  found,  but  it  is 
a  question 

Q.  Get  the  document  showing  the  consignment  to  Alexandria,  Lou- 
isiana, and  the  reconsignment  from  Alexandria,  Louisiana,  to  destina- 
tion, to  wit,  Franklin. — A.  Here  is  a  memorandum,  which  is  a  memo- 
randum used  in  our  office  for  tracing  the  cars,  following  them  up, 
showing  that  that  car  was  reshipped  from  Alexandria  to  Franklin. 
Isn't  it  8297? 

Q.  All  there  is  on  this  statement  is,  from  Alexandria  to  Franklin. 
That  is  a  statement  of  the  freight  charges,  isn't  it  ? — A.  That  is  show- 
ing us  that  the  freight  charges  was  taken  care  of 

Q.  I  made  no  claim 

Mr.  Rosenthal.  Wait  a  minute.  Showing  that  the  freight  charges 
were  what? 

Witness.  That  the  shipment  was  reconsigned  from  Alexandria  to 
Franklin. 

Q.  You  mean  rewaybilled? — A.  Reshipped. 

Q.  Well,  you  settled  your  freight  rate  separately?  You  paid  the 
Iron  Mountain  its  15  cents  a  hundred A.  Yes,  sir. 

Q.  And  you  paid  the  Southern  Pacific  its  freight  rate? — A.  Yes, 
sir. 

Q.  But  the  original  consignment  was  direct  to  the  point  of  destina- 
tion?— A.  No,  sir;  never;  and  you  cannot  make  me  say  that  in  forty 

years. 
10321        Q.  Show  me  a  document  showing  that  it  was  not,  will 
you? — A.  My  recollection  is 

Q.  Show  me  one  document  showing  that  it  was  not. — A.  I  will  see 
if  I  can  find  one  when  I  get  home. 

Q.  All  right,  find  them.  All  those  cars  went  directly  through  with- 
out unloading,  didn't  they,  to  the  points  of  destination  ?— A.  Unless 
something  is  the  matter  with  the  car,  or  the  car  was  leaking,  and  it 
had  to  be  transferred. 

Q.  Direct  from  St.  Louis  to  Franklin  or  the  other  points  of  destina- 
tion in  Louisiana  ?— A.  I  think,  as  a  general  thing ;  yes,  sir 

Q.  In  fact,  the  tariff A.  But  not  tank  cars. 

Q.  Didn't  the  tank  cars  go  through  in  the  same  way?— A.  They 
did,  but  they  were  rehandled.  I  said  there  may  have  been  cases  where 
on  account  of  leakage  the  contents  of  a  box  car  would  be  transferred. 
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Q.  Now,  this  tariff  under  which  you  ship,  then,  at  15  cents  a  hun- 
dred, does  not  authorize  a  shipment  locally  to  Louisiana  points,  does 
it? — A.  There  is  a  tariff,  a  25-cent  tariff 

Q.  I  know,  but  you  did  not  use  that. — A.  We  did,  on  shipments  to 
Alexandria  proper. 

Q.  I  know,  but  for  shipments  to  Franklin  and  those  points  be- 
yond Alexandria.  The  15-cent  rate  did  not  authorize  you  to  ship  a 
car  to  Alexandria  locally. — A.  No,  sir;  and  we  never  did. 

Q.  In  fact,  you  did  ship  them  direct  through  to  the  point  of  des- 
tination.— A.  I  say  we  never  stopped  a  car  at  Alexandria ■ 

10322  Q.  Certainly  not. — A.  And  took  it  into  stock  there.    We 
paid  25  cents  a  hundred  on  all  the  oil  that  we  shipped  to 

Alexandria,  that  was  used  at  Alexandria. 

Q.  When  the  rate  was  30? — A.  When  it  was  25  cents.  I  never 
knew  that  there  was  a  30-cent  rate ;  never  heard  of  it  until  this  case. 

Q.  We  will  see  about  that.    You  never  did  ? — A.  No,  sir. 

Q.  We  will  see  about  that  in  a  minute.  Now,  the  rates  from  Alex- 
andria to  the  points  in  Southern  Pacific  territory  on  the  Southern 
Pacific  line  in  Louisiana  were  not  filed  with  the  Interstate  Commerce 
Commission,  were  they? — A.  I  do  not  know  as  to  what  they  did— 
the  Southern  Pacific. 

Q.  You  don't  know  anything  about  it? — A.  No,  sir. 

Q.  You  never  made  any  inquiries  to  find  out  whether  those  were 
filed  with  the  Commission? — A.  No,  sir.  In  those  days  I  don't 
think 

Q.  Well,  in  those  days — I  mean  down  to  1906. — A.  Why,  if  I  go  to 
a  railroad  traffic  manager 

Q.  Now,  answer  my  question. 

Mr.  EosENTHAL.  You  go  ahead  and  answer  as  you  please. 

Witness.  I  will.  If  I  go  to  a  railroad  traffic  manager  or  general 
freight  agent  and  ask  for  a  rate  and  he  agrees  to  name  a  rate  and 
fixes  a  rate  and  advises  us  that  that  rate  is  to  apply  on  our  shipments, 
that  is  enough  for  me.  It  is  for  him  to  do  his  part. 

Q.  Now,  did  you  ask  for  the  rates  between  Alexandria  and  those 
points  bound  below  ? — A.  Did  I  ask  for  them  ? 

10323  Q.  Yes.— A.  I  asked  Mr.  Shrever  or  Mr.  Bean,  both  gentle- 
men now  dead. 

Q.  Yes. 

Mr.  EosENTHAL.  The  correspondence  shows  that. 

Witness.  The  correspondence  shows  that.  I  asked  them  if  they 
would  name  us  the  same  rates  from  Alexandria  as  we  had  in  from 
New  Orleans,  the  object  being,  as  I  said  before  (and  I  want  to  empha- 
size it) ,  to  avoid  the  congested  condition  in  New  Orleans  and  get  a 
shorter  haul  for  our  business,  and  the  combination  of  rates  is  just 
exactly  the  same  one  way  as  the  other,  as  far  as  we  are  concerned. 

Q.  You  have  stated  that  once.  You  need  not  state  it  again.  Please 
answer  my  question.— A.  I  want  to  emphasize  it,  that  is  all. 

Q.  We  will  call  it  emphasized  for  all  time.— A.  Is  it  strong 
enough  ? 
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Q.  Yes ;  that  will  do. — A.  Thank  you. 

Q.  Then  you  asked  for  and  got  rates  from  Alexandria  to  Lafay- 
ette, St.  Martinsville,  New  Iberia,  Jeanerette,  Franklin,  Morgan  City, 
Schreiver,  and  Opelousas,  did  you  ? — A.  Yes,  sir. 

Q.  And  Crowley  ? — A.  Wh;itever  is  named  in  the  tariffs,  certainly ; 
named  in  the  correspondence.    Those  look  to  be 

Q.  Will  you  show  any  correspondence  where  those  towns  were 
named? — A.  I  went  to  New  Orleans  several  times  on  this  matter. 
It  is  a  long  time  ago,  and  I  can't  tell  you  what 

Q.  You  relied  on  the  tariffs  for  the  rates,  did  you  ? — A.  On  what 
Mr.  Lyons  or  Mr.  Bean  or  Mr.  Schrever,  or  whoever  was  in  authority 
then 

10324  Q.  They  issued  a  tariff,  didn't  they?— A.  I  see  they  did. 
Q.  Did  you  have  the  tariff? — A.  Not  at  that  time. 

Q.  Did  you  afterwards  ? — A.  I  have  a  copy  of  it  now. 

Q.  Did  you  have,  during  1903,  '4,  '5,  or  '6,  the  tariff  which  I  show 
you? — A.  I  could  not  answer  whether  I  did  or  not  positively.  I 
could  tell  by  looking  in  my  files. 

Q.  Well,  look  in  your  files  and  see  what  you  have  got. — A.  I  mean 
down  in  the  St.  Louis  office. 

Q.  I  show  you  petitioner's  Exhibits  597  and  598,  which  were  issued 
in  1901,  and  were  in  force  down  to  1906,  when  they  were  canceled. 
Did  you  have  those? — A.  I  can't  say  positively  unless  I  go  through 
my  files  and  see  if  they  are  on  the  files. 

Q.  Go  through  your  files  and  see  what  you  have,  will  you  ? — A.  In 
St.  Louis? 

Q.  Yes. — A.  I  will  be  glad  to  do  it,  sir. 

Q.  And  see  if  you  have  the  earlier  tariffs  that  precede  those. 

Mr.  Johnson.  I  just  want  to  suggest  to  the  witness 

Mr.  Kellogg.  No  ;  it  is  not  necessary  to  suggest  to  the  witness.  I 
think  he  is  able  to  take  care  of  himself. 

Mr.  Johnson.  I  want  to  say,  Mr.  Finlay,  that  you  need  not  offer 
to  produce  anything  here;  that  that  is  a  matter  for  the  decision  of 
counsel.     It  is  not  for  you. 

Mr.  Kellogg.  We  will  see  about  that.  Do  I  understand  that  the 
counsel  are  in  control  of  the  tariffs  of  the  Waters-Pierce  Oil  Com- 
pany? 

Mr.  Johnson.  I  beg  pardon. 

Mr.  Kellogg.  Are  the  counsel  for  the  Waters-Pierce  Oil  Company 
in  control  of  the  tariffs,  Mr.  Johnson  ? 

10325  Mr.  Johnson.  The  Waters-Pierce  Oil  Company  counsel  is 
in  control  of  the  management  of  this  case. 

Mr.  Kellogg.  But  are  they  in  control  of  the  tariffs  ? 

Mr.  Johnson.  We  will  determine  whether  papers  will  be  voluntarily 
produced  or  not,  Mr.  Kellogg.  If  you  want  the  papers,  you  have 
your  remedy.  I  will  see  the  papers,  and  in  all  probability  there  is 
no  objection  to  producing  them,  but  it  is  a  matter  that  counsel  will 
finally  decide,  and  not  the  witness.     That  is  the  position  I  take. 
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Mr.  EJiLLOGG.  You  do  not  claim  that  you  are  in  possession  of  the 
tariffs,  then  ? 

Mr.  Johnson.  No,  sir;  but  I  am  in  control  of  the  case  so  far  as 
the  Waters-Pierce  Oil  Company  are  concerned,  and  I  will  decide 
whether  papers  in  possession  of  the  company  will  be  produced  volun- 
tarily or  not.  There  is  no  objection  to  their  production,  but  I  do  not 
want  the  witness  to  assume  to  do  a  thing  that  counsel  might  object  to. 

Mr.  KJELLOGG.  ~\¥hen  will  I  be  notij&ed  whether  they  will  be  pro- 
duced or  not? 

Mr.  Rosenthal.  In  due  course. 

Mr.  Johnson.  Tell  us  what  papers  counsel  wants,  and  we  will 
examine  them  and  decide. 

Q.  Now,  Mr.  Finlay,  were  you  furnished  tariffs  for  these  rates 
from  Alexandria  out  to  these  various  places  I  name? — A.  I  presume 
we  got  them  at  some  time ;  I  don't  know  whether  immediately  or  not. 

Q.  Did  you  have  them  between  1900  and  1906?— A.  I  can't  teU 
you  until  I  get  to  my  files. 

10326  Q.  Did  you  make  any  inquiry  as  to  whether  they  were  filed 
with  the  Interstate  Commerce  Commission? — A.  No,  sir. 

Q.  Do  they  bear  any  evidence  of  being  filed  with  the  Interstate 
Commerce  Commission? — A.  If  you  will  let  me  have  them  I  will 
tell  you.     [Papers  handed  to  witness.] 

Mr.  Rosenthal.  The  bill  in  this  case  alleges  that  they  were  filed. 

Mr.  Kellogg.  Oh,  no ;  not  those  rates  from  Alexandria  out. 

Mr.  Rosenthal.  The  15-cent  rate. 

Mr.  Kellogg.  I  am  talking  about  the  rates  beyond  Alexandria. 

Mr.  Rosenthal.  I  understood  you  to  say  the  15-cent  rate. 

Mr.  Kellogg.  Oh,  no. 

Mr.  Rosenthal.  You  are  speaking  now  about  the  local  rates  from 
Alexandria  to  points  beyond? 

Mr.  Kellogg.  Yes. 

Q.  Did  those  tariffs  from  Alexandria  to  those  points  of  destination 
in  Louisiana  bear  any  evidence  of  being  filed  with  the  Commission?— 
A.  As  you  show  them  to  me  there,  they  do  not. 

Mr.  Rosenthal.  Those  that  he  shows  you  there,  you  mean. 

Witness.  Those  that  he  shows  me  do  not. 

Q.  Did  those  you  had  as  authority  for  your  rate  show  any  evidence 
of  being  filed  with  the  Commission? — A.  I  don't  know  whether  we 
have  them. 

Q.  You  don't  know  whether  you  ever  had  any  rates  for  those?— 
A.  I  can  not  say  without  going  back  and  looking  over  the  files. 

Q.  You  don't  know  whether  you  ever  required  any  tariff  for  those 
rates  from  Alexandria  to  points  in  Louisiana? 

10327  Mr.  Rosenthal.  That  is  not  what  he  said.     He  said  he  did 
not  know  whether  he  had  them,  meaning  by  that,  in  their 

files. 

Q.  Well,  did  you  ever  have  them? — A.  I  have  something  to  show 
that  those  rates  were  to  apply.  Whether  it  is  in  a  letter  from  the 
Southern  Pacific  office  or  in  the  tariff  I  could  not  say  until  I  get  back. 
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Q.  Well,  letters  are  not  usually  filed  with  the  Interstate  Commerce 
Commission  as  a  tariff,  are  they? 

Mr.  EosENTHAL.  That  is  not  what  the  witness  said,  either. 

Q.  Now,  did  you  ever  make  any  inquiry  to  find  out  whether  those 
rates  from  Alexandria  to  points  of  destination  were  filed  with  the 
Interstate  Commerce  Commission  at  all  ? — A.  No,  sir ;  I  never  did. 

Q.  Never  made  any  inquiry? — A.  No,  sir. 

Q.  Were  you  in  charge  of  the  freight  traffic  down  to  1906? — A. 
Yes,  sir. 

Q.  Did  you  have  charge  of  the  tariffs  ? — A.  They  were  handled  by 
clerks  in  the  next  room.     I  did  not  handle  them  myself. 

Q.  Are  you  still  vice-president  of  the  company? — A.  Yes,  sir. 

Q.  Have  general  charge  of  the  office? — ^A.  Only  that  portion  of  it 
that  pertains  to  my  office. 

Q.  What  portion  pertains  to  your  office? — A.  I  have  nothing  now 
with  the  freights.     Mr.  Stith  is  in  charge  of  the  freights. 

Q.  Will  you  please  produce  the  bills  of  lading  or  billing  instruc- 
tions issued  by  the  Waters-Pierce  Oil  Company  for  the  shipments  of 
all  cars  shown  in  Government's  Exhibits  602  and  699  in  two  sheets, 
now  in  this  case? 

10328  Mr.  Rosenthal.  The  request  is  noted. 

Q.  Both  from  St.  Louis  and  from  Alexandria.  Will  you, 
Mr.  Finlay? — A.  If  they  are  here. 

Q.  If  they  are  where? — A.  I  thought  I  had  all  that  would  be  re- 
quired here.    I  do  not  know  whether  they  are  the  same  as  you  have. 

Q.  Will  you  produce  them? — A.  I  will  check  them  up  with  what 
I  have  here. 

Q.  It  is  not  a  question  of  checking  them  up.  It  is  a  question  of 
producing  them.  Will  you  produce  them? — A.  Why,  most  assur- 
edly, if  I  can.  There  is  nothing  we  are  trying  to  cover  up  or  hide. 
Don't  you  forget  that  for  a  single  minute. 

Q.  Oh,  no;  I  am  not  going  to  forget  it.  If  you  have  got  them 
you  will  produce  them? — A.  I  certainly  will  produce  anything  that 
I  have  in  connection  with  this  matter,  if  the  attorneys  want  me  to. 

Q.  If  the  attorneys  want  you  to? 

Mr.  Johnson.  That  is,  that  you  have  with  you. 

Witness.  Yes.    I  have  all  I  thought  I  was  going  to  need  here. 

Mr.  Johnson.  You  say  you  will  produce  what  you  have  here  ? 

Witness.  What  I  have  here.  I  said  I  will  check  it  with  what  I 
have  here. 

Q.  No ;  will  you  produce  them  if  you  have  them  in  your  office.  That 
is  the  point. 

Mr.  EosENTHAL.  Why,  we  have  already 

Witness.  I  have  not  the  bills  of  lading,  I  will  tell  you  that,  away 
back  15  years  ago. 

10329  Q.  Where  are  they?     I  am  not  talking  about  15  years 
ago. — A.  Ten  years  ago  ? 

Q.  No,  not  ten  years  ago,  I  am  not  talking  about.  These  shipments 
were  made  within  the  last  four  or  five  years. 
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Mr.  EosENTHAL.  WMch  shipments  are  you  now  talking  about;  the 
shipments  stated  in  the  indictment  that  is  pending  against  the  Waters- 
Pierce  Oil  Company  at  St.  Louis? 

Mr.  Kellogg.  No,  sir;  I  stated,  Mr.  Eosenthal,  the  shipments  stated 
in  certain  exhibits  in  this  case. 

Mr.  Eosenthal.  Are  they  identical  with  the  shipments  stated  in 
the  indictment  in  St.  Louis? 

Mr.  KJELLOGG.  I  do  not  know  anything  about  any  indictments  at 
all.    I  am  referring  to  the  shipments 

Mr.  Eosenthal.  If  you  are  now  seeking  to  make  the  Government's 
case  in  connection  with  a  criminal  prosecution,  I  beg  to  assure  you 
that  they  will  not  be  produced. 

Mr.  Kellogg.  I  am  now  asking  for  the  bills  of  lading  of  the  ship- 
ments shown  on  two  exhibits  in  this  case,  599  in  two  sheets,  and  602, 
which  were  put  in  evidence  last  winter,  and  which  you  have  and  have 
had  ever  since. 

Mr.  Eosenthal.  You  mean  which  exhibits  we  have  ? 

Mr.  Kellogg.  Which  exhibits  you  have,  and  those  exhibits  show 
the  car  numbers,  the  point  of  origin  and  destination,  and  I  wish  the 
bills  of  lading,  both  from  St.  Louis — East  St.  Louis — to  Alexandria 
and  from  Alexandria  to  the  points  of  destination. 

Mr.    Eosenthal.    Well,    your    request    will    be    given    due   con- 
sideration. 
10330        Mr.  Kellogg.  Now,  I  would  like  to  know  from  this  witness 
if  he  will  produce  them. 

Mr.  Eosenthal.  The  witness  will  produce  anything  that  his  coun- 
sel advises  him  to  produce  that  he  has  within  his  possession  and 
control. 

Q.  Now,  what  did  you  say  was  your  previous  rate  from  St.  Louis 
to  New  Orleans? 

Mr.  Eosenthal.  East  St.  Louis  to  New  Orleans  ? 

Q.  East  St.  Louis  to  New  Orleans. — A.  18  cents  a  hundred. 

Q.  And  the  Southern  Pacific  made  the  same  rate  from  Alexandria 
to  these  points  of  destination  as  they  had  previously  made  from  New 
Orleans  to  these  points  of  destination  ? — A.  Yes,  sir. 

Mr.  Eosenthal.  They  made  you  a  rate  which  was  equivalent ■ 

A.  The  combination  of  the  rates  was  the  same  either  way.  There 
was  nothing  in  it  to  us,  not  a  penny,  if  that  is  what  you  want  to  get  at. 

Q.  There  was  3  cents  difference,  wasn't  there? — A.  That  was  an 
allowance  for  pumping  and  transferring  the  oil  across  the  river 
through  pipe  lines,  switching  cars  in  and  out  of  the  works  on  both 
sides  of  the  river. 

Mr.  Eosenthal.  Pardon  me  for  interjecting  there.  You  mean 
transporting  the  oil  or  pumping  the  oil  from  East  St.  Louis  to  St. 
Louis  ? 

A.  To  our  works  at  St.  Louis. 

Mr.  Eosenthal.  To  your  works  at  St.  Louis,  and  there  loading 
it  on  cars. 
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10331  Witness.  Yes,  sir ;   repumping  it  from  the  storage  tanks  into 
the  tank  cars. 

Mr.  Rosenthal.  And  the  difference  of  3  cents  was  due  to  that. 

Witness.  Due  to  the  expense  we  were  put  to  and  the  bridge  arbi- 
trary that  the  roads  would  have  had  to  pay  out  of  the  18-cent  rate  if 
the  shipments  originated  in  East  St.  Louis. 

Mr.  Rosenthal.  What  was  that  bridge  arbitrary  ? 

Witness.  3  cents  I  believe  it  was  at  that  time — whatever  it  was. 

Q.  Now,  as  a  matter  of  fact,  you  applied  the  15-cent  rate  from  East 
St.  Louis,  didn't  you,  on  these  shipments? — A.  From  East  St.  Louis? 

Q.  Yes,  sir. — ^A.  Never.    We  did  not  intend  to,  if  we  did. 

Q.  As  a  matter  of  fact,  did  you  not,  in  many  of  these  shipments 
shown  on  Exhibits  599  and  602,  actually  make  those  shipments  from 
East  St.  Louis  and  pay  only  15  cents  a  hundred  for  them? — A.  There 
was  an  error  in  checking  the  bills.  At  least  the  bills  were  not 
checked.  They  were  checked  out,  it  is  true — they  were  checked  out 
as  they  were  rendered,  but  they  were  afterward  corrected,  and  I 
think  the  corrections  are  here. 

Q,.  Corrected  so  that  you  got  enough  enough  to  make  it  an  even  15 
cents  a  hundred? — A.  No,  sir;  we  paid. 

Q.  You  paid  15  cents  a  hundred? — A.  We  paid  the  equivalent  of 
15  cents  a  hundred. 

Q.  So  that  you  paid  it  back  to  the  railroad  company  ? — A.  We  paid 
it  back  to  the  railroad  company. 

Q.  That  was  after  Mr.  Schindler  had  examined  it  and  found  it, 
wasn't  it  ? — A.  The  bills  came  in  to  us  from  the  railroad  office. 

10332  Q.  When  did  those  bills  come  in  ? 
Mr.  Johnson.  Let  him  explain. 

Witness.  Wait  a  minute.  I  will  give  you  all  of  it  and  keep  nothing 
under. 

Mr.  Johnson.  Do  not  Cut  him  off. 

Witness.  The  bills  were  brought  to  me — I  can  not  recall  what 
month,  but  in  the  early  part  of  1906— by  one  of  the  clerks  in  the 
traffic  department.  I  told  him  to  check  them  up  and  see — check 
the  bills  up  and  see  if  we  had  paid  the  pipe-line  allowance,  if  it  was 
not  a  mistake  in  the  bills  being  put  through  at  the  same  rate  from 
East  St.  Louis  as  from  St.  Louis.  We  should  have  paid  15  cents 
from  East  St.  Louis,  the  shipments  originating  in  East  St.  Louis. 
If  they  had  originated  at  our  works  in  St.  Louis,  the  allowance  would 
have  been  made  for  the  pipe-line  charge. 

Q.  Now,  let  me  see  if  I  understand 

Mr.  Rosenthal.  How  many  of  those  shipments  were  there? 

A.  Oh,  I  suppose— I  don't  remember— I  suppose  a  dozen.  They 
are  insignificant.    They  are  so  small  that  it  is  wasting 

Mr.  Rosenthal.  What  was  the  amount  involved  ? 

Witness.  Oh,  in  dollars  and  cents  it  is  picayunish. 

Mr.  Rosenthal.  A  couple  of  hundred  dollars? 

Witness.  I  suppose  a  couple  of  hundred  dollars. 
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Mr.  Rosenthal.  In  connection  with  shipments  extending  over  15 
years  and  involving  the  payment  of  thousands  of  dollars  of  freight 
charges. 

Witness.  The  bills  should  never  have  been  passed  through,  only 
by  oversight  of  this  clerk,  who  was  checking  thousands  of 
bills. 

10333  Q.  Now,  let  me  proceed.     You  say  the  rate  applied  from 
East  St.  Louis,  do  you?— A.  Which  rate? 

Q.  The  16-cent  rate.  Did  it  apply  from  East  St.  Louis  or  St. 
Louis? — A.  The  15-cent  rate  was  from  St.  Louis. 

Q.  From  St.  Louis  directly? 

Mr.  Rosenthal.  You  misspoke  yourself,  I  think,  before. 

Q.  You  said  East  St.  Louis. — A.  No ;  the  18-cent  rate  I  said.  East 
St.  Louis. 

Q.  Very  well,  the  15-cent  rate  from  St.  Louis.  Now,  did  you  have 
any  tariff  for  an  18-cent  rate  from  East  St.  Louis? — A.  In  the  early 
days  the  Illinois  Central 

Q.  I  am  talking  about  1901,  '2,  '3,  '4,  '5,  and  '6.  Did  you  have 
any  tariff  for  18  cents  from  East  St.  Louis? — A.  I  do  not  recall 
whether  we  did  or  not.  I  could  not  tell  until  I  went  back  over  the 
files.    There  was  a  rate  in.    I  know  that. 

Q.  Of  18  cents?— A.  Yes,  sir. 

Q.  Where  is  your  tariff  for  it? — A.  We  made  the  shipments,  and 
the  prepaid  expense  bills  speak  for  themselves. 

Q.  What  is  the  bridge  charge  between  St.  Louis  and  East  St. 
Louis? — A.  It  has  been  3 — as  high  as  3  and  as  low  as  a  cent  and  a 
half. 

Q.  It  is  a  cent  and  a  half,  and  has  been  for  years,  hasn't  it? 

Mr.  Rosenthal.  Oh,  no;  you  are  entirely  mistaken  about  that. 

Witness.  I  do  not  know  as  to  that. 

Q.  What  was  it  in  1903  and  '4  ?  What  has  the  bridge  charge  been 
since  1900? — A.  I  think  it  has  varied  at  different  times.  The  al- 
lowance that  was  made  to  us  was  to  cover  our  expenses  of 

10334  unloading  the  cars  in  East  St.  Louis,  pumping  the  oil  from 
the  cars   into  the  storage  tanks,   and  repumping  througti 

the  pipe-line  across  the  river  into  the  storage  tanks  on  the  St.  Louis 
side,  and  repumping  from  the  storage  tanks  into  the  tank  cars,  in 
addition  to  switching 

Q.  And  the  railroad A.  I  will  answer  your  question  before 

you  come  at  me  again.  There  was  a  time  when  the  rate  applied  from 
both  sides  of  the  river,  and  the  railroads  had  to  account  to  the  bridge 
for  a  portion  of  that  charge.  What  it  was  I  could  not  say  now.  The 
railroads  saw  fit  to  make  that  allowance  to  us.  That  was  a  matter 
with  them. 

Q.  The  railroads  allowed  you  3  cents  a  hundred,  did  they?— A. 
That  they  would  have  had  to  pay 

Q.  Did  the  railroad  allow  you  3  cents  a  hmidred  for  the  handling 
of  the  oil  from  East  St.  Louis  to  St.  Louis,  when  it  did  not  come 
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across  in  tank  cars? — A.  Yes,  sir;  for  the  handling  of  the  oil  from 
East  St.  Louis  to  St.  Louis  and  out  again. 

Q.  Now,  have  you  got  your  explanation  made? — A.  I  hope  it  is 
as  clear  to  you  as  it  is  to  me. 

Mr.  Rosenthal.  Now,  was  that  allo^^'ance  made  on  a  tariff  which 
was  issued  by  the  railroad  companies  ? 

Witness.  Why  certainly,  they  issued  a  tariff. 

Q.  Where  is  it? 

Mr.  Rosenthal.  I  am  very  glad  you  brought  that  out.  We  have 
that  here. 

Witness.  I  think  it  is  here  somewhere.  Mr.  Stith,  have  you  got 
that?  You  had  it  in  your  package — that  pipe  line  allowance,  cross- 
ing the  river  at  St.  Louis. 

10335  Mr.  Rosenthal.  Here  is  a  copy  of  the  cent  and  a  half 
allowance  of  1903  [handing  paper  to  witness] . 

Witness.  Here  is  a  copy  of  the  allowance  of  1903  [handing  the 
paper  to  Mr.  Kellogg]. 

Q.  That  was  a  cent  and  a  half  a  hundred,  wasn't  it? — A.  Yes,  sir. 

Mr.  Rosenthal.  At  that  time  ? 

Witness.  At  that  time. 

Mr.  Rosenthal.  Mr.  Stith  advises  me  theretofore  it  was  3  cents. 

Mr.  Kellogg.  Yes. 

Q.  Now,  after  1903  it  was  a  cent  and  a  half  a  hundred,  was  it  ? 

Mr.  Rosenthal.  I  think  with  the  exception  of  two  weeks  (that 
appeared  in  the  Alton  case) ,  when  it  went  up  to  2  cents. 

Q.  Practically  the  entire  period  after  1903  it  was  a  cent  and  a 
half  a  hundred  ? — A.  I  believe  so ;  yes. 

Q.  You  were  not  allowed,  then,  3  cents  a  hundred  after  that? — ^A. 
Not  after  that. 

Mr.  Rosenthal.  You  were  allowed  whatever  the  tariff  allowed 
you? 

Witness.  Whatever  the  tariff  allowed. 

Mr.  Rosenthal.  I  will  give  you  the  reference  number  of  the 
I.  C.  C.  preceding  that,  which  allowed  3  cents.  I.  C.  C.  No.  240, 
effective  February  4,  1902,  which  provides  for  an  allowance  of  3 
cents  per  100  pounds  between  St.  Louis  and  East  St.  Louis. 

Mr.  Kellogg.  What  time  was  that? 

Mr.  Rosenthal.  As  late  as  February  4,  1902.     That  was 

10336  filed  with  the  Interstate  Commerce  Commission,  making  an 
allowance  of  3  cents. 

Mr.  Kellogg.  But  after  1903  it  was  a  cent  and  a  half  a  hundred? 

Mr.  Rosenthal.  That  is  my  recollection  of  it,  with  the  exception  of 
two  weeks. 

Q.  Now,  this  tariff  which  you  had,  of  15  cents  a  hundred  from  St. 
Louis  proper,  Missouri,  to  Alexandria,  was  15  cents  a  hundred, 
wasn't  it  [handing  witness  paper]  ?— A.  Yes,  sir;  St.  Louis,  Mis- 
souri, to  Alexandria. 

Q.  It  was  not  13|  cents  a  hundred  from  St.  Louis,  was  it?— A. 
No,  sir ;  and  we  never  paid  13^  cents  from  St.  Louis. 
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Q.  Did  you  not  pay  on  p.  large  number  of  shipments,  from  1904 
to  1906,  13|  cents  a  hundred  on  oil  that  was  shipped  from  East  St. 
Louis  through  St.  Louis  to  Alexandria  ? — A.  As  I  said  before,  there 
were  some  bills  that  were  passed  by  mistake  by  some  of  the  clerks  at 
13J,  because  the  pipe-line  allowance  was  allowed  on  the  expense  bill 
when  it  should  not  have  been,  and  afterwards  the  expense  bill  was 
rendered  to  us  and  was  submitted  to  me  for  my  approval  as  to 
whether  it  should  be  paid  or  not,  and  I  told  them  to  look  up  and  see 
what  they  had  paid  before,  and  if  they  had  paid  anything  less  than 
15  cents  to  pay  them  the  difference,  and  the  bills  were  paid. 

Q.  You  paid  it  back  to  the  railroad  company? — A.  Yes. 

Mr.  EosEKTTHAL.  Amounting  to  how  much? 

Witness.  A  couple  of  hundred  dollars.  I  don't  believe  it  was  that 
much. 

10337  Q.  Now,  those  were  for  cars  shii^ped  during  1904, 1905,  and 
1906,  were  they  not   [handing  witness  paper]  ? — A.  If  that 

is  a  copy  of  what  I  have  here,  or  did  have  a  minute  ago. 

Q.  Well,  were  some  of  them  for  cars  shipped  during  1904,  1905, 
and  1906  ? — A.  I  could  not  answer  as  to  how  far  back  it  was  previous 
unless  I  went  over  the  expense  bills. 

Q.  Look  at  the  expense  bills  and  find  out. 

Witness.  Mr.  Stith,  have  you  those  cent  and  a  half  pipe-line 
charges  there? 

Mr.  Stith.  I  don't  think  I  have. 

Q.  There  is  a  list  of  shipments  made  by  the  Waters-Pierce  Oil 
Company,  showing  a  rate  of  13^  cents  a  hundred,  commencing  some- 
time in  lf'04,  which  is  an  exhibit  in  this  case — Petitioner's  Exhibit 
599.  Did  you  make  such  shipments  and  pay  13-J-  at  the  time  they  were 
made  ? — A.  May  I  ask  if  this  is  a  copy  of  that  which  we  have  had  ? 

Q.  Yes;  you  have  had  a  copy  of  the  exhibit. 

Mr.  Rosenthal.  They  have  not  had  a  copy  of  it. 

Mr.  Kellogg.  Well,  you  have ;  I  suppose  they  had  also. 

Witness.  I  do  not  know. 

Mr.  Rosenthal.  You  have  nothing  here,  Mr.  Finlay,  as  I  under- 
stand it,  by  which  you  can  check  that  up  ? 

Mr.  Kellogg.  Yes ;  you  have  had  a  copy  of  that  all  the  time. 

Mr.  Rosenthal.  It  has  been  an  exhibit  in  the  case. 

Mr.  Kellogg.  That  is  what  I  say.     Counsel  have  had  it. 

Mr.  Rosenthal.  I  have  had  it,  but  Mr.  Johnson  has  not 

10338  had  it,  and  Mr.  Finlay  has  not  had  it. 

Q.  Did  you  make  shipments  in  1904  on  which  you  paid  13^ 
cents  from  St.  Louis  to  xVlexandria  destined  to  points  beyond? — A.  I 
do  not  know  whether  it  was  1904.  There  were  some  shipments  pre- 
vious to  1906. 

Q.  Several  years  previous,  too,  weren't  they? — A.  I  don't  know  as 
to  that.  My  recollection  is  it  was  only  a  short  time  previous.  I 
cannot  tell  without  going  back  to  the  expense  bills. 

Q.  Have  you  the  expense  bills  with  you? — A.  I  do  not  know 
whether  they  are  here  or  not. 
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Q.  Well,  look  and  see. 

Mr.  Johnson.  Now  one  moment,  Mr.  Kellogg. 

(Counsel  for  defendants  confer.) 

Mr.  Rosenthal.  We  have  certain  expense  bills  here  which  we  will 
be  very  glad  to  submit  to  the  Government  for  inspection,  with  the 
understanding,  however,  that  any  document  that  we  submit  to  the 
Government  for  inspection  at  this  time  may  be  put  in  by  the  Govern- 
ment, if  it  sees  fit  to  put  it  in,  when  the  Government  is  on  its  redirect. 
We  object  to  furnishing  the  Government  everything  that  it  sees  fit  to 
call  for,  and  having  our  defence  encumbered  with  everything  that 
the  Government  may  undertake  at  this  time  to  put  in.  But  we  offer 
now  to  submit  to  the  Government,  either  to  its  counsel  or  to  Mr. 
Durand  or  to  any  one  selected  by  the  Government  counsel,  any  of 
these  expense  bills  or  any  other  document  we  may  have  here,  but  we 
shall  not  turn  them  over  to  the  Government  at  this  time  for  the 

10339  jjurpose  of  enabling  the  Government  to  put  them  in  at  this 
time,  but  on  a  request  when  the  Government  comes  to  its  re- 
direct we  will  very  cheerfully  turn  them  over,  anything  that  we  now 
submit  for  inspection. 

Mr.  Kellogg.  I  shall  not  agree  not  to  put  them  in  as  part  of  the 
cross-examination  of  this  witness. 

Mr.  Rosenthal.  Very  well.  Then,  we  shall  have  to  decline  to 
furnish  you  cartloads  of  such  by  which  our  defence  may  be  encum- 
bered and  enlarged. 

Mr.  Kellogg.  Well,  wait  until  I  ask  for  a  cartload. 

Mr.  Rosenthal.  You  have  been  asking  for  carloads,  not  cartloads. 

Q.  Kow,  Mr.  Finlay,  I  notice  here,  during  1904,  that  you  shipped 
from  St.  Louis  various  carloads  and  paid  13-|-  cents  a  hundred,  and  I 
show  you  the  Government  exhibit  showing  the  carloads  and  the  pay- 
ment, the  amount.  Is  that  the  amount  that  you  paid? — A.  As  to 
whether  the  cent  and  a  half  that  we  paid  some  time  after  this  date 
applies  on  these  particular  shipments  I  do  not  know ;  but  I  do  know 
that  we  did  pay  and  wanted  to  pay  every  cent  that  we  were  entitled 
to  pay  by  the  tariffs,  and  if  we  did  not  pay  it  it  was  a  mistake  in  the 
checking  of  the  bills. 

Q.  Did  that  mistake  run  over  two  or  three  years — 1903,  1904,  and 
1905? — A.  I  could  not  tell  unless  I  saw  the  prepaid  bills  and  checked 
them  with  this  statement. 

Q.  Well,  have  you  got  those  prepaid  bills?— A.  I  do  not  know. 

Q.  Will  you  look  and  see  whether  you  have  them  here  with  you  or 
not  ? — A.  If  counsel  wish  me  to. 

Q.  Well,  I  ask  for  them. 

10340  Mr.  Rosenthal.  You  will  not  get  anything  of  that  kind, 
Mr.  Kellogg,  excepting  along  the  lines  that  I  have  just  indi- 
cated. 

Q.  Is  it  a  fact,  sir,  that  you  did  not  pay  back 

Mr.  Rosenthal.  I  will  tell  you  what  we  will  do.  If  you  will 
agree  to  let  us  have  all  the  time  we  may  require  to  put  in  our  defence, 
why,  we  will  turn  these  things  over  to  you  now ;  but  we  are  not  going 
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to  let  you  cross-examine  ad  libitum  and  put  in  all  sorts  of  documents 
that  at  this  time  may  require  explanation  on  our  part,  and  in  that 
way  consume  all  of  the  time  that  we  have. 

Q.  Please  examine  your  papers  and  see  if  you  paid  to  the  railroad 
company  an  additional  cent  and  a  half  a  hundred  on  the  shipments 
that  were  shipped  at  13^  cents  in  1904. 

Mr.  Rosenthal.  Now,  we  shall  have  to  instruct  the  witness  that  he 
is  under  no  obligation  whatever  to  examine  anything  that  is  not  be- 
fore him,  at  the  request  of  cross-examining  counsel. 

Q.  Is  it  not  a  fact,  sir,  that  you  made  those  payments  after  you 
were  indicted  in  the  Federal  court — after  the  Waters-Pierce  Oil  Com- 
pany was  indicted — for  shipping  at  less  than  the  tariff  rate?— 
A.  When  were  they  indicted? 

Q.  Please  answer  the  question. — A.  I  don't  know  when  they  were 
indicted. 

Q.  Is  it  not  a  fact  that  you  made  those  payments  after  the  Waters- 
Pierce  Oil  Company  were  indicted  for  shipping  at  less  than  the  15- 
cent  rate? 

Mr.    EosENTHAL.  The    witness    has    already    said    he    does   not 
know. 
10341        A.  I  don't  know.    If  you  will  give  me  the  date.    My  rec- 
ollection is  that  it  was  sometime  along  the  early  part  of  1906, 
probably  January  or  February,  I  don't  remember.    But  the  expense 
bills  will  speak  for  themselves. 

Q.  Wasn't  it  in  November,  1906? — A.  Oh,  I  don't  think  it  was 
back  that  far.    November,  1906  ?    I  said  the  early  part  of  1906. 

Q.  I  said  wasn't  it,  as  a  matter  of  fact,  in  November,  1906,  when 
the  payments  were  made? 

Mr.  Rosenthal.  He  has  stated  that  his  recollection  is  that  it  was 
in  the  early  part  of  1906. 

Q.  Have  you  the  expense  bills  with  you  in  court? — A.  I  do  not 
know. 

Q.  Did  you  bring  them  with  you  ? — A.  I  don't  know  whether  Mr. 
Stith  did  or  not. 

Q.  Will  you  look  and  see? — A.  If  counsel  tell  me  to. 

Q.  Is  it  not  a  fact  that  you  did  not  make  any  payments  until  after 
the  Department  had  examined  into  these  shipments? — A.  I  do  not 
know  as  to  that.  The  excess  cent-and-a-half  bills  were  submitted 
to  me  after  a  check  had  been  made  in  the  auditor's  office,  most  likely, 
because  that  is  where  those  things  are  caught,  and  I  was  asked  what 
should  be  done  with  them.  I  said :  "Check  them  up  and  see  if  they 
have  been  paid.  If  we  have  not  paid  the  full  15  cents,  pay  it."  My 
instructions,  I  would  like  to  say  most  emphatically,  ever  since  I  have 
been  in  charge  of  traffic  matters,  my  instructions  to  those  under  me 
were  to  pay  whatever  the  tariffs  called  for.  If  there  was  anything 
due  us  oil  the  rendering  of  expense  bills,  to  claim  it ;  if  it  was  due  the 
railroad  comjiany,  give  it  to  them. 
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10342        Q.  Were  shipments  made  in  1903  at  the  13-J-cent  rate,  which 
were  afterAvards  corrected? — ^A.  I  could  not  say  as  to  the  dates 
that  those  excess  bills  were  paid. 

Q.  When  did  you  look  up  those  questions  so  as  to  know  when  you 
paid  those  back  ? 

Mr.  EosENTHAL.  What  questions  ? 

Mr.  Kellogg.  These  shipments? 

A.  The  expense  bills,  as  I  say  from  my  recollection,  were  brought 
to  me  in  the  early  part  of  1906  to  know  whether  or  not  we  should  pay 
thehi,  and  the  clerk  who  examined  the  original  prepaid  bill  reported 
that  we  had  only  paid  the  13^  cents.     I  said,  "  That  is  a  mistake." 

Q.  Have  you  ever  seen  those  expense  bills  since  1906  ? — A.  I  think 
possibly  I  have. 

Q.  When  ? — A.  I  don't  recall  whether  it  was  a  year  ago  or 

Q.  Did  you  see  them  just  previous  to  coming  up  here  this  time? — ■ 
A.  No,  sir ;  I  did  not. 

Q.  You  don't  know  whether  they  are  here  with  you  or  not  ? — A.  I 
don't  know  whether  they  are  there  or  not.  There  was  a  lot  of  ex- 
pense bills  there.     I  don't  know  whether  those  are  there  or  not. 

Q.  And  you  decline  to  look  and  see? — A.  Mr.  Stith  took  one  pack- 
age and  I  took  the  other. 

Q.  You  decline  to  look  and  see  ? 

Mr.  Rosenthal.  I  instruct  him  not  to. 

A.  The  counsel  instruct  me  not  to. 

Q.  And   so  you   decline? — A.  On  advice  of  counsel.     Is  that  a 
proper  phrase? 
10348        Mr.  Rosenthal.  We  will  let  Government  counsel  look  for 
themselves  under  the  limitations  that  I  have  imposed. 

Q.  What  do  you  ship  into  Louisiana  besides  refined  oil? — A. 
Lubricating  oils,  linseed  oils,  axle  grease,  all  sorts  of  grease  other 
than  axle  grease. 

Q.  Supplies,  machinery,  tanks? — A.  Only  occasionally  a  storage 
tank,  if  we  are  erecting  a  new  station. 

Q.  Do  you  have  tariffs  for  those,  or  did  you  ship  them  without  any 
tariff? — A.  I  think  the  Western  Classification  tariff  covers  that. 

Q.  Then  you  have  a  tariff  showing  class  tariffs  and  commodity 
tariffs  on  other  things  than  refined  oil  ? — A.  Where  the  goods  are  not 
covered  by  commodity  rates  we  refer  to  the  classifications  for  them. 

Q.  Do  you  make  shipments  under  the  tariff  which  I  show  you, 
effective  August,  1904  [handing  witness  paper]  ? — A.  I  presume, 
if  that  was  the  tariff  that  was  in  effect  at  that  time,  we  made  the 
shipments  under  them. 

Q.  Well,  through  freight  tariff  No.  16-H,  classes  and  commodi- 
ties?— A.  Yes,  sir.  If  we  made  shipments  through  to  points  of 
destination  we  would  follow  this  tariff. 

Mr.  Rosenthal.  If  that  was  the  effective  tariff. 

Witness.  Yes ;  if  that  was  the  effective  tariff. 

Mr.  Rosenthal.  And  there  was  no  other  ? 

Witness.  Of  course  we  only  went  by  that  15-cent  Alexandria  tariff. 
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Q.  I  am  talking  about  other  things.     You  are  familiar  with  that 
tariff,  are  you? — A.  No;  I  didn't  pay  any  attention  to  it. 

10344  Q.  When  you  had  charge  of  the  traffic,  didn't  you  pay  at- 
tention to  the  tariff  ? — A.  The  clerks  in  the  other  room  had  it. 

Q.  Well,  you  were  in  charge  of  the  traffic  for  years? — A.  Oh,  yes; 
so  is  Mr.  Stith  the  head  of  his  traffic  department,  but  he  doesn't  check 
everything  that  is  in  his  office. 

Q.  I  know,  but  he  was  familiar  with  the  tariff,  wasn't  he,  as  you 
were? — A.  In  a  general  way.  I  was  familiar  with  that  which  inter- 
ested us  most,  and  that  was  petroleum  oil. 

Q.  Now,  were  you  familiar  with  this  class  commodity  tariff, 
through  freight  tariff  No.  16,  issued  by  a  large  number  of  roads  in 
the  Southwest? — A.  I  don't  know  that  I  ever  saw  the  tariff  before. 
I  could  not  tell  you  whether  I  saw  that. 

Q.  Do  you  have  it  in  your  office  ? — A.  I  don't  know  whether  it  is 
there  or  not ;  I  don't  know  whether  it  has  ever  been  there. 

Q.  Did  you  have  a  regular  traffic  department  in  the  Waters-Pierce 
Oil  Company  during  the  time  you  were  at  the  head  of  that  depart- 
ment?— A.  Yes,  sir;  there  were  clerks. 

Q.  How  many  clerks  did  you  have  in  that  department? — A.  At 
that  time  there  were  only  three,  I  believe.    Now  there  are 

Q.  In  1904? — A.  In  1904.  I  don't  believe  there  were  more  than 
that.    There  may  be  eight  or  nine  now. 

Q.  There  were  three  in  1904  and  1905  ?— A.  Yes. 

Q.  Besides  yourself.  What  were  their  duties? — A.  To  check  the 
expense  bills  by  the  rates  that  were  provided  to  cover  shipments. 

Q.  How  vrere  the  rates  provided — bj^  tariffs  ? — A.  By  a  commodity 
tariff. 

10345  Q.  And  also  by  class  tariffs  where  you  had  shipped  on  class 
rates? — A.  On  class  tariffs  class  rates  would  apply. 

Q.  You  had  to  have  the  tariffs  in  order  to  check  them  up,  hadn't 
you? — A.  I  presume  whatever  tariff  was  in  the  office  at  that  time  was 
in  the  office  to  check  by. 

Q.  I  show  you  through  freight  tariff  No.  16,  classes  and  com- 
modities, issued  by  all  the  lines  in  that  southwestern  territory  out  of 
St.  Louis  and  East  St.  Louis,  and  ask  you  if  you  had  that  tariff  in 
your  office. 

Mr.  RosENTii/iL.  He  has  already  answered  that  he  does  not  know 
that  he  ever  saw  that  tariff,  that  he  does  not  know  whether  it  was  in 
his  office  or  not. 

A.  I  can't  say  whether  we  had  or  not.  I  have  no  recollection  of 
seeing  tli;it  particular  tariff. 

Q.  Well,  you  usually  had  the  tariffs  that  applied  from  St.  Louis, 
hadn't  you? — A.  They  were  handled  in  the  department  where  the 
freight  bills  were  checked. 

Q.  And  you  were  at  the  head  of  that  department? — A.  In  a  gen- 
eral way,  but  not  in  the  checking  of  the  bills. 

Q.  Well,  I  didn't  suppose  you  did  the  clerical  work  of  checking  the 
bills. — A.  No.     I  have  done  it  many  years  ago. 


FINI^Y.  19G5 

Q.  But  you  were  at  the  head  of  the  traffic  department,  weren't 
you? — A.  Yes,  sir. 

Q.  During  all  the  time  from  1900  down  to  the  time  that  Mr.  Stith 
took  that  position? — A.  Yes,  sir. 

Q.  When  was  that? — A.  I  think  May  of  this  year,  wasn't  it,  Mr. 
Stith? 

Mr.  Stith.  April  of  this  year. 

10346  Witness.  April,  1908. 

Q.  Now,  did  you  in  your  department  keep  the  tariffs 
effective  on  oil  and  the  other  products  which  you  shipped  out  of 
St.  Louis  and  East  St.  Louis? — A.  They  were  kept  in  the  department 
where  the  bills  were  checked. 

Q.  I  ask  you  if  this  tariff  did  not  make  a  rate  on  oil  from  St.  Louis 
and  East  St.  Louis  to  the  same  destinations  which  I  read  you,  to 
wit:  Opelousas,  Lafayette,  St.  Martin ville.  New  Iberia,  Jeanerette, 
Franklin,  Morgan  City,  Schriever,  and  Crowley,  varying  from  36  to 
40  cents  per  100  pounds  ? 

Mr.  Rosenthal.  Doesn't  the  tariff  speak  for  itself? 

Mr.  Kellogg.  Let  the  witness  look  and  see. 

Mr.  Rosenthal.  Mr.  Witness,  before  answering  that  question — 
that  is  a  very  large  tariff — I  suggest  that  you  examine  it  with  care,  if 
the  answer  is  insisted  upon.  Is  the  tariff  offered  in  evidence,  or  has 
it  been? 

Mr.  Kellogg.  It  has  been  testified  to  by  Mr.  Durand,  but  the  whole 
tariff  was  not  offered. 

(The  witness,  counsel  for  defendants,  and  others  on  the  defend- 
ants' side  of  the  table  examine  the  tariff.) 

Mr.  Rosenthal.  The  witness  has  examined  it  casually  now  and  is 
i-eady  to  answer,  but  asks  leave  to  examine  it  more  carefully  during 
the  noon  recess. 

(The  following  question  was  read :  "  I  ask  you  if  this  tariff  did  not 
make  a  rate  on  oil  from  St.  Louis  and  East  St.  Louis  to  the  same  des- 
tinations which  I  read  you,  to  wit:  Opelousas,  Lafayette,  St.  Mar- 
tinville.    New    Iberia,   Jeanerette,    Franklin,   Morgan    City, 

10347  Schriever,  and  Crowley,  varying  from  36  to  40  cents  per  100 
pounds.") 

A.  I  can't  tell  what  the  through  rate  would  be,  because  there  is  a 
clause  here,  on  page  29,  which  applies  to  the  maximum  charge,  and 
reads:  "The  maximum  charge  from  points  will  be  combination  of 
local  rates  on  New  Orleans,  Louisiana."  Where  the  rate  is  lower  it 
takes  precedence  over  any 

Q.  Wait  a  moment. 

Mr.  Rosenthal.  Don't  wait.    Finish  your  answer.    Over  what  ? 

Witness.  Over  any  other  rate  in  existence. 

Mr.  Rosenthal.  So  that  that  tariff  on  page  29  qualifies  itself? 

Witness.  Yes. 

Q.  I  show  you  page  8  of  this  tariff  and  ask  you  if  it  does  not  name 
a  rate  from  St.  Louis,  Missouri,  East  St.  Louis,  Illinois,  to  Crowley, 
Louisiana,  of  40  cents  per  100  pounds  on  oil  ? 


1966  PINLAY. 

Mr.  EosENTHAL.  You  mean  whether  on  page  8  of  that  tariff  there 
appears  certain  language  which  apparently  names  a  rate  there? 

Mr.  Kellogg.  I  mean  just  exactlj^  what  I  say. 

Mr.  Rosenthal.  Well,  the  witness  has  already  called  your  atten- 
tion to  page  29. 

Q.  Please  look  at  page  8  and  answer  the  question.— A.  You  can't 
take  one  part  of  any  tariff  without  taking  the  other. 

Q.  I  have  not  asked  you  to  take  any  one  part.  I  have  asked  you 
if  on  page  8  the  tariff  does  not  name  a  rate  from  St.  Louis 

10348  and  East  St.  Louis  on  oil  of  40  cents  per  100  pounds  to  Crow- 
ley, Louisiana? 

Mr.  Rosenthal.  Now,  Mr.  Witness,  you  have  a  right  to  consider 
the  whole  tariff  in  connection  with  that  answer. 

Witness.  On  page  29  there  is  a  rule  applying  the  maximum 
charge,  it  being  the  general  custom  to  apply,  where  the  sums  of  the 
locals  are  less  than  any  other  rate  provided  for,  to  provide  the  sums 
of  the  locals.  Therefore,  not  knowing  the  sums  of  the  locals  in  this 
particular  case 

Q.  Does  page  8  make  a  rate  of  what  I  stated — 40  cents  per  100 
pounds? — A.  You  can  not  consider  one  part  without  the  other. 

Q.  Do  you  decline  to  answer  the  question  ? 

Mr.  Rosenthal.  No,  he  does  not  decline ;  he  has  answered  it. 

Witness.  I  have  answered  it. 

Q.  Isn't  it  a  fact,  sir,  that  the  Missouri  Pacific  road  published 
rates,  from  36  to  40  cents  per  100  pounds,  on  oil  in  their  tariffs,  and 
filed  them  with  the  commission,  to  Opelousas,  Lafayette,  St.  Martins- 
ville, New  Iberia,  Jeanerette,  Franklin,  Morgan  City,  Schriever,  and 
Crowley,  and  only  to  those  points,  those  being  the  points  named  in 
your  secret  rates,  and  that  they  were  made  for  the  very  purpose  of 
preventing  the  public  from  finding  out  those  rates,  and  you  knew  it? 
Isn't  that  a  fact? 

Mr.  Rosenthal.  I  object  to  the  question. 

A.  I  would  like  to  answer  you  just  as  I  feel. 

Q.  Answer  it. 

Mr.  Rosenthal.  Oh,  no;  I  object  to  the  question  for  the  reason 
that  it  is  involved ;  it  embodies  a  number  of  questions  in  one 

10349  question;  and  for  the  further  reason  that  the  witness  has 
already  answered  it ;  and  for  the  further  reason  that  it  assumes 

that  there  were  secret  rates  when  there  is  not  any  evidence  in  this 
case  to  that  effect ;  and  for  the  further  reason  that  you  are  asking  for 
the  contents  of  a  document  which  document  is  before  the  witness  and 
which  explains  itself. 

Q.  Will  you  answer  the  question? — A.  I  have  already  answered 
the  question. 

Mr.  IVELLOGG.  That  is  all,  sir. 

Mr.  Rosenthal.  We  would  like  to  take  that  tariff  during  the  noon 
recess. 

Mr.  Kellogg.  Yes,  sir  [handing  tariff  to  Mr.  Rosenthal] . 
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Mr.  EosENTHAL.  We  want  to  make  a  more  thorough  examination 
than  we  have  before  determining  whether  we  shall  ask  Mr.  Finlay 
anything  further. 

The  Examiner.  That  is  all  for  Mr.  Finlay,  is  it? 

Mr.  EosENTHAL.  That  is  all  at  this  point ;  yes  sir. 

The  Examinee.  You  will  return  at  2  o'clock. 

(A  recess  was  here  taken  until  2  o'clock  p.  m.) 

10350  AFTERNOON    SESSION. 

Andrew  M.  Finlat,  recalled,  testified  as  follows : 
By  Mr.  Kellogg: 

Q.  Mr.  Finlay,  did  you  ship  oil  from  St.  Louis  or  East  St.  Louis 
to  Shreveport,  Monroe,  West  Monroe,  and  Boyce,  Louisiana  ? — -A.  We 
did  to  Shreveport  and  Monroe.     I  don't  say  to  Boyce. 

Q.  What  rates  did  you  pay  to  Shreveport  and  Monroe  and  Alex- 
andria?— A.  When? 

Q.  Well,  during  1905. — A.  I  do  not  recall.  Whatever  the  tariffs 
called  for. 

Q.  I  show  you  a  tariff A.  Before  I  look  at  the  tariff,  I  think 

it  was  25  or  30  cents ;  I  do  not  recall  which. 

Q.  30  cents,  I  think,  Mr.  Finlay.  Look  at  I.  C.  C.  No.  1, 
Louisiana  Freight  Committee  Tariff  No.  1,  effective  October  25,  1905, 
on  page  27,  and  see  if  the  rate  to  each  one  of  those  towns  was  not  80 
cents. 

Mr.  EosENTHAL.  What  tariff  is  that,  Mr.  Kellogg? 

Mr.  Kellogg.  It  is  the  Louisiana  Freight  Committee  Tariff,  Octo- 
ber, 1905;  the  St.  Louis,  Iron  Mountain  &  Southern  and  the  South- 
ern Pacific  lines  are  parties  to  it. 

A.  30  cents  seems  to  be  the  rate  provided  for. 

Q.  Is  that  the  rate  you  paid  to  Monroe  and  Shreveport? — A.  I 
judge  that  is  the  tariff  that  was  in  at  that  time. 

Q.  Now  that  same  tariff  names  a  rate  to  Alexandria  of  30  cents, 
doesn't  it  ? — A.  It  is  quoted  here  at  30  cents  to  Alexandria. 

Mr.  EosENTHAL.  Are  there  any  qualifications?     Have  you 

10351  examined  the  tariff  with  a  view  to  determining  that? 

Witness.  Only  the  reading  of  the  tariff  here. 

Mr.  EosENTHAL.  Only  the  reading  of  that  page  of  the  tariff? 

Witness.  Only  that  page  of  the  tariff ;  that  is  all. 

Mr.  EosENTHAL.  Have  you  examined  the  tariff  as  a  whole  to  de- 
termine whether  it  is  in  any  wise  qualified  ? 

Witness.  No. 

Mr.  Eosenthal.  How  many  pages  are  there  there? 

Witness.  Oh,  it  is  a  raft  of  stuff— 113  pages. 

Q.  I  show  you  the  tariff  that  preceded  that,  issued  by  the  Mis- 
souri Pacific  Eailway,  effective  July  1,  1903,  naming  rates  to  Shreve- 
port, Monroe,  West  Monroe,  Alexandria,  and  Boyce,  Louisiana,  page 
5,  and  ask  you  if  the  rate  named  is  not  30  cents. 


1968  FINLAT. 

Mr.  EosENTHAL.  What  tariff  is  that — the  same  tariff  that  you  had 
this  morning? 

Mr.  Kellogg.  No  ;  it  is  the  tariff  preceding  the  last  one  I  showed, 
issued  by  the  Missouri  Pacific,  naming  a  rate  of  30  cents  to  all  those 
places. 

Mr.  Rosenthal.  Let  me  see  that  a  minute. 

Mr.  Kellogg.  Mr.  Durand  described  those  tariffs  in  his  testimony. 

Witness  (looking  through  the  tariff).  I  am  trying  to  find  where 
this  tariff  reads  from.    It  is  "  to." 

Q.  Right  at  the  head  of  the  page  it  reads  "  from." — A.  I  don't  find  it. 
Q.  It  says  right  here  "  From  St.  Louis  "  [pointing  on  the 

10352  tariff]. — A.  From  St.  Louis-Kansas  City  territories. 

Q.  Yes ;  to  Shreveport  and  those  other  towns. — A.  Yes,  sir. 

Q.  That  names  a  rate  of  30  cents,  doesn't  it? — A.  Yes;  that  names 
a  rate  of  30  cents. 

Q.  Is  that  your  recollection,  that  the  rate  from  Shreveport  to  Mon- 
roe was  30  cents? — A.  It  was  either  25  or  30;  I  don't  recall  which. 

Q,.  Those  are  commodity  rates,  aren't  they?  That  is  not  a  class 
tariff  that  you  read  from  ? — A.  I  didn't  look  all  the  way  through  it, 
but  it  seems  to  be  commodity.    Commodities  are  mentioned. 

Q.  That  30-cent  rate  on  oil  was  a  conunodity  rate? — A.  That  was 
a  commodity  rate  on  oil. 

Q.  Now,  the  rate  preceding  that,  that  I  showed  you,  was  also  a  com- 
modity rate,  wasn't  it  ? — A.  I  believe  so.  My  recollection  is  that  those 
rates  were  commodity  rates. 

Q.  Dated  July  1,  1903?— A.  Yes,  sir. 

Q.  Alexandria  is  named  in  that,  isn't  it? — A.  Yes. 

Q.  A  rate  of  30  cents.  Then,  you  did  have  a  rate  to  Shreveport, 
Monroe,  and  Alexandria  of  30  cents  a  hundred? — A.  I  don't  know 
whether  it  was  25  or  30. 

Q.  Well,  you  know  that  is  30,  don't  you?— A.  That  tariff  says  30. 

Q.  By  the  way,  did  you  have  those  tariffs  in  your  office? — A.  I  do 
not  know,  sir. 

Q.  Well,  those  are  important  tariffs,  aren't  they  ? — A.  I  don't  know 
whether  they  would  be  now  or  not. 

10353  Q.  I  mean  at  that  time.    I  am  talking  of  at  that  time. — A. 
We  knew  the  rates,  whatever  they  were,  25  or  30  cents,  to 

Shreveport  and  Monroe.  We  knew  the  rate  was  15  cents.  Beyond 
that  I  would  pay  no  further  attention  to  it. 

Q.  Do  you  know  of  any  tariff  naming  a  rate  of  26  cents  to  Shreve- 
port and  Monroe? — ^A.  As  I  have  said  before,  the  rate  was  either 
25  or  30  cents. 

Q.  I  asked  you  if  you  know  of  any  tariff  making  a  25-cent  rate  to 
Shreveport  or  Monroe  during  those  times  ? — A.  I  am  not  sure  whether 
it  was  25  or  30.  I  know  that  we  paid  25  or  30  on  shipments  to  Shreve- 
port and  Monroe. 

Q.  Didn't  you  have  a  combination  of  rates  to  Jonesboro,  Arkansas, 
and  from  Jonesboro,  Arkansas,  to  Marshall,  Texas,  and  distributing 
rates  out  of  Marshall? — A.  No,  sir;  not  that  I  know  of. 

Q.  You  have  no  recollection  of  any  such  rate  ? — A.  No,  sir. 


STITH.  1969 

Eedirect  examination  by  Mr.  Rosenthal: 
Q.  I  forgot  to  asli  you  a  question  while  you  were  on  the  direct.    In 
the  conduct  of  your  office  in  connection  with  traffic  of  the  Waters- 
Pierce  Oil  Company,  were  you  in  complete  charge  of  that,  or  did  the 
Standard  Oil  Company  have  anything  to  do  with  it? — A.  I  was  in 
complete  charge  so  far  as  the  rates  were  concerned,  or  the  shipments 
or  anything  else  in  conection  with  the  business. 
Q.  Was  the  business  in  any  wise  controlled  by  the  Standard  Oil 
Company  ? — A.  Not  at  all. 

10354  Recross-examination  by  Mr.  Kellogg: 

Q.  How  many  years  back  do  you  mean? — A.  Ever  since  I 
have  been  in  charge  of  the  traffic. 

Q.  When  was  that? — A.  20  years  ago. 

Q.  During  none  of  that  time  the  Standard  Oil  had  anything  to  do 
with  it? — A.  No,  sir. 

Q.  Did  you  consult  with  Mr.  Felton  about  the  question  of  rates  ? — 
A.  No,  sir. 

Q.  Or  Howard  Page? — A.  No,  sir. 

Q.  You  were  traffic  manager  of  the  old  Waters-Pierce  Oil  Com- 
pany and  of  the  new  Waters-Pierce  Oil  Company? — ^A.  Yes,  sir. 

Q.  When  did  the  new  Waters-Pierce  Oil  Company  commence  busi- 
ness?—A.  May  29,  1900,  I  believe. 

Q.  In  1900  you  organized  a  new  Waters-Pierce  Oil  Company? — 
A.  Yes,  sir. 

Q.  What  was  the  object  of  that? — A.  Ask  the  lawyers. 

Q.  You  don't  know? — A.  No,  sir. 

Q.  Was  it  because  the  old  Waters-Pierce  Oil  Company  was  ex- 
cluded from  Texas  ? — A.  Ask  the  lawyers. 

10355  W.  C.  Stith,  called  on  behalf  of  defendants,  being  duly 
sworn,  testified  as  follows: 

Direct  examination  by  Mr.  Rosenthal  : 

Q.  Your  full  name,  please?— A.  My  full  name  is  Wilmer  C.  Stith; 
residence,  St.  Louis;  traffic  manager  of  the  Waters-Pierce  Oil  Com- 
pany. 

Q.  And  have  been  for  how  long?— A.  Since  the  14th  of  April, 
1908,  this  year. 

Q.  Prior  to  that  what  was  your  occupation  ? — A.  Prior  to  that,  up 
to  December  1,  1907,  for  the  previous  nine  years,  I  was  the  freight 
traffic  manager  of  the  Missouri  Pacific  and  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway;  and  prior  to  that,  back  to  1892,  I  was 
the  general  freight  agent  of  the  Missouri  Pacific  and  Iron  Mountain 
lines. 

Q.  Do  you  remember  when  the  Iron  Mountain  went  into  Alexan- 
dria?— A.  Yes,  sir. 

Q.  About  1894,  was  it?— A.  I  think  it  was  a  little  bit  previous  to 
1894. 
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Q.  You  were  then  the  general  freight  agent  of  the  Iron  Moun- 
tain ? — A.  In  1894  I  was  the  general  freight  agent  of  the  Iron  Moun- 
tain; yes,  sir. 

Q.  With  headquarters  at  St.  Louis?— A.  Yes,  sir. 

Q.  Wliere  had  that  line  been  extended  from  to  get  to  Alexan- 
dria?— A.  That  line  had  been  extended  from  a  point  immediately 
west  of  Arkansas  City,  Arkansas,  known  as  "  McGeehee ;  "  southward 
through  Monroe  to  Alexandria. 

10356  Q.  That  was  a  distance  of  about  how  many  miles?— A.  The 
distance  from  St.  Louis  to  Alexandria,  if  I  recall  it  correctly, 

is  696  miles. 

Q.  Prior  to  that  extension  of  the  Iron  Mountain  to  Alexandria,  did 
the  Iron  Mountain  handle  any  Alexandria  traffic? — A.  I  think  it 
did,  some. 

Q.  How  would  it  get  it  there  ? — A.  It  would  be  taken  out  through 
Texarkana  in  connection  with  the  Texas  Pacific  Hailroad. 

Q.  But  from  1894  on  it  had  its  own  rails  running  to  Alexandria?— 
A.  Yes. 

Q.  You  knew  of  the  Waters-Pierce  Oil  Company  at  that  time?— 
A.  Yes. 

Q.  Now,  they  had  a  large  volume  of  traffic A.  Yes. 

Q.  Into  that  territory? — A.  Yes. 

Q.  After  the  line  was  extended  into  Alexandria,  did  you  solicit  for 
the  Iron  Mountain  from  the  Waters-Pierce  that  traffic  ? — A.  Yes,  sir. 

Q.  Whom  did  you  see  in  that  connection? — A.  I  saw  Mr.  Finlay, 
and  I  think  I  also  saw  Mr.  Pierce  at  one  time. 

Q.  Do  you  remember  the  talk  you  had  with  Mr.  Finlay  at  that 
time? — A.  Well,  not  in  distinct  terms.  I  remember  going  to  see 
him  and  asking  him  to  give  the  Iron  Mountain  a  share  of  its  business 
for  Louisiana  points.  I  do  not  remember  the  details  of  the  conver- 
sation. 

Q.  Do  you  know  what  the  East  St.  Louis  and  New  Orleans  rate 
then  was  on  petroleum  ? — A.  To  the  best  of  my  recollection  it  was  18 
cents. 

10357  Q.  You  have  examined  the  correspondence  I  put  in  evi- 
dence this  morning.  Defendants'  Exhibits  189-A  to  189-M, 

have  you  not? — A.  I  can  not  identify  it  from  that  number,  but  I 
did  examine  some  correspondence,  and  I  think  it  is  the  file  of  papers 
that  you  have  reference  to;  yes,  sir. 

Q.  Being  a  series  of  letters  passing  between  you  and  Mr.  Fin- 
lay— ^A.  Yes. 

Q.  In  connection  with  the  St.  Louis-Alexandria  rate  ? — A.  Yes,  sir. 

Q.  Did  that  correspondence  grow  out  of  the  conversation  that  you 
and  Mr.  Finlay  had?— A.  Yes. 

Q.  Did  you  finally  put  a  rate  in  there — St.  Louis  to  Alexandria?— 
A.  Yes. 

Q.  What  was  the  rate? — A.  The  rate  was,  I  think,  15  cents  a 
hundred,  put  in  in  the  latter  part  of  1894. 
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Q.  Did  the  making  of  that  15-cent  rate  beai-  any  relation  to  the 
then  existing  New  Orleans  rate  on  petroleum? — A.  Yes. 

Q.  Will  you  explain  that? — A.  That  15-cent  rate  from  St.  Louis 
to  Alexandria,  coupled  with  the  rates  that  I  understood  had  been 
made  from  Alexandria  to  points  of  destination  on  the  Southern 
Pacific  Railroad  in  Louisiana,  would  equalize  the  charges  which  were 
made  on  similar  traffic  if  moved  over  the  rails  of  lines  east  of  the 
Mississippi  River.  If  the  traffic  moved  over  those  rails  east  of  the 
Mississippi  River,  the  Iron  Mountain  would  receive  no  benefit  from 
it,  and  hence  they  established  this  15-cent  rate  from  St.  Louis  to 
Alexandria  as  a  proportional  tariff  on  these  Louisiana  shipments  for 
the  purpose  of  securing  the  haul  of  a  portion  of  the  traffic. 

10358  Q.  And  by  reason  of  the  establishment  and  the  filing  of  that 
rate  did  you  get  the  traffic  ? — A.  Yes. 

Cross-examination  by  Mr.  Kellogg  : 

Q.  Mr.  Stith,  I  show  you  petitioner's  Exhibit  596.  Is  that  the 
tariff  you  put  in,  the  15-cent  tariff,  St.  Louis  to  Alexandria,  on  busi- 
ness destined  beyond  ? — A.  That  is  one  of  the  tariffs  that  was  put  in. 

Q.  Well,  that  is  the  one  put  in  in  1895  ?— A.  No;  1896,  Mr.  Kellogg. 

Q.  1896.  There  was  one  in  1894  just  like  it,  wasn't  there? — A.  I 
am  inclined  to  think,  Mr.  Kellogg,  that  the  one  in  1894  probably  did 
not  have  the  I.  C.  C.  number  on  it.  Otherwise  I  think  it  was  just 
the  same  as  this. 

Q.  In  1896  the  roads  commenced  to  put  I.  C.  C.  numbers  on,  didn't 
they? — A.  I  was  trying  to  determine  why  this  was  reissued. 

Q.  Prior  to  that  there  was  a  15-cent  tariff  put  in  the  same  as  that, 
with  the  exception  of  the  I.  C.  C.  number? — A.  I  think  that  is  so. 
I  could  not  tell,  of  course,  without  having  the  other  tariff  before  me 
to  determine  what  the  differences  were. 

Mr.  Rosenthal.  The  1894  tariff  has  the  I.  C.  C.  number  on. 

Mr.  Kellogg.  It  has.     Mr.  Stith  thought  it  had  not. 

Mr.  Rosenthal.  It  shows  it  was  filed.  It  says  to  I.  C.  C.  Decem- 
ber 1, 1894. 

Mr.  Kellogg.  I  do  not  dispute  its  being  filed.  That  is  shown 
already  in  this  case.     That  tariff  was  from  St.   Louis  to 

10359  Alexandria  a  proportional  tariff  on  business  going  beyond 
Alexandria,  wasn't  it? 

Witness.  The  one  you  have  in  your  hand  ? 

Mr.  Kellogg.  Yes,  sir. 

Mr.  Rosenthal.  Was  it  a  proportional  tariff,  or  was  it  a  tariff? 

Mr.  Kellogg.  What  he  calls  a  proportional  tariff. 

Witness.  It  was  in  the  nature  of  a  proportional  tariff  in  the  fact 
that  it  named  to  Alexandria  on  traffic  going  to  points  beyond. 

Mr.  Kellogg.  What  you  would  commonly  call  a  proportional 
tariff? 

Witness.  What  is  known  as  a  proportional  tariff. 

Q.  Now,  that  did  not  name  a  15-cent  rate  from  East  St.  Louis,  did 
it?  [Handing  witness  paper.]— A.  No.  This  tariff  reads  St. 
Louis  to  Alexandria. 
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Q.  Did  you  not  in  1904,  1905,  and  1906  ship  oil  from  St.  Louis, 
which  came  from  East  St.  Louis,  for  13^  cents  a  hundred  under  that 
tariff  ? — A.  I  do  not  know. 

Q.  You  don't  know  ?— A.  No,  sir. 

Q.  Have  you  ever  had  it  called  to  your  attention? — A.  Not  in  that 
way. 

Q.  In  what  way  did  you  have  it  called  to  your  attention  ? 

Mr.  EosENTHAL.  Well,  that  is  a  pretty  broad  question.  He  might 
have  had  it  called  to  his  attention  by  the  filing  of  the  bill  in  this  case. 

Q.  I  have  heard  it  spoken  of  here  in  your  examination  of  Mr. 
Finlay,  and  I  have  noted  the  fact  that  is  was  claimed  that 

10360  shipments  were  made  at  13^  cents,  and  this  statement  pur- 
ports to  show  that  shipments  were  made  at  l^  cents. 

Q.  You  had  no  right  to  ship  for  l^  cents  under  that  tariff  from 
St.  Louis,  had  you  ? — A.  I  think  we  would  have  a  right  to  bill  ship- 
ments from — if  that  tariff  applied  from  East  St.  Louis 

Q.  But  does  it  ?— A.  Well,  I  can't  tell  from  that.  I  don't  know 
whether  that  tariff  covers  the  dates  here. 

Q.  This  tariff  issued  in  1896  reads  from  St.  Louis  to  Alexandria, 
Louisiana,  on  business  destined  beyond  that  point. 

Mr.  Rosenthal.  And  that  statement  that  you  have  in  your  hand 
covers  what  year? 

Q.  And  remained  in  effect  until  May  8,  1906.  Now,  under  that 
tariff  would  you  have  a  right  to  ship  for  13^  cents  from  St.  Louis?— 
A.  I  do  not  find  any  shipments  billed  at  13-^  cents  in  1906. 

Q.  Do  you  in  1904?     This  tariff,  mind  you,  was  from  1896  to  1906. 

Mr.  Rosenthal.  What  paper  are  you  examining  with  respect  to 
the  matter  of  shipments? 

Witness.  Petitioner's  Exhibit  599,  United  States  vs.  Standard  Oil 
Company. 

Mr.  Rosenthal.  It  is  from  an  inspection  of  that  that  you  are  testi- 
fying to  alleged  shipments? 

Witness.  Yes;  I  find  shipments  listed  here.  You  asked  me 
about 

Q.  1904  and  1905. — A.  I  find  shipments  listed  here  in  January, 
1905,  and  in  September  and  November,  1904,  and  some  other 

10361  shipments  in  and  about  that  date,  that  this  statement  claims 
were  charged  13^  cents  to  Alexandria. 

Q.  Do  you  know  that  it  is  a  fact  that  you  did  make  shipments  for 
the  Waters-Pierce  Oil  Company  to  Alexandria  for  13^  cents  a  hun- 
dred from  St.  Louis? — A.  No;  I  do  not  know  it  as  an  absolute  fact. 

Q.  Well,  have  you  investigated  it  and  found  out  it  is  a  fact?— 
A.  I  understand  that  there  were  some  shipments  that  were  billed  in 
error  at  1^^  cents. 

Q.  In  1904? — A.  I  do  not  know  what  that  date  was;  simply  gen- 
eral hearsay  information,  and  that  the  charge  on  those  shipments 
was  corrected  as  soon  as  it  was  called  to  the  attention  of  the  Oil 
Company. 


STITH.  1973 

Q.  When  was  it  called  to  the  attention  of  the  Oil  Company  ? — A.  I 
do  not  know. 

Q.  When  was  it  called  to  the  attention  of  the  railroad  company  ? — 
A.  That  I  do  not  know. 

Q.  Isn't  it  a  fact  that  it  was  called  to  the  attention  of  yourself  by 
Mr.  Schindler  that  you  had  been  shipping,  in  1904  and  1905,  for  the 
13J-cent  rate  ? — A.  That  might  have  been  so. 

Q.  "V^lien  he  was  there  investigating  the  facts  in  1906? — A.  That 
might  haAe  been  so. 

Q.  Now,  when  he  called  that  to  your  attention,  did  he  call  your 
attention  to  shipments  made  in  1904  and  1905? — A.  I  could  not 
answer  that  question,  because  I  do  not  remember  the  dates. 

Q.  After  Mr.  Schindler  called  it  to  your  attention  did  you  pre- 
sent bills  to  the  Waters-Pierce  Oil  Company  for  the  cent 

10362  and  a  half  a  hundred? — A.  Personally,  I  did  not. 

Q.  Did  your  office? — A.  No. 

Q.  Did  any  one  in  the  Missouri  Pacific  road? — A.  I  understand 
that  the  auditor's  office  prepared  those  bills. 

Q.  The  auditor's  office  of  the  Missouri  Pacific  road  ? — A.  Yes,  sir. 

Q.  And  presented  bills  to  the  Waters-Pierce  Oil  Company? — A. 
That  is  my  understanding. 

Q.  And  they  were  paid  ? — A.  That  is  also  my  understanding. 

Q.  Now,  did  those  shipments  include  shipments  in  1904  and 
1905? — ^A.  I  could  not  answer  that  with  any  degree  of  certainty. 

Q.  Isn't  that  your  recollection? — A.  I  presume,  inasmuch  as  the 
shipments  are  tabulated  on  this  sheet,  that  they  are  the  ones  that  were 
referred  to  in  that  settlement  and  included  in  it. 

Q.  How  could  you  bill  by  mistake  at  13^  cents  under  a  tariff  of  15 
cents? — A.  You  understand  I  did  not  bill  these  shipments  to  begin 
with. 

Q.  Certainly  not,  Mr.  Stith. — A.  But  a  bill  clerk  who  knew  that 
the  cost  of  transfer  or  the  pipe-line  allowance  at  that  time  was  a  cent 
and  a  half  a  hundred  simply  deducted  that,  evidently,  from  the  15- 
cent  rate  and  billed  it  out  at  the  flat  rate  of  13^  cents.  Clearly  an 
error. 

Mr.  EosENTHAL.  How  many  of  those  were  there  ? 

Witness.  Why,  I  do  not  think  there  were  very  many  of  them.  I  do 
not  know  just  how  many. 

Q.  Now,  Mr.  Stith,  you  also  published  during  that  same 

10363  time  from  St.  Louis  and  East  St.  Louis  to  Alexandria  proper, 
a  25-cent  a  hundred  rate,  did  you  not?— A.  The  tariffs  will 

show  whether  that  is  the  fact  or  not. 

Q.  I  show  you  defendants'  Exhibit  593  and  ask  you  if  that  is  the 
case  ?— A.  Well,  personally,  I  evidently  did  not,  because  it  is  signed 
by  the  general  freight  agent. 

Q.  Well,  I  mean  the  Missouri  Pacific  Eailway.— A.  This  tariff  is 
evidence  of  what  they  published. 

Q.  What  was  it— a  25-cent  rate?— A.  It  reads  I.  C.  C.  No.  6848 
tariff  I.  S.  12336,  applying  on  petroleum  oil  and  its  products,  car- 
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loads,  minimum  weight  24,000  pounds,  St.  Louis,  Missouri,  and  East 
St.  Louis,  Illinois,  to  Alexandria,  Louisiana ;  rate,  25  cents  per  100 
pounds ;  effective  August  17,  1904.  It  shows  that  it  was  filed  with 
the  Interstate  Commerce  Commission  August  12,  1904.  It  is  signed 
by  J.  C.  Lincoln,  general  freight  agent. 

Q.  You  personally  issued  a  like  tariff  in  1896,  signed  by  W.  C. 
Stith,  general  freight  agent,  didn't  you?— A.  Well,  somebody  issued 
it  for  me. 

Q.  In  your  office?— A.  Over  my  name;  yes,  sir.  Not  exactly  the 
same  tariff,  I  beg  pardon. 

Q.  Well,  what  is  the  difference? — A.  This  tariff  does  not  apply 
from  East  St.  Louis. 

Q.  Well,  from-  St.  Louis,  then. — A.  It  applies  from  St.  Louis; 
otherwise  it  seems  to  be  the  same. 

Q.  Then,  from  1904  to  1906  you  had  a  tariff  from  St.  Louis  and 
East  St.  Louis  of  25  cents  a  hundred  to  Alexandria  proper  on 

10364  oil?— A.  There  was  a  tariff,  the  I.  C.  C.  6848,  just  referred  to, 
that  was  put  in  effect  on  August  27,  1904,  but  the  record  does 

not  show  that  it  was  in  effect  up  to  1906. 

Q.  How  long  was  it  in  effect  ? — A.  Till  it  was  canceled. 

Q.  I  show  you  the  cancellation  of  it,  and  ask  you  when  it  was  can- 
celed? [Handing  witness  paper.] — A.  This  notice  states  that  the 
tariff  I.  C.  C.  6848  canceled,  effective  May  21,  1906.  Notice  issued 
May  8.  Signed  by  A.  T.  Stewart,  assistant  general  freight  agent 
Probably  issued  at  my  direction. 

Q.  Then,  you  did  have  a  rate  from  1904  to  1906  of  25  cents  a  hun- 
dred from  St.  Louis  and  East  St.  Louis  to  Alexandria  proper?— A. 
That  was  the  rate  of  the  Iron  Mountain  road  from  August  17, 1904, 
to  May  21,  1906,  from  St.  Louis  and  East  St.  Louis  to  Alexandria. 

Mr.  Rosenthal.  That  rate  was  filed  with  the  Commission? 

Witness.  Both  the  tariff  and  the  cancellation  notice  were  filed  with 
the  Commission,  and  they  bear  I.  C.  C.  numbers. 

Q.  And  from  1896  down  to  1904  you  had  a  tariff  of  25  cents  a  hun- 
dred from  St.  Louis  to  Alexandria,  had  you  not? — A.  Let  me  see 
the  documents  a  minute. 

(Mr.  Kellogg  handed  papers  to  the  witness.) 

Witness.  I.  C.  C.  635,  which  carries  the  25-cent  rate  from  St. 
Louis  to  Alexandria,  became  effective  July  16,  1896,  and  that  was 
canceled  by  I.  C.  C.  6848,  which  applied  from  St.  Louis  and  East 
St.  Louis  to  Alexandria,  Louisiana,  and  which  became  effective  Au- 
gust 17,  1904,  and  continued  in  effect  until  its  cancellation,  May  21, 
1906. 

Q.  So  that  from  1896  to  1904  you  had  a  25-cent  rate  (com- 

10365  modity  rate)  from  St.  Louis  to  Alexandria  proper,  and  from 
1904  to  1906,  the  dates  you  name,  a  25-cent  rate  from  St.  Louis 

and  East  St.  Louis  to  Alexandria  proper  ? — A.  As  these  tariffs  show. 

Q.  During  that  same  time  did  the  Missouri  Pacific  Railway  not 

publish  a  rate,  signed  by  you  as  general  freight  agent,  to  Alexandria 

and  other  places,  of  30  cents  per  100  pounds  on  oil,  a  commodity  rate, 
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filed  with  the  Interstate  Commerce  Commission.  [Handing  witness 
paper.] — A.  This  is  a  tariff  of  the  Iron  Mountain  Eailroad,  I.  C.  C. 
1744,  which  names  rates  from  St.  Louis,  Missouri,  and  East  St.  Louis, 
Illinois,  to  Alexandria. 

Q.  How  much  per  100  pounds  on  oil  ? — A.  Just  wait  a  minute  and 
I  will  tell  you.  On  page  5  is  shown  a  rate  of  30  cents  per  hundred 
on  oil,  petroleum,  carloads,  to  Shreveport,  Monroe,  Alexandria,  and 
Boyce. 

Q.  Now,  the  date  of  that  tariff,  please  ? — A.  August  10,  1897. 

Q.  30  cents  per  hundred,  did  you  say? — A.  30  cents  per  hundred. 

Mr.  Rosenthal.  Was  that  filed? 

Mr.  Kellogg.  It  was  filed  with  the  Interstate  Commerce  Commis- 
sion. 

Witness.  It  was  filed  with  the  Interstate  Commerce  Commission 
August  9,  1897. 

Mr.  Rosenthal.  By  whom  was  that  tariff  issued  ? 

Witness.  This  seems  to  be  the  individual  issue  of  the  Iron  Moun- 
tain Railroad,  concurred  in  by  connecting  lines. 

Q.  It  is  signed  by  you,  isn't  it  ? — A.  My  name  appears  on  here  as 
general  freight  agent. 

Q.  Now,  that  tariff  was  made  after  this  tariff  of  25  cents, 

10366  effective  July  16,  1896,  wasn't  it?— A.  Yes. 

Q.  And  was  a  commodity  tariff,  wasn't  it  ? — ^A.  Yes ;  so  far 
as  this  rate  on  petroleum  oil  is  concerned. 

Q.  Yes,  sir;  that  is  what  I  mean. 

Mr.  Rosenthal.  Has  it  any  relation  to  the  25-cent  tariff,  purport 
to  cancel  it,  or  supersede  it,  or  affect  it  in  any  way  ? 

Witness.  No. 

Q.  It  was  issued  after  the  25-cent  rate,  wasn't  it  ? 

Mr.  Rosenthal.  That  already  appears.    That  is  conceded. 

A.  The  dates  show  that  it  was,  Mr.  Kellogg. 

Q.  Now,  do  you  pretend  to  say  that  a  commodity  tariff,  issued  after 
another  commodity  tariff,  is  superseded  by  the  first  one,  that  the  first 
tariff  remains  in  force  and  the  other  one  has  no  effect  ? 

Mr.  Rosenthal.  That  is  not  what  he  said.  They  may  both  remain 
in  force  and  effect.    They  may  apply 

Q.  Isn't  it  a  fact  that  that  tariff  superseded  the  tariff  of  25  cents 
issued  in  1896? 

Mr.  Rosenthal.  Do  they  apply  to  the  same  points? 

Mr.  Kellogg.  The  same  points. 

Mr.  Rosenthal.  I  think  not. 

Witness.  No. 

Mr.  Rosenthal.  I  think  not. 

Mr.  Kellogg.  St.  Louis  and  Alexandria. 

Mr.  Rosenthal.  One  is  limited  to  one  point  and  the  other  covers 
a  great  many  points.    Isn't  that  the  fact  ? 

Witness.  The  tariff  of  August  10,  1897,  states  specifically  what 
tariffs    it    cancels    and    among    that    list    is    not    included 

10367  this  specific  commodity  tariff. 
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Mr.  Kellogg.  Certainly  not. 

Mr.  EosENTHAL.  A^Tiich  is  the  1897  tariff— the  30-cent  tariff? 

Witness.  That  is  the  30-cent  or  general  tariff. 

Mr.  Rosenthal.  Does  that  specifically  state  what  tariff  it  cancels? 

Witness.  On  the  title  page. 

Mr.  EosBNTHAL.  Docs  it  include  the  25-cent  tariff  ? 

Witness.  It  does  not. 

Mr.  EosENTHAL.  Docs  the  tariff  in  which  you  find  the  30-cent  rate 
cover  a  great  many  points  other  than  Alexandria,  which  is  the  point 
covered  by  the  25-cent  tariff? 

Witness.  It  covers  Shreveport,  Monroe,  Alexandria,  Boyce. 

Mr.  Kellogg.  Only  four  points. 

Witness.  But  it  applies  from  St.  Louis;  Kansas  City;  Omaha; 
Davenport;  Memphis,  Tennessee;  Little  Eock,  Arkansas;  Fort 
Smith,  Arkansas;  Chicago,  Illinois;  Cincinnati,  Ohio;  Milwaukee, 
Wisconsin;  Dayton,  Ohio;  South  Bend,  Indiana;  Detroit,  Michi- 
gan; Cleveland,  Ohio;  Pittsburg,  Pennsylvania;  Louisville,  Ken- 
tucky; Middleboro,  Kentucky;  Nashville,  Tennessee;  Macon, 
Georgia;  Ealeigh,  North  Carolina.  In  other  words,  the  tariff  was 
issued  to  cover  the  general  movement  of  business  from  the  terri- 
tory, you  might  say,  east  of  the  Missouri  Eiver. 

Mr.  Kellogg.  Yes.  As  a  matter  of  fact,  Mr.  Stith,  the  tariff  on  oil 
is  simply  from  St.  Louis  and  East  St.  Louis  to  four  places,  isn't  it? 

Mr.  EosENTHAL.  In  what  tariff? 
10368        Mr.  Kellogg.  In  that  very  tariff,  and  that  is  all. 

Witness  (after  examining  the  tariff) .  The  specific  heading 
over  the  rate  is  St.  Louis,  East  St.  Louis,  Carondelet,  Cairo,  Columbus, 
Belmont,  Cape  Girardeau,  East  Cape  Girardeau,  Kansas  City, 
Leavenworth,  Atchison,  St.  Joe,  and  in  the  column  which  is  set  aside 
to  show  the  differential  basis  from  these  outside  territories,  outside 
of  these  so-called  basing  points,  the  statement  is  made  that  the  rate 
will  be  the  sum  of  the  locals.     That  is  the  column  there  [pointing], 

Q.  Isn't  it  a  fact  that  the  column  which  you  read  gives  a  rate  of 
30  cents  a  hundred,  among  other  places,  from  St.  Louis  to  Shreveport, 
Monroe,  Alexandria,  and  Boyce  on  oil? — A.  I  just  read  that. 

Q.  Then,  that  is  a  tariff'  of  30  cents  per  100  pounds  between  St. 
Louis  and  East  St.  Louis  and  Alexandria,  isn't  it? 

Mr.  EosENTHAL.  Why,  nobody  has  ever  denied  that. 

A.  That 

Q.  Is  it,  or  is  it  not  ? — A.  It  is  not. 

Q.  Why? — A.  Because  this  tariff  specifically  states  the  tariffs  of 
the  Missouri  Pacific  company  which  it  cancels,  and  it  does  not  include 
in  that  list  the  tariff  which  carries  the  specific  25-cent  rate  from  St. 
Louis  to  Alexandria.  It  is  intended  that  this  30-cent  rate  shall  con- 
tinue to  apply  from  the  other  points  that  are  named  in  this  tariff. 

Q.  Is  there  anything  on  the  face  of  that  tariff  that  says  it  does  not 
apply  to  Alexandria — one  single  word? — A.  Not  on  that  issue,  but 
there  is  right  here. 

Q.  Where  is  it  on  the  face  of  it  ? — A.  Eight  here. 
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10369        Q.  Eead  it. 

Mr.  KosBNTHAL.  Mr.  Kellogg- 
WiTNESS.  Missouri  Pacific;  it  gives- 


Mr.  Kellogg.  Wait  a  minute.  Let  him  answer  the  question. 
Read  it. 

Mr.  EosENTHAL.  Well,  you  just  wait  a  minute,  will  you?  I 
suggest  that  in  examining  the  witness  that  at  least  you  do  not  occupy 
the  same  chair  the  witness  occupies. 

Mr.  Kellogg.  I  have  got  to  look  at  the  tariff.  I  can't  stand  off 
twenty  feet  and  look  at  that  tariff. 

Mr.  Eosenthal.  If  you  do  that,  then  don't  talk  quite  so  loud, 
because  it  is  apt  to  disturb  the  witness. 

Witness.  It  won't  disturb  me. 

Mr.  KELLOGG.  I  won't  disturb  Mr.  Stith;  he  can  talk.  I  have 
known  him  too  long. 

Witness.  Now  you  watch  what  I  am  going  to  read,  so  I  won't  have 
to  repeat  it. 

Mr.  Kellogg.  Yes,  sir ;  I  am  going  to  watch. 

Witness.  This  tariff,  immediately  underneath  the  Missouri  Pacific 
number,  says  it  cancels  No.  1938,  I.  C.  C.  numbers  4580,  4870,  5706, 
5572,  5840,  6008,  6036,  6045,  6092-A,  6303,  and  in  conflict  tariffs  1604 
and  2110.  It  does  not  include  in  that  cancellation  notice  this  tariff 
I.  C.  C.  No.  535,  I.  S.  6145.  As  a  consequence,  this  tariff  535  is  the 
one  that  is  in  effect. 

Q.  So  you  had  two  tariffs  in  force,  one  of  30  cents  and  one  of  25 
cents,  at  the  same  time? — A.  No,  sir;  not  from  St.  Louis  to 
Alexandria. 

Q.  Is  there  a  word  on  the  face  of  that  tariff  to  show  that  that 
10370    rate  of  30  cents  does  not  exist  to  Alexandria? — A.  Yes,  right 
here ;  the  part  I  have  just  read. 

Q.  Well,  does  that  state  that  a  25-cent  rate  will  exist  to  Alexan- 
dria ? — A.  No ;  but  this  tariff  does. 

Q.  In  other  words,  anybody  taking  this  tariff  would  have  to  go  and 
hunt  up  and  find  whether  there  was  another  tariff  ? — A.  Yes. 

Mr.  Eosenthal.  In  order  to  get  the  18-cent  rate  between  Whiting 
and  St.  Louis,  you  had  to  get  four  different  documents. 

Mr.  Kellogg.  Now,  you  wait  a  minute. 

Mr.  Eosenthal.  That  is  what  we  were  fined  twenty-nine  million 
dollars  for  not  doing. 

Q.  Have  you  not  continued  those  tariffs — the  Missouri  Pacific  tar- 
iffs— down  to  the  present,  showing  a  30-cent  rate  from  St.  Louis  and 
East  St.  Louis  to  Alexandria  ? — A.  I  could  not  say  as  to  that. 

Q.  All  right;  let  me  show  you. — A.  It  is  within  my  knowledge, 
however,  that  the  rate  is  now  30  cents  from  St.  Louis  to  Alexandria. 

Q.  In  other  words,  when  Mr.  Schindler  went  there  and  investigated 
it  you  pulled  out  the  15-cent  rate  and  the  25-cent  rate  and  made  it  30 
cents,  didn't  you  ?— A.  The  record  shows  for  itself,  Mr.  Kellogg. 

Q.  I  asked  you  if  that  was  not  after  Mr.  Schindler  investigated  it 
and  called  it  to  your  attention.— A.  No ;  I  don't  think  so. 
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Q.  Do  you  swear  it  was  not  ? — A.  I  will  not  swear  to  that. 
Q.  Wlien  Mr.  Schindler  was  there,  was  not  the  25-cent  rate  and  the 
15-cent  rate  in  force? 

Mr.  DuEAND.  Mr.  Earle. 

10371  Q.  Well,  Mr.   Earle,  then.— A.  It  might  hare  been  Mr. 
Earle.     I  had  some  talk  with  Mr.  Earle  about  it. 

Q.  When  Mr.  Earle,  of  the  Department  of  Commerce  and  Labor, 
was  there  investigating  the  matter,  in  1906,  both  the  15-cent  rate  and 
the  25-cent  rate  were  in  existence,  were  they  not? — A.  I  am  inclined 
to  think  so. 

Q.  And  they  were  immediately  taken  out  by  the  railroad  com- 
pany ? — A.  They  were  taken  out  for  the  reason,  as  far  as  the  15-cent 
rate  was  concerned,  that  it  was  used  only  to  a  limited  extent,  and  that 
it  had  outgrown  its  usefulness. 

Q.  Why  was  the  25-cent  rate  taken  out? — A.  Because  the  railroad 
thought  it  wise  to  cancel  this  kind  of  a  tariff. 

Q.  And  only  have  one  tariff  on  the  same  products  ? — ^A.  Yes. 

Q.  Why  did  the  railroad  think  it  was  wise  to  cancel  that  kind  of  a 
tariff? — A.  If  they  could  get  6  cents  more  on  their  business,  they 
wanted  it. 

Q.  During  all  these  years  couldn't  they  have  gotten  it  just  as  well 
before  as  after  the  investigation  of  the  Bureau  ? — A.  I  don't  think  so. 

Mr.  Rosenthal.  Evidently  not. 

Witness.  The  oil  situation  in  Louisiana  has  very  greatly  changed  in 
those  years. 

Q.  How  did  it  happen  to  change  just  at  the  time  of  this  inves- 
tigation ? 

Mr.  EosENTHAL.  I  object  to  that.  There  isn't  any  evidence 
that    it    just    happened    to    change    at    the    time    of    this 

10372  investigation. 

Q.  Did  you  in  1899  issue  another  tariff  showing  a  30-cent 
rate  from  St.  Louis?— A.  This  is  a  tariff  No.  C-21862,  Missouri 
Pacific  No.  3361,  effective  as  to  reductions  February  7;  as  to  advances, 
February  15,  1899,  and  applies  from  St.-  Louis  and  the  other  points 
named  on  the  title  page  to  Shreveport,  Monroe,  Alexandria,  Boyce, 
and  Minden. 

Q.  Wliat  was  the  rate  named  ? — A.  On  what — on  oil  ? 

Q.  On  oil. — A.  Thirty  cents. 

Q.  When  was  the  next  tariff  made  ? — A.  This  tariff  is  No.  C-26162, 
Missouri  Pacific  No.  3963,  and  cancels  3361,  the  one  I  just  had.  It 
is  effective  October  15, 1900,  and  applies  from  St.  Louis,  Kansas  City, 
etc.,  to  Shreveport,  Monroe,  Alexandria,  Boyce,  and  Minden. 

Q.  What  rate? — A.  And  shows  on  page  5  as  applying  from  St. 
Louis,  Kansas  City,  Missouri,  etc.,  to  the  four  points  mentioned— 
Shreveport,  Alexandria,  Monroe,  and  Boyce — a  rate  of  30  cents  per 
100  pounds. 

Q.  What  was  the  next  tariff  issued? — A.  This  is  I.  C.  C.  No.  — . 
I  don't  know  what  these  marks  on  here  are,  Mr.  Durand.  Is  that  a 
correction  of  the  I.  C.  C.  number? 


STITH.  1979 

Mr.  DuEAND.  I  suppose  it  is. 

Witness.  Well,  this  is  Missouri  Pacific  No.  4412,  and  cancels  No. 

3963  just  referred  to.     It  is  effective  June  16,  1902,  and  provides 

rates  from  St.  Louis,  Carondelet,  Kansas  City,  etc.,  to  Shreveport, 

Monroe,  West  Monroe,  Alexandria,  and  Boyce ;  and  on  page  4 

10373  provides  a  rate  of  30  cents  per  hundred  from  St.  Louis, 
Kansas  City,  etc.,  to  the  five  points  named,  subject  to  note  6. 

Now  let  me  see  what  that  note  is.  Note  6  is  simply  a  description  of 
the  kinds  of  oil — what  go  to  make  up  petroleum  oil.  I  am  sorry  that 
question  came  up  there. 

Q.  Now,  what  was  the  next  tariff  issued? — A.  The  next  tariff  is 
I.  C.  C.  5336,  Missouri  Pacific  No.  4807,  effective  July  1,  1903,  and 
provides  rates  from  St.  Louis,  Carondelet,  Kansas  City,  etc.,  to 
Shreveport,  Monroe,  West  Monroe,  Alexandria,  and  Boyce;  and  on 
page  5  shows  a  rate  of  30  cents  per  hundred  from  St.  Louis,  Kansas 
City,  etc.,  to  the  five  Louisiana  points  mentioned,  subject  to  note  5, 
which  describes  the  commodities  which  are  included  in  the  petroleum- 
oil  rates  as  petroleum  oil  and  its  products. 

Q.  And  this  tariff  was  in  effect  until  1905,  wasn't  it? — A.  I  do 
not  know. 

Q.  That  last  tariff  applied  from  Bixby,  Illinois,  didn't  it  ? — A.  Yes. 

Q.  Now,  Bixby,  Illinois,  is  about  17  miles  below  St.  Louis,  isn't  it  ? — 
A.  I  do  not  know  whether  it  is  17  miles,  but  it  is  immediately  oppo- 
site Carondelet. 

Q.  Well,  near  St.  Louis?- — A.  It  is  on  the  opposite  side  of  the 
river. 

Q.  So  that  30-cent  rate  applied  from  Bixby  to  Shreveport,  Alex- 
andria, Monroe,  and  Boyce  ? — A.  I  am  not  sure  about  that. 

Q.  Well,  look  and  see. — A.  So  far  as  this  one  tariff  itself  is  con- 
cerned, it  would  indicate  that  that  was  the  rate.  There  may  have 
been  some  other  record  that  would  conflict  with  this. 

10374  Q.  I  think  not;  I  think  that  is  the  rate.     Now,  when  was 
the  next  tariff  effective? — A.  This  is  a  tariff  of  the  Louisiana 

freight  committee. 

Q.  The  Missouri  Pacific  was  a  party  to  that  tariff? — A.  To  which 
the  St.  Louis,  Iron  Mountain  &  Southern  was  a  party. 

Q.  And  was  effective  when  ? — A.  Effective  October  25,  1905. 

Q.  That  tariff  named  a  30-cent  rate,  too,  did  it,  and  made  it  appli- 
cable from  Bixby  also? — A.  This  tariff  shows  on  page  27  as  apply- 
ing from  St.  Louis  and  Kansas  City  territories,  which  would  include 
Bixby,  a  30-cent  rate  on  petroleum  and  its  products,  to  Shreveport, 
Alexandria,  Monroe,  and  a  number  of  other  Louisiana  points. 

Q.  Now,  during  tlaat  time  was  that  25-cent  rate  which  you  named 
applicable  to  Bixby?— A.  Any  rate  that  was  applicable  from  St. 
Louis,  under  the  general  description  of  the  territory  from  which  the 
St.  Louis  rate  applied,  would  apply  also  from  Bixby.  In  the  terri- 
torial description  Bixby  is  included  in  the  St.  Louis  rate. 
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Q.  Did  you  ship  a  good  deal  of  oil  for  the  Waters-Pierce  Oil  Com- 
pany from  Bixby  to  these  places  named  there,  or  to  Alexandria,  at 
25  cents  a  hundred  ? — A.  I  do  not  know. 

Q.  I  show  you  petitioner's  Exhibit  605.     Is  that  a  waybill  of  the 

St.  Louis,  Iron  Mountain  &  Southern  Railway,  showing  a  shipment 

of  a  carload  of  oil  from  Bixby,  Illinois,  to  Alexandria,  Louisiana,  for 

25  cents  a  hundred  ? — A.  This  purports  to  be  apparently  the 

10375  original  waybill  covering  the  movement  of  U.  T.  L.  car  No. 
9114,  from  Bixby,  Illinois,  to  Alexandria,  Louisiana,  April 

24, 1906,  and  is  billed  at  a  rate  of  25  cents  per  hundred. 

Q.  Now,  didn't  you  make  a  good  many  shipments  at  that  rate  for 
the  Waters-Pierce  Oil  Company? — A.  The  record  would  show.  I 
did  not  keep  track  of  the  waybills. 

Q.  I  show  you  a  list  of  U.  T.  L.  cars. 

Mr.  Rosenthal.  That  is  made  up  by  the  Government,  isn't  it  ? 

Mr.  Kellogg.  It  was  put  in  evidence;  taken  from  the  records  of 
the  Missouri  Pacific  Railway,  showing  the  number  of  cars  shipped 
during  1904  and  1905. 

Q.  I  ask  you  if  it  is  a  fact  that  you  shipped  those  cars  from  Bixby 
for  the  Waters- Pierce  Oil  Company,  at  25  cents  a  hundred  pounds, 
to  Alexandria. — A.  I  could  not  say  from  this  statement. 

Q.  Now,  during  that  same  time,  haven't  you  looked  into  the  sub- 
ject at  all  to  find  out  whether  you  did  ship  from  Bixby  to  Alexandria 
at  25  cents  for  the  Waters-Pierce  Oil  Company. — A.  You  show  me 
the  original  waybills  for  this  and  I  will  tell  you  whether  the  business 
moved. 

Q.  Didn't  you  investigate  to  find  out  whether  you  did  move  a  con- 
siderable business? — A.  Some  move,  yes,  sir;  but  I  could  not  tell 
you  whether  it  was  these  shipments,  offhand. 

Q.  But  there  was  some  moved  at  25  cents  a  hundred? — A.  Un- 
doubtedly. 

Q.  And  all  of  the  oil  that  you  carried  for  the  Waters-Pierce  Oil 
Company  during  those  years  from  Bixby  was  at  25  cents  a  hundred, 
wasn't  it? — A.  Well,  I  could  not  say  as  to  that. 

10376  Q.  Do  you  have  any  recollection   of  ever  charging  any 
more  ? — A.  I  didn't  do  the  billing,  Mr.  Kellogg. 

Q.  No;  but  you  investigated  it. — A.  Neither  did  I  collect  the 
freight  rates ;  but  my  recollection  of  the  investigation  that  I  did  make 
is  that  it  showed  that  they  were  charged,  I  believe  with  one  or  two 
exceptions,  at  the  25-cent  rate. 

Q.  And  those  one  or  two  exceptions  were  corrected  afterwards, 
weren't  they  ? — A.  That  I  don't  know.  I  think  one  of  them  was,  at 
any  rate. 

Q.  Now,  during  that  same  time  you  charged  the  independent  oil 
companies  30  cents,  didn't  you? — A.  I  didn't  charge  anybody  any- 
thing. 

Q.  The  Missouri  Pacific  Railway,  then  ?    I  show  you  a  waybill 

A.  This  is  original  waybill  1357  C.  N.,  dated  February  25,  1906, 
Bixby  to  Alexandria,  car  containing  65  barrels  of  L.  oil  (lubricat- 
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ing  oil,  I  presume),  consigned  to  the  Bonner  Oil  Company,  and  is 
billed  at  30  cents  a  hundred.  I  have  gotten  the  waybill  and  the  car 
number  mixed  there.  The  waybill  number  is  494,  and  the  car  number 
is  1357  C.  N.  I  am  surprised  the  gentleman  did  not  put  in  a  claim 
for  it. 

Q.  Now,  didn't  you  charge  all  the  independents  for  every  carload 
of  oil  that  you  shipped  over  the  Missouri  Pacific  road  from  Bixby, 
Illinois,  to  Alexandria  and  those  towns  30  cents  instead  of  25  cents  ? — • 
A.  Well,  it  does  not  appear  that  there  ever  was  another  carload  ex- 
cepting this  one  in  question. 

Q.  It  does  appear  there  were  six  other  carloads  in  1905. 

Mr.  Maettn.  And  one  of  them  went  at  25  cents. 

Mr.  Kellogg.  Yes;  one  of  them  went  at  25  cents. 

Mr.  Rosenthal.  Well,  you  have  answered  your  own  ques- 

10377  tion,  haven't  you,  by  your  own  exhibit? 

Q.  I  ask  you  if  you  did  not  ship  car  number  78461,  B.  &  O. 
car,  94839,  87726,  and  C.  N.  car  1357  for  the  Bonner  Oil  Company 
during  the  years  1905  and  1906,  and  charge  them  30  cents  a  hundred 
for  it  ? — A.  I  do  not  know. 

Q.  And  October  8,  1904 

Mr.  Rosenthal.  Don't  forget  the  25-cent  shipment. 

Q.  B.  &  O.  car  to  John  M.  Lance,  and  charge  30  cents  a  hundred 
for  it  ? — A.  I  don't  know. 

Q.  Now  that  15-cent  a  hundred  rate  you  say  was  a  distance  of  how 
many  miles — 696  miles  from  St.  Louis  to  Alexandria? — A.  I  believe 
the  distance  is  696  miles. 

Q.  That  is  a  rate  of  about  43/100  of  a  mill  per  ton  a  mile,  isn't  it, 
or  43/100  of  a  cent  per  ton  a  mile  ?— A.  I  haven't  figured  it. 

Q.  Figure  it  out,  will  you,  please? — A.  (After  figuring.)  It  figures 
out  a  little  over  43/100  of  a  cent  per  ton  per  mile. 

Q.  Do  you  call  that  a  pretty  low  rate  ?— A.  It  would  be  considered 
a  low  rate ;  yes. 

Mr.  Rosenthal.  What  is  the  mileage  between  St.  Louis  and  New 
Orleans  ? 

Witness.  I  don't  know  what  the  exact  mileage  is,  but  I  think  it  is 
a  little  more  than  that. 

Mr.  Rosenthal.  About  200  miles,  isn't  it? 

Witness.  No  ;  not  by  short  line,  Mr.  Rosenthal. 

Mr.  Rosenthal.  Well,  the  rate  per  ton  per  mile  would  be 
lower  via  New  Orleans  than  it  would  be  via  this  route, 

10378  wouldn't  it,   on   an   18-cent  rate   from   St.   Louis   to   New 
Orleans  ? 

Witness.  Well,  it  might  be.     Very  closely  approximate  the  rate 

per  ton  per  mile  here. 

Q.  Now,  Mr.  Stith,  you  knew  of  these  rates  from  Alexandria  to 
Opelousas,'  Lafayette,  St.  Martinville,  New  Iberia,  Jeanerette,  Frank- 
lin, Morgan  City,  Schriever,  and  Crowley,  did  you,  on  the  Southern 
Pacific  line?— A.  I  don't  know  whether  I  did  or  not,  as  to  specific 
rates. 
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Q.  By  your  correspondence  you  seem  to  have  arranged  for  those 
rates. — A.  I  don't  think  so. 

(The  letters  introduced  in  evidence  at  the  morning  session  were 
sent  for.) 

Q.  Now,  vrill  you  tell  me  how  it  happened,  while  those  rates  were 
in  force,  you  published  rates  from  St.  Louis  and  East  St.  Louis  over 
the  Iron  Mountain  road  to  those  towns  and  no  others  at  from  36  to 
40  cents  a  hundred  pounds? — A.  I  do  not  remember  the  circum- 
stances regarding  the  publication  of  the  rates  to  which  you  refer. 

Q.  I  show  you  a  tariff  effective  June  3,  1898,  issued  under  your 
signature  as  general  freight  agent  of  the  Missouri  Pacific  Eailway, 
on  page  19,  of  which  occurs  the  following :  "  Eates  on  petroleum  oil, 
carloads,  from  St.  Louis,  East  St.  Louis,  Illinois,  and  common  points, 
to  Schriever,  Morgan  City,  Franklin,  Jeanerette,  New  Iberia,  Lafa- 
yette, St.  Martinville,  Opelousas,  and  Crowley,"  naming  rates  of 
36,  38,  and  40  cents  per  100  pounds  to  those  towns. — A.  This  is  Joint 
Tariff  16-A,  applying  from  St.  Louis,  Carondelet,  and  East  St.  Louis 
to  stations  in  Louisiana  on  the  Southern  Pacific  Company  and 

10379  other  lines,  effective  June  3,  1898,  and  on  page  19  is  published 
rates  on  petroleum  oil  from  St.  Louis,  East  St.  Louis,  and 

common  points  to  certain  Louisiana  points,  Schriever,  Morgan  City, 
Franklin,  Jeanerette,  New  Iberia,  Lafayette,  St.  Martinville,  Ope- 
lousas, and  Crowley,  varying  from  36  to  40  cents  per  hundred.  I 
do  not  remember  what  caused  the  publication  of  those  rates. 

Q.  Isn't  it  rather  strange  that  you  should  publish  through  rates 
in  connection  with  the  Southern  Pacific  line  from  St.  Louis  and  East 
St.  Louis  to  the  same  towns,  and  no  other  towns,  to  which  you  had 
a  proportional  rate  with  the  Southern  Pacific,  and  the  Southern 
Pacific's  rate  not  being  filed  with  the  commission? — A.  I  do  not 
think  there  is  anything  strange  in  that.  This  Tariff  16-A  is  a  joint 
tariff  issued  by  the  Southern  Freight  Committee  and  applied  not 
only  over  the  line  of  the  Iron  Mountain,  but  over  the  Louisville  & 
Nashville,  Mobile  &  Ohio,  and  Illinois  Central  railroads,  and  I  do 
not  recall  the  circumstances  under  which  those  tariffs  were  issued. 

Q.  But  those  roads,  none  of  them,  would  reach  from  St.  Louis  and 
East  St.  Louis  to  the  points  named,  that  I  have  read? — A.  No;  and 
neither  would  the  Iron  Mountain. 

Q.  But  the  Iron  Mountain,  in  connection  with  the  Southern  Pacific, 
did  reach  those  points? — A.  So  did  all  the  others. 

Q.  Then,  why  didn't  you  publish  rates  to  the  other  points  in  Loui- 
siana ? — A.  I  assume  there  was  no  commercial  demand  for  them,  and 
that  is  the  reason  they  were  not  put  in. 

Q.  Well,  oil  is  sold  in  other  towns  in  Louisiana  besides  those? — 
A.  I  presume  so. 

Q.  Oil  is  shipped  to  a  great  many  other  places,  isn't  it? — 

10380  A.  Oil  in  carloads  is  not ;  no. 

Q.  Do  you  ship  oil  in  carloads  to  no  other  places A.  I 

did  not  say  that. 
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Q.  Than  to  those  towns  I  named  ? — A.  There  might  be  shipments 
of  oil  in  carloads  to  any  point  which  is  large  enough  to  take  a  carload 
as  a  commercial  proposition. 

Q.  Certainly.  Any  town  large  enough  to  take  a  carload  might 
receive  a  carload  of  oil. — A.  Yes ;  that  is  possible. 

Q.  Then,  why  did  you  limit  this  tariff  to  the  identical  towns  which 
had  a  lower  secret  rate  over  the  Southern  Pacific  road  ? 

Mr.  EosENTHAL.  I  shall  have  to  object  to  that.  There  is  not  the 
slightest  evidence,  except  your  statement,  that  there  was  a  secret 
rate ;  on  the  contrary,  the  evidence  is  that  they  were  not  secret  rates, 
but  open,  published,  public  rates,  open  to  everybody  that  wanted  to 
use  them. 

Mr.  Kellogg.  We  will  see  about  that.     Please  answer  the  question. 

Mr.  EosENTHAL.  You  are  under  no  obligation  to  answer  that  ques- 
tion upon  the  assumption  that  there  was  a  secret  rate,  Mr.  Smith.  The 
question  assumes  that  which  is  not  the  fact  and  concerning  which 
there  is  no  proof  in  this  case,  and  in  your  answer  you  have  the  right 
to  exclude  the  suggestion  that  there  was  any  secret  rate  there. 

Mr.  Kellogg.  Please  answer  the  question. 

Witness.  I  prefer  not  to  answer  the  question,  on  the  advice  of 
counsel. 

Mr.  Kellogg.  All  right. 
10381        Qi  Now,  were  these  rates  from  Alexandria  to  the  towns  I 
have  named  over  the  Southern  Pacific  road  filed  with  the 
Interstate  Commerce  Commission  ? — A.  I  do  not  know. 

Q.  Did  you  ever  inquire  to  find  out  ? — A.  I  did  not. 

Q.  Your  company  made  a  proportional  tariff  to  points  beyond 
Alexandria,  didn't  it? — A.  Yes. 

Q.  By  what  tariff  did  you  expect  that  freight  to  go? — A.  As  an 
officer  of  the  Iron  Mountain  Company  I  had  no  interest  in  the  trans- 
action further  than  that  which  was  covered  by  the  Iron  Mountain's 
tariff  which  was  filed  with  the  Interstate  Commerce  Commission. 

Q.  Is  there  anything  to  indicate  that  these  tariffs  were  filed  with 
the  Interstate  Commerce  Commission? 

Mr.  EosENTHAL.  Which  tariffs? 

Q.  From  Alexandria. — A.  These  are  tariffs  of  Morgan's  Louisiana 
and  Texas  Eailroad  &  Steamship  Company. 

Q.  That  is  Southern  Pacific,  isn't  it?— A.  It  says  "Southern 
Pacific  Sunset  Eoute  "  as  the  trade-mark ;  local  No.  2234,  dated  New 
Orleans,  May  6,  on  oil,  carloads,  from  Alexandria  to  Crowley;  and 
No.  2550,  dated  New  Orleans,  October  9,  applying  from  Alexandria 
to  Opelousas  and  other  points,  including  Schriever.  There  is  no 
I.  C.  C.  number  on  either  one  of  these  tariffs,  nor  is  there  anything 
to  indicate  that  they  were  filed;  but  on  tariff  2234,  that  appears  to 
have  been  filed  with  the  Louisiana  commission. 

Q.  But  not  with  the  Interstate  Commerce  Commission?  There  is 
nothing  to  indicate  that?— A.  I  have  already  answered  that  ques- 
tion. 
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10382  Q.  About  what  time  did  they  commence  to  put  the  I.  C.  C. 
numbers  on  tariffs  filed  with  the  Interstate  Commerce  Com- 
mission?— A.  I  don't  remember  the  exact  date. 

Q.  1895,  wasn't  it  ?— A.  It  might  have  been. 

Q.  Well,  it  was  about  that,  was  it? — A.  I  don't  recollect  definitely. 

Q.  What  is  your  best  recollection  ? — A.  It  was  about  that  time. 

Q.  Since  that  time  it  has  been  the  custom  to  put  I.  C.  C.  numbers 
on  the  tariffs  filed  with  the  Interstate  Commerce  Commission,  hasn't 
it? — A.  I  think  so,  but  not  all  local  tariffs. 

Q.  Not  local  tariffs  that  were  not  filed  with  the  Commission,  of 
course  not. — A.  Nor  on  local  tariffs  that  were  issued,  applying  on 
local  business. 

Q.  Do  you  know  of  a  local  tariff  filed  with  the  Commission  that  did 
not  have  an  I.  C.  C.  number  ? — A.  I  think  I  could  find  you  some. 

Q.  Xame  one. — A.  I  can  not  name  them  offhand.  I  do  not  carry 
them  in  my  head. 

Q.  Just  name  one  and  produce  it,  that  did  not  have  an  I.  C.  C. 
number  on  it. — A.  Well,  I  think  I  could. 

Mr.  EosENTHAL.  Do  you  mean  name  one  now  and  produce  it 
now? 

Q.  Produce  it  at  any  time. 

Mr.  Rosenthal.  I  presume  he  would  have  it  around  his  clothes. 

Q.  Let  me  see  that  correspondence.     I  notice  that  you^ wrote  to  Mr. 

Finlay  on  May  29th,  1894 :  "  Your  note  of  21st  I  find  upon  my  return 

to  the  city.     I  will  have  to  canvass  this  matter  a  little  with 

10383  Mr.  Sargent  of  the  T.  &  P.  road  before  I  can  advise  you 
definitely  in  the  matter.''    What  did  you  mean  by  that?— 

A.  Just  what  it  said — to  confer  with  Mr.  Sargent  about  it. 

Q.  Did  you  confer  with  him  about  these  rates  from  Alexandria 
on? — A.  Not  the  Southern  Pacific  rates,  no.  I  presume  I  conferred 
with  Mr.  Sargent  regarding  the  rates  to  stations  on  the  Texas  & 
Pacific  Railroad. 

Q.  Did  you  write  him  on  the  28th  of  September,  1894 :  "  Your 
note  of  the  18th  is  at  hand.  The  establishment  of  through  rates  on 
oil  to  points  on  the  So.  Pac.  and  T.  &  P.  roads  in  Louisiana  will  have 
to  be  a  matter  of  conference  between  ourselves  and  the  representa- 
tives of  those  lines  ?  " — A.  I  might  have  done  that. 

Q.  Was  it  a  matter  of  conference  between  you  and  the  representa- 
tives of  those  lines  ? — A.  I  am  inclined  to  think  so,  if  this  letter  says 
so.     This  is  a  long  while  ago,  Mr.  Kellogg. 

Q.  Then,  if  it  was  a  matter  of  conference  between  you  and  the 
Southern  Pacific,  the  establishment  of  those  rates,  you  knew  about 
them,  didn't  you? — A.  I  knew  about  the  general  subject. 

Q.  Did  you  know  about  the  rates  when  they  were  established? — 
A.  I  don't  think  I  did. 

Q.  Was  the  Missouri  Pacific  furnished  with  a  copy  of  these 
tariffs?— A.  That  I  don't  know. 

Q.  You  knew  there  had  to  be  tariffs  of  some  kind  established  to 
take  the  oil  on  your  proportional  tariff  from  Alexandria,  didn't 
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you? — A.  I  knew  that  there  had  to  be  some  tariff  issued  by  the 
Southern  Pacific  from  Alexandria. 

Q.  And  the  subject  of  your  conference  was  to  get  them  to  issue  a 
tariff,  wasn't  it? — A.  No;  I  don't  know  that  it  was,  to  get  them 
to   issue   a   tariff,  but  to  ascertain  if  they   were   going   to 
10384:    issue  a  tariff. 

Q.  When  you  ascertained  it  you  stated  in  your  correspond- 
ence that  you  had  put  this  in  force,  didn't  you  ? — A.  I  tliink  that  is 
true.  I  am  not  sure  about  that.  (Examining  letters.)  Do  these 
letters  run  in  the  order  of  date,  or  how  is  that? 

Q.  I  don't  know. — A.  From  this  correspondence  I  would  infer  that 
I  did  not  confer  with  the  Southern  Pacific  regarding  the  establish- 
ment of  these  rates.  In  my  letter  of  July  12  to  Mr.  Finlay  I  ask 
him  if  he  has  "  succeeded  in  obtaining  the  consent  of  the  Southern 
Pacific  to  put  in  effect  the  same  rates  from  our  connection  at  Alex- 
andria to  points  in  Louisiana,  as  they  make  from  New  Orleans,  and 
can  you  advise  whether  or  not  if  we  tender  shipments  to  them  at 
Alexandria  they  would  receive  same  and  pay  our  charges ;  "  and  he 
advises  under  date  of  July  13  that  he  had  not  at  that  time  obtained 
the  consent  of  the  Southern  Pacific  Railway  to  put  in  effect  the  same 
rates  from  Alexandria  as  from  New  Orleans. 

Q.  Didn't  you  make  it  a  condition  of  putting  your  rate  in  that 
such  rate  should  be  established  ? — A.  I  think  likely  that  is  true. 

Q.  Now,  isn't  it  a  fact,  Mr.  Stith,  that  when  you  found  the  South- 
ern Pacific  were  going  to  put  in  rates  from  Alexandria  to  these 
places  which,  combined  with  your  15-cent  rate,  would  give  you  a 
route  to  the  number  of  places  I  have  named,  that  you  immediately 
put  in  this  tariff  showing  a  higher  rate  from^St.  Louis  to  those  same 

places A.  Let  me  see  that  tariff  a  minute  before  I  answer  that 

question. 

Q.  And  did  it  for  the  purpose  of  covering  up  your  secret 
10385    rate  ? — A.  No.     I  will  answer  no  to  that. 
Q.  You  did  not?— A.  I  did  not. 

Q.  For  what  reason  did  you  put  in  that  rate  then? — A.  This  rate 
undoubtedly  was  put  in  at  the  behest  of  the  other  lines  that  are 
parties  to  this  tariff.  This  rate  did  not  go  into  effect  apparently 
until — well,  this  tariff  is  1898.  I  think  possibly  there  may  be 
some 

Q.  There  is  a  tariff  preceding  that. — A.  Some  preceding  that  that 
might  carry  the  same  rate,  but  there  was  no  desire  to  cover  up  any- 
thing by  the  issuance  of  that  tariff. 

Q.  Did  you  tell  the  other  lines  that  you  had  a  rate  lower  than  this 
when  you  put  this  in  ? — A.  I  could  not  say  as  to  that. 

Q.  Was  it  your  intention  to  carry  two  rates,  one  published  and 
the  other  unpublished  ?— A.  We  had  a  published  rate.  All  the  rates 
were  published. 

Q.  Were  the  proportional  rates  beyond  Alexandria  to  those  towns 
published  and  filed  with  the  Commission  ?— A.  I  am  not  responsible— 
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was  not  then  responsible  for  the  rates  beyond  Alexandria.  The  rate 
to  Alexandria  was  published  and  filed  in  the  usual  way  pursued  by 
the  railroad  company  at  that  time. 

Q.  But  that  was  not  a  local  rate  to  Alexandria  ?— A.  It  was  a  pro- 
portional rate  to  Alexandria. 

Mr.  Rosenthal.  It  was  the  only  rate  issued  by  the  Iron  Mountain. 

Witness.  Which  was  a  proportional  rate  to  Alexandria. 

Q.  Is  it  not  a  fact  that  during  all  the  years  from  1898  down  to 
1906  the  Missouri  Pacific  had  like  rates  to  the  one  I  show  you, 

10386  on  oil,  of  from  36  to  40  cents  a  hundred  pounds,  from  St.  Louis 
and  East  St.  Louis  to  these  towns  and  to  no  others? — A.  The 

tariffs  carry  the  record. 

Q.  What  is  that  ? — A.  The  tariffs  carry  the  record,  and  they  speak 
for  themselvs. 

Q.  Then  let  me  see  the  tariff'.  Didn't  you  look  them  over  to-day 
noon  to  see  if  that  was  true? — A.  Yes;  and  I  think  that  is  true.  I 
think  that  is  true,  but  the  tariffs  will  show.  I  am  not  in  a  position  to 
answer  you  definitely  as  to  the  dates  that  are  stated  there  without 
reference  to  the  tariffs,  because  I  did  not  try  to  impress  them  on  my 
memory. 

Q.  Now,  why  would  the  other  roads  want  these  rates  of  from  36  to 
40  cents  a  hundred  when  there  was  a  lower  rate  over  your  line  in  con- 
nection with  the  Southern  Pacific? — A.  Well,  they  might  have  de- 
sired a  rate,  and  might  not  have  been  satisfied  to  have  handled  on  a 
proportional  rate  basis,  as  was  the  Iron  Mountain. 

Q.  Do  you  believe  that  any  freight  man  would  desire  a  rate  from 
5  to  10  cents  a  hundred  higher  to  the  same  places? — A.  I  am  not  in 
a  position  to  answer  for  all  of  them. 

Q.  You  have  had  some  experience  in  freight  matters,  haven't  you?— 
A.  Yes. 

Mr.  EosENTHAL.  He  would,  if  he  thought  he  could  get  the  traffic, 
wouldn't  he? 

Q.  Would  the  other  road  get  any  business  at  any  such  rate? — A 
Not  much. 

Q.  No,  I  don't  think  they  would. 

Mr.  Rosenthal.  Why,  you  have  shown  this  same  road  got  30  cents, 
15  cents,  and  25  cents. 

10387  Mr.  Kellogg.  They  did  not  get  it  out  of  the  Standard  Oil. 
Mr.  Rosenthal.  No,  we  were  too  smart  for  them. 

Q.  What  were  the  rates  from  New  Orleans  to  these  distributing 
points  that  I  have  named  prior  to  your  making  this  tariff  of  15  cents 
a  hundred? — A.  I  don't  know. 

Q.  You  don't  know  whether  they  were  published  and  filed  with  the 
Interstate  Commerce  Commission  or  not? — A.  I  do  not. 

Q.  When  you  say,  then,  that  this  rate  was  made  to  equalize  those 
rates,  you  don't  know  whether  they  were  or  not? — A.  I  don't  know 
as  a  matter  of  absolute  fact.  I  simply  had  the  assurance  of  Mr.  Fin- 
lay  that  the  Southern  Pacific  had  established  the  same  rates  from 
Alexandria  as  from  New  Orleans. 
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Redirect  examination  by  Mr.  Rosenthal  : 

Mr.  Rosenthal.  Now,  give  me  that  alleged  secret  tariff,  will  you, 
please  ? 

Mr.  Kellogg.  Yes,  sir.     [Handing  paper  to  Mr.  Rosenthal.] 

Q.  At  the  bottom  of  this  alleged  secret  tariff  government  counsel 
has  been  talking  about  here  all  the  afternoon  I  find  the  two  words 
"  La.  Com."  What  does  that  stand  for  ? — A.  I  take  it  that  that  re- 
fers to  an  authority,  the  Louisiana  commission. 

Q.  What  is  the  Louisiana  commission — the  railroad  and  warehouse 
commission  of  the  State  of  Louisiana? — A.  It  is  a  railroad  commis- 
sion. It  exercises  the  same  functions  that  railroad  Commissions  do 
in  other  States  over  the  transportation  of  the  State. 

Q.    That  is,  it  is  to  the  State  of  Louisiana,  painting  it 

10388  broadly,  what  the  Interstate   Commerce  Commission  is  to 
the  United  States? — A.   That  is  substantially  so. 

Q.  And  the  printing  of  those  words  "  La.  Com."  upon  this  alleged 

secret  tariff  shows  that  it  was  issued  with  the  authority A.  I 

should  understand  so. 

Q.  and  cognizance  of  the  Louisiana  State  commission? — A.  I 

think  this  language  here,  "Authority  No.  4404,  Louisiana  commis- 
sion,'' means  that  that  is  the  authority  number  of  the  Louisiana 
commission  to  publish  those  rates. 

Q.  Yes. — A.  And  in  Louisiana  you  have  to  get  the  authority  of 
the  commission  before  you  can  publish  a  rate. 

Q.  I  see.  So  that  there  can  be  no  state  rates  issued  in  the  State 
of  Louisiana  without  the  authority  of  the  commission? — A.  Those 
that  were  in  effect  at  the  time  that  the  commission  came  in  were 
approved  by  the  commission  as  they  stood.  Those  that  have  been 
issued  since  have  been  issued  on  their  specific  authority. 

Q.  Now,  I  call  your  attention  to  one  of  the  15-cent  tariffs,  being 
No.  5240.  That  was  filed  with  the  Interstate  Commerce  Commission 
on  December  1,  1894.  Does  not  this  15-cent  rate  that  was  filed  with 
the  Interstate  Commerce  Commission  on  December  1,  1894,  specifi- 
cally call  attention  to  the  fact  that  it  is  a  rate  issued  in  connection 
with  local  tariffs  of  the  Southern  Pacific  road  on  points  beyond 
Alexandria — right  upon  the  face  of  the  tariff,  in  print  just  as  big 
as  practically  everything  else  upon  the  face  of  the  tariff? — A.  The 
language  of  the  tariff  is  as  follows :  "  The  above  rate  applies  only 
on  shipments  destined  to  points  in  Louisiana  on  the  Southern 

10389  Pacific  Company,  except  stations  on  the  joint  track  between 
Alexandria  and  Cheneyville." 

Q.  Every  tariff,  as  I  understand  you,  that  the  Iron  Mountain  road, 
of  which  you  were  general  freight  agent — every  petroleum  tariff  that 
was  issued,  both  the  15-cent  rate,  the  25-cent  rate,  and  the  30-cent  rate, 
were  all  filed  with  the  Interstate  Commerce  Commission,  were  they 
not  ? — A.  These  tariffs,  carrying  these  three  rates  were ;  yes. 

Q.  As  I  understand  you,  the  30-cent  rate,  concerning  which  you 
have  testified,  covers  a  great  many  points  other  than  Alexandria, 
does  it  not? — A.  Yes,  sir. 
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Q.  And  covers  freight  moving  from  a  great  many  points  other 
than  St.  Louis,  does  it  not?— A.  Yes,  sir. 

Q.  Whereas  the  25-cent  rate  is  a  rate  that  is  a  single  commodity 
tariff,  limited  to  freight  moving  from  St.  Louis  to  Alexandria  ?  That 
is  the  fact,  is  it  not  ? — A.  Yes,  until  it  was  made  effective,  I  believe, 
from  East  St.  Louis  later  on. 

Q.  I  would  like  to  have  you  point  out,  as  clearly  and  simply  as 
you  can,  for  the  benefit  of  this  record,  the  difference  between  the 
25-cent  tariff  and  the  30-cent  tariff  [handing  witness  papers].— 
A.  This  tariff,  I.  C.  C.  535,  applies  on  petroleum  oil  from  St.  Louis 
to  Alexandria  25  cents  per  hundred,  effective  July  16,  1896.  It  is  a 
single  sheet  tariff,  carrying  a  single  commodity  at  a  single  rate.  This 
tariff,  3361,  effective  February  7-15,  1899,  is  a  general  tariff',  apply- 
ing from  all  of  the  points  in  the  territory  known  as  Missouri  Eiver 
territory  and  east  clear  to  the  seaboard  line,  aiid  includes  all  classes 
and  commodities.  It  is  general  in  its  character,  while  the  I.  C.  C. 
635  is  very  specific,  confining  itself  as  it  does  to  only  one  commodity, 
and  from  and  to  only  one  point. 

10390  Q.  Well,  you  are  a  railroad  man  of  a  great  many  years' 
experience. 

Mr.  Kellogg.  30  years,  1  suppose. 

Q.  Have  you  ever  known  of  the  same  road  having  two  or  more 
different  tariffs,  making  different  rates  between  the  same  points,  that 
were  in  existence  at  the  same  time? — A.  That  has  come  within  my 
notice ;  yes,  sir. 

Q.  Now,  the  25-cent  tariff  was  a  rate  from  St.  Alexandria  proper, 
was  it  not? — A.  Yes. 

Q.  That  is  to  say,  on  oil  that  was  shipped  from  St.  Louis  to  Alex- 
andria and  stopped  there A.  Delivered. 

Q.  the  rate  was  25  cents? — A.  And  delivered  at  Alexandria; 

yes,  sir. 

Q.  But  on  oil  that  went  to  points  beyond  Alexandria  on  the 
Southern  Pacific  road,  then  the  15-cent  rate,  as  shown  by  the  15-cent 
tariff,  applied? — A.  Yes,  sir;  to  the  points  that  are  specified — when 
the  destination  was  one  of  the  points  specifically  described  in  the 
tariff. 

Q.  About  when  was  it  that  the  Texas  field  was  opened  ? — A.  I  do 
not  think  I  can  give  you  that  information  accurately,  but  it  was,  it 
seems  to  me,  early  in  1900 — that  is,  after  1900. 

Q.  It  was  sometime  before  1906,  wasn't  it? — A.  Yes. 

Q.  And  from  the  time  the  Texas  field  opened,  as  I  understand, 
the  Waters-Pierce  Oil  Company  obtained  practically  all  of  its  pe- 
troleum supply  from  Texas,  for  Louisiana  points? — A.  My  under- 
standing is  that  they  obtained  a  very  substantial  portion  of  it  from 
the  Texas  and  Louisiana  fields. 

Q.  And  do  you  know  whether  after  that  time  any  petroleum 

10391  moved  from  St.  Louis  to  these  Louisiana  points  in  any  quanti- 
ties at  all? — A.  I  do  not  think  it  moved  in  any  considerable 

quantities,  because  of  the  kinds  of  oil  that  they  could  supply  them- 
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selves  with  from  these  southern  refineries,  the  supply  was  drawn  from 
these  refineries,  and  not  shipped  from  the  North. 

Q.  Will  you  tell  us  where  Bixby  is? — A.  Bixby  is  south  of  East 
St.  Louis,  and  immediately  opposite  the  Ivory  yards  of  the  Iron 
Mountain  road  on  the  west  side  of  the  river.  It  is  a  transfer  or  bill- 
ing station. 

Q.  How  far  south  of  St.  Louis? — A.  It  is  about  15  or  16  miles 
south  of  East  St.  Louis. 

Q.  On  which  side  of  the  river? — A.  On  the  Illinois  side  of  the 
river. 

Q.  How  much  of  a  metropolis  is  it? — A.  It  is  not  much  of  a  me- 
tropolis. It  is  simply  a  railroad  transfer  station.  When  it  first  came 
into  life  it  only  consisted  of  a  couple  of  box  cars  in  which  to  do  the 
business  of  the  road  and  house  the  employes. 

Q.  Did  the  clerks  live  and  do  business  in  these  box  cars  ? — A.  They 
did  for  a  while,  until  they  got  a  temporary  or  wooden  hotel  built. 

Q.  How  long  ago  was  that  ? — A.  This  was  soon  after  the  purchase 
of  the  so-called  "  Valley  Division,"  that  is  the  Illinois  line,  by  the  Iron 
Mountain  road. 

Q.  How  long  ago  was  that? — A.  I  think  that  was  about  1902  or 
'3,  somewhere  along  there — probably  1903. 

Q.  So  that  in  1904  they  were  living  and  doing  business  in  box  cars 
at  Bixby,  were  they  ? — A.  They  might  have  had  a  little  better 
10392     facilities  in  1904.     They  have  not  very  much  even  now. 

Q.  What  class  of  employes  are  there  there,  or  were  there  in 
1904 — a  very  high  class? — A.  The  class  of  employes  that  they  had 
there  when  the  station  first  opened  was  any  kind  that  they  could  get 
that  would  stay.  A  good  man  would  not  stay.  There  were  no  ac- 
commodations for  them.  They  had  a  great  deal  of  trouble  with  their 
help. 

Q.  That  is  down  in  the  Mississippi  swamps  and  marshes,  isn't  it? — 
A.  Well,  it  is  over  in  the  Illinois  bottoms. 

Q.  I  suppose  that  class  of  help  sometimes  in  the  handling  of  freight 
and  the  making  up  of  statements,  and  the  interpretation  of  tariffs, 
might  make  mistakes,  might  they  not? — A.  They  did  make  endless 
mistakes.  They  were  in  hot  water  all  the  time  regarding  the  Bixby 
billing  and  reports. 

Q.  Why  was  it,  now,  that  this  St.  Louis- Alexandria  traffic  or  some 
of  it  moved  by  way  of  Bixby?  Will  you  explain  that,  please? — A. 
The  line  from  St.  Louis  to  Alexandria  hj  way  of  Bixby  involves  first 
the  river  transfer  over  the  railways  company's  own  transfer  boats, 
after  the  shipments  get  to  Ivory  yard,  and  from  Bixby  south  to 
Thebes  the  line  is  what  they  call  a  "  water-grade  line."  The  engines 
they  have  over  there  can  haul  as  many  cars  loaded  as  will  hold 
together.  The  line  from  Thebes  south  is  also  a  low-grade  line.  The 
Iron  Mountain  use  the  Cotton  Belt  tracks  from  the  west  bank  of  the 
river  over  to  Delta,  and  then  take  up  their  low-grade  line  from  there 
south ;  whereas,  if  the  business  vv'as  moved  over  the  west  side  line  of  the 
Iron  Mountain,  they  could  handle  the  same  train  from  St.  Louis 
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10393  to  De  Soto,  which  is  42  miles,  that  they  could  handle  down  to 
the  Ivory  transfer,  without  breaking  it  up;  but  when  they 

got  to  De  Soto  they  would  have  to  split  it  up  into  trains  of  not  over 
20  cars,  in  order  to  get  over  the  hills.  That  limited  train  would  have 
to  be  handled  until  they  got  as  far  south  as  Piedmont,  when  they 
could  pick  up  their  heavier  trains  again ;  and  it  was  to  save  the  cost 
of  transportation  that  the  Iron  Mountain  people  were  prompted  to 
secure  the  Valley  Division,  and  that  is  the  reason  why  this  business  is 
routed  from  Bixby  and  Thebes,  as  against  taking  it  over  the  west 
side  line.  I  might  say  also  that  the  disposition  of  the  power  of  the 
company  has  a  good  deal  to  do  with  the  routing  of  the  freight  as 
between  the  east  and  west  divisions. 

Q.  Were  there  some  shipments  that  moved  via  Bixby  to  Alexandria 
from  St.  Louis  as  well  as  East  St.  Louis? — A.  There  was  a  move- 
ment of  the  general  business  of  the  company  through  Bixby. 

Q.  From  both  St.  Louis  and  East  St.  Louis? — A.  From  both  St. 
Louis  and  East  St.  Louis.  That  is  true  of  the  movement  of  the  traf- 
fic in  both  directions,  that  is  southbound  as  well  as  northbound. 
They  used  the  Bixby  route  to  the  extent  that  they  can  take  care  of 
transferring  the  business  across  the  river. 

Mr.  Rosenthal.  I  offer  in  evidence  tariif  I.  C.  C.  No.  1744  of  the 
Missouri  Pacific  Railway  Company  and  other  railroads,  effective 
August  10,  1897,  being  a  tariff  just  received  from  Government  coun- 
sel, and  concerning  which  Government  counsel  have  just  interrogated 
the  witness.  I  also  offer  in  evidence  the  first  pages,  namely,  the  covers 
of  tariffs  I.  C.  C.  No.  3586  of  the  Missouri  Pacific  Railway  Company 
and  other  roads;  I.  C.  C.  No.  4288  of  the  Missouri  Pacific 

10394  Railway  Company  and  other  roads,  and  I.  C.  C.  No.  5336  of 
the  Misouri  Pacific  Railway  Company  and  other  roads,  and 

ask  that  thej'  be  marked  Defendants'  Exhibit  190  A,  B,  C,  and  D. 

(Papers  so  marked.) 

Mr.  Kellogg.  You  do  not  mean  that  you  want  this  whole  tariff  in? 

Mr.  Rosenthal.  Yes,  sir. 

Mr.  Kellogg.  As  it  is  there  ? 

Mr.  Rosenthal.  Yes. 

Mr.  Kellogg.  The  entire  tariff?  What  is  the  use  of  printing  all 
that  stuff  ? 

Mr.  Rosenthal.  There  may  be  some  parts  of  it  that  we  can  elimi- 
nate. 

Mr.  Kellogg.  There  are  any  number  of  pages  here  that  you  do  not 
want. 

Mr.  Rosenthal.  There  may  be  some  pages,  when  I  come  to  exam- 
ine it  more  carefully  than  I  have  had  an  opportunity. 

Mr.  Kj5llogg.  These  particular  tariffs  can  not  be  marked  and  put 
in.     You  can  put  in  copies. 

Mr.  Rosenthal.  I  understand;  but  the  stenographer  can  do  as  ho 
has  heretofore  done — put  a  slip  on. 

Mr.  Kellogg.  Yes.  Now,  what  is  the  use  of  putting  in  any  part  of 
this  tariff  that  does  not  apply  to  the  subject? 
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Mr.  Rosenthal.  There  will  be  no  part  of  it  that  does  not  apply  to, 
the  subject  that  we  want  to  put  in. 

Mr.  Kellogg.  Here  are  pages  of  stuff  with  telegrams  stuck  in  here, 
and  all  sorts  of  things. 

Mr.  Rosenthal.  I  want  to  show  the  essential  difference 

10395  between  the  make-up  of  the  alleged  30-cent  tariff  and  the 
make-up  of  the  25-cent  tariff,  and  I  do  not  know  whether  I 

will  be  able  to  do  that  without  putting  in  the  whole  tariff  or  not  until 
I  come  to  examine  it  more  carefully. 

Mr.  Kellogg.  Why  not  examine  it  now  and  determine  that;  and 
why  can't  we  stipulate  that  these  original  tariffs  may  be  produced 
and  used  on  any  hearing  of  this  case  with  the  same  force  and  effect  as 
though  they  were  made  a  part  of  the  record  and  printed  in  it  ? 

Mr.  Rosenthal.  The  trouble  about  that  is,  we  are  apt  to  have  so 
much  of  that,  Mr.  Kellogg,  that  we  will  all  lose  sight  of  it  unless  it  is 
somewhere  in  the  record,  don't  you  see?  I  am  exceedingly  anxious  to 
shorten  this  record  as  much  as  I  can,  and  I  think  if  I  go  through  this 
tariff  between  now  and  to-morrow  morning  there  may  be  considerable 
of  it  that  in  the  printing  I  can  eliminate,  having  the  record  indicate 
the  number  of  pages  that  are  eliminated. 

Mr.  Kellogg.  All  right. 

Mr.  Rosenthal.  As  to  the  others,  I  offer  the  title-pages,  as  I  have 
heretofore  indicated. 

Q.  Mr.  Stith,  were  the  15-cent  or  the  25-cent  tariffs  in  any  sense 
of  the  word  secret  tariffs  ? — A.  No,  sir ;  they  were  issued  in  the  same 
way  that  tariffs,  one-sheet  tariffs  of  this  kind,  were  issued  at  that  time 
by  the  railroad  company  and  filed  with  the  Interstate  Commerce 
Commission. 

Q.  The  law,  in  other  words,  was  complied  with? — A.  Was  com- 
plied with. 

Q.  In  that  regard  ? — A.  Yes,  sir. 

10396  Recross-examination  by  Mr.  Kellogg  : 

Q.  Now,  Mr.  Stith,  to  what  agents  did  you  send  that 
15-cent  tariff? — A.  I  don't  know,  Mr.  Kellogg,  but  I  presume 

Q.  If  you  don't  know,  don't  presume.  State  what  you  know. — 
A.  Inasmuch  as  I  did  not  mail  them  myself,  I  could  not  tell  you. 

Q.  Did  any  independent  oil  company — did  any  oil  company  other 
than  the  Waters-Pierce — ever  ship  a  carload  of  oil  on  that  15-cent 
rate  ? — A.  I  don't  know. 

Q.  Now,  you  say  Bixby  was  a  small  place  in  1904,  where  the 
employes  lived  in  a  box  car.  Bixby  is  a  junction  with  Eastern  lines, 
isn't  it? — A.  No  and  yes. 

Q.  Well,  which  is  it ;  no  or  yes  ? 

Mr.  Rosenthal.  Both. 

A.  It  is  both.  Bixby,  as  you  might  say,  was  an  intermediate  point 
between  Thebes  and  the  northern  terminus  of  the  Valley  Division  of 
the  Iron  Mountain  road,  where  it  connects  with  the  Terminal  Rail- 
road Association  of  East  St.  Louis. 
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Q.  How  did  you  happen  to  be  receiving  oil  from  the  Bonner  Oil 
Company  at  Bixby?  Over  what  line  did  you  receive  it? — A.  I  don't 
know  where  that  came  from,  but  it  came  from  some  connecting  line. 
Bixby  stands  in  the  same  relation  to  the  Iron  Mountain  road  as  East 
St.  Louis  would  to  any  of  the  other  lines  leading  south.  It  really  is 
the  East  St.  Louis  carload  billing  station. 

Q.  There  is  a  large  business  done  through  that  station,  isn't 
there? — A.  All    through    business.     There    is    no    merchan- 

10397  dizing,  no  local  business  in  the  town  of  Bixby. 

Q.  No,  I  am  not  talking  about  local  business.  Now,  car- 
loads of  oil  coming  through  from  the  East  would  be  very  apt  to  go 
through  Bixby,  wouldn't  they? — A.  Yes. 

Q.  And  you  say  the  employes  there  are  liable  to  make  mistakes  ?— 
A.  The  class  of  employes  that  they  had  in  the  early  organization  of 
Bixby  Station  were  temporary. 

Q.  How  about  1905  and  '6  ? — A.  They  have  had  trouble  with  them 
ever  since  they  have  had  an  organization  there. 

Q.  Tell  me  how  it  happens  that  practically  all  the  mistakes  were 
made  in  billing  the  oil  of  others  than  the  Waters-Pierce  Company. 

Mr.  EosENTHAL.  There  isn't  any  evidence  of  that. 

Witness.  I  know  that  all  of  the  mistakes  were  not  made  with 
reference  to  their  business. 

Q.  Isn't  it  a  fact  that  practically  every  carload  of  oil  that  you 
shipped  into  that  southern  country,  to  Alexandria  or  those  other 
places,  you  quoted  the  independents  the  30-cent  rate  and  charged  them 
the  30-cent  rate? 

Mr.  Rosenthal.  I  object  to  that.  There  is  not  a  word  here  tending 
to  show  that  he  ever  quoted  a  rate  to  any  human  being  other  than  the 
Waters-Pierce,  or  that  it  was  asked  for. 

Q.  Is  not  that  a  fact? — A.  I  do  not  recall  quoting  the  rates.  If 
inquiry  had  been  made  to  me  by  anybody  for  a  rate  on  oil,  I  should 
have  quoted  him  these  rates  that  are  shown  on  these  tariffs. 

Q.  How  did  it  happen  that  your  road  charged  30  cents  to  the 
independents,  then? — A.  I  have  tried  to  explain  that  to  you. 

10398  Q.  You  think  that  was  a  mistake,  do  you  ? — A.  I  think  it 
was  a  mistake,  and  if  the  shipper  of  that  oil  had  made  a  claim 

for  a  refund  to  the  25-cent  basis,  it  would  have  been  refunded. 

Q.  Isn't  it  a  fact  that  when  the  Department  of  Commerce  and 
Labor  went  down  there  to  investigate,  and  asked  your  office  for  a 
rate  on  oil,  you  told  them  it  was  30  cents  ? — A.  I  don't  know  what  they 
told  them. 

Q.  And  isn't  it  a  fact  that  within  two  days  after  they  discovered 
this  15-cent  rate  and  this  25-cent  rate,  you  took  them  out? — A,  No; 
the  rates  as  I  stated  before  were  canceled  about  the  time  that  Mr. 
Earl  was  there. 

Q.  Yes,  but  after  he  was  there. — A.  Well,  about  the  time  that  he 
was  there. 

Q.  But  it  was  after  Mr.  Earl  discovered  them  that  you  canceled 
them,  wasn't  it? — A.     It  must  have  been,  yes. 
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Q.  Yes,  of  course  it  was.  Now,  you  say  that  the  15-cent  rate  bears 
on  its  face  the  indication  that  there  must  have  been  a  rate  beyond  that, 
because  it  is  a  proportional  tariff? — A.  I  don't  know  whether  I  said 
just  that  or  not. 

Q.  "Well,  in  substance? — A.  I  said  that  the  tariff  showed  that  the 
rate  only  applied  on  shipments  which  were  destined  to  points  beyond 
Alexandria. 

Q.  Now,  during  all  that  time,  your  line,  in  connection  with  the 
Southern  Pacific  lines,  the  Morgan  Louisiana,  Texas  &  Pacific,  or 
whatever  you  call  them,  had  a  rate  of  30  cents — of  36,  38,  and  40  cents 
to  these  same  towns,  didn't  you? — A.  I  have  already  answered  that 
question,  Mr.  Kellogg. 

Q.  You    have    answered   that   they    did,   haven't   you? — 

10399  A.  I  have  answered  you  in  accordance  with  what  the  tariffs 
showed;  went  over  them  in  detail,  I  believe. 

Q.  It  was  in  existence  down  to  1906,  wasn't  it? — A.  That  is  my 
recollection  of  it. 

Q.  Well,  then,  this  tariff  would  be  just  as  much  notice  of  that  rate 
beyond  there  as  it  would  of  the  15-cent  rate,  wouldn't  it  ? — ^A.  I  don't 
think  so. 

Q.  You  don't  think  so.  You  pointed  out  the  difference  between  the 
25-cent  rate  and  the  30-cent  rate  on  oil,  and  said  that  the  30-cent  rate 
was  from  a  large  number  of  points  or  to  a  large  number  of  points, 
I  don't  remember  which.  The  30-cent  rate  which  you  distinguished 
from  the  25-cent  rate  reached  only  four  points,  did  it,  originally,  and 
never  more  than  five  or  six  ? — A.  I  think  that  is  correct. 

Q.  And  the  25-cent  rate  reached  one  of  those  points? — A.  That  is 
correct. 

Q.  The  30-cent  rate  was  a  commodity  rate  on  oil,  wasn't  it? — 
A.  Yes,  sir. 

Q.  And  the  25-cent  rate  was  a  commodity  rate  on  oil  ? — A.  Yes,  sir. 

Q.  The  30-cent  rate  was  made  after  the  25-cent  rate,  wasn't  it? — 
A.  The  tariff  is  of  later  date  than  the  one  carrying  the  25-cent  rate. 
The  tariff  that  carries  the  30-cent  rate,  however,  states  on  its  face 
specifically  the  rates  which  it  cancels,  and  it  did  not  include  the  tariff 
which  carried  the  25-cent  rate. 

Mr.  EosENTHAL.  I  f  orgot  to  ask  you  about  that. 

Q.  Now,  do  you  say  that  it  is  a  common  thing  for  a  railroad  to 
have  two  commodity  tariffs  between  the  same  points  at  the 

10400  same  time  naming  different  rates  ? — A.  You  mean  now  ? 

Q.  Yes,  sir,  now. — A.  Today  ? 

Q.  Yes. — A.  No;  but  it  was  a  very  common  practice  in  the  days 
that  these  tariffs  were  issued,  for  that  state  of  affairs 

Q.  During  1904,  '5,  and  '6,  was  it  a  common  practice? — A.  Yes; 
there  were  many  of  them. 

Q.  What  was  the  object  of  having  two  rates,  one  of  them  for  one 
shipper  and  another  for  another  ? — A.  No ;  not  at  all ;  and  there  was 
no  object  in  it.     It  was  more  a  matter  of  oversight  than  otherwise. 
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Q.  Name  another  tariff  on  the  Missouri  Pacific  road,  on  any  com- 
modity, where  there  were  two  commodity  tariffs  in  force  at  the  same 
time  between  the  same  points. — A.  It  is  impossible  for  me  to  name 
them  offhand. 

Q.  Do  you  know  of  one  that  ever  existed  on  the  Missouri  Pacific 
road? — A.  I  have  heard  of  them;  yes. 

Q.  You  have  heard  of  them?— A.  Yes. 

Q.  What  were  they? — A.  I  don't  think  I  could  name  them  now. 
1  know  that  this  state  of  affairs  as  to  duplication  of  tariffs  has 
existed,  but  I  could  not  name  you  the 

Q.  But  the  duplication  was  between  class  tariffs  and  commodity 
tariffs? — A.  Not  necessarily;  between  commodity  tariffs. 

Q.  Can  you  name  one? — A.  I  have  just  told  you,  a  minute  ago, 
that  I  could  not,  that  I  could  not  name  them  specifically. 

Mr.  Kellogg.  As  a  part  of  the  cross-examination  of  Mr.  Stith  I 

offer  in  evidence  the  title-page  and  page  19  of  the  Joint  Freight 

Tariff  from  which  he  testified.  No.  16-A,  effective  June  3, 

10401  1898.     That  page,  with  the  title-page,  covers  everything.    I 
have  no  objection  to  anything  else  going  in,  but  they  do  not 

refer  to  that. 

Mr.  EosENTHAL.  You  offer  in  evidence  the  title-page. 

Mr.  Kellogg.  And  page  19. 

(The  title-page  and  page  19,  so  referred  to,  are  marked  "  Peti- 
tioner's Exhibit  929.") 

(An  adjournment  was  then  taken  until  Thursday,  October  15, 
1908,  at  10.30  o'clock  a.  m.) 

10402  Room  677,  Federal  Building,  Chicago,  III., 

Thursday,  October  15, 1908, 10.30  a.  m. 

The  hearing  was  resumed  before  the  special  examiner,  Hon.  Frank- 
lin Ferriss,  at  the  above  time  and  place. 

Present  on  behalf  of  the  petitioner,  Mr.  Frank  B.  Kellogg,  Mr. 
Charles  B.  Morrison.  On  behalf  of  the  defendants,  Mr.  Moritz 
Rosenthal,  Mr.  John  S.  Miller,  Mr.  Chauncey  W.  Martyn. 

Henry  E.  Pierpont,  called  on  behalf  of  the  defendants,  being  duly 
sworn,  testified  as  follows: 

Direct  examination  by  Mr.  Rosenthal: 

Q.  Your  full  name,  please? — A.  Henrj'  E.  Pierpont. 

Q.  Where  do  you  live? — A.  Chicago. 

Q.  ^Tiat  is  your  occupation? — A.  General  freight  agent  of  the 
Chicago,  Milwaukee  &  St.  Paul  Railway. 

Q.  Have  been  for  how  long  ? — A.  Since  January  1,  1907. 

Q.  And  before  that  what  was  your  occupation? — A.  I  was  assist^ 
ant  general  freight  agent  from  Jimuary  1,  1896,  until  then. 

Q.  And  before  that? — A.  Before  that  I  was  division  freight  and 
passenger  agent  at  La  Crosse,  and  also  at  Winona,  Minnesota  for  three 
or  four  years. 
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Q.  Before  that,  Mr.  Pierpont? — A.  I  was  agent  for  the 

10403  Chicago,  Milwaukee  &  St.  Paul  Eailway  at  Kansas  City ;  also 
a  chief  clerk  of  the  general  agent's  office  and  the  local  freight 

office  at  Kansas  City. 

Q.  For  how  many  years? — A.  From  about  1888  until  1892, 1  think. 

Q.  How  long  have  you  been  in  the  railroad  business? — A.  About 
33  years. 

Q.  You  have  had  a  wide  familiarity  with  freight  tariffs  and  their 
uses? — A.  I  have;  yes,  sir. 

Q.  Have  you  ever  been  connected  with  any  other  railroad  company 
than  the  St.  Paul? — A.  Yes,  sir;  I  was  with  the  Milwaukee,  Lake 
Shore  &  Western,  in  the  telegraph  and  station  service,  for  several 
years  before  going  to  the  Chicago,  Milwaukee  &  St.  Paul.  The 
Milwaukee,  Lake  Shore  &  Western  is  now  a  part  of  the  Chicago  & 
Northwestern. 

Q.  When  a  tariff  is  spoken  of  as  a  local  tariff,  what  is  meant  by 
that,  Mr.  Pierpont? — A.  The  generally  accepted  definition  of  a  local 
tariff  is  between  two  points  served  by  the  railroad  issuing  it. 

Q.  And  a  local  State  tariff  would  be  between  two  points  by  the 
road  issuing,  on  that  road,  within  the  same  State? — A.  Within  the 
State. 

Q.  Prior  to  the  passage  of  the  Hepburn  bill,  in  August,  1906,  what 
was  the  general  practice  in  railroad  circles  with  respect  to  the  use 
of  unfiled  State  tariffs  in  connection  with  through  transportation? 

Mr.  Kellogg.  That  is  objected  to  as  incompetent  and  imma- 
terial. 

10404  The  Examiner.  You  may  answer  it. 

A.  It  was  not  the  practice  at  that  time  to  file  with  the 
Interstate  Commerce  Commission  any  State  tariff,  that  is,  a  tariff 
naming  rates  only  between  points  within  a  State,  unless  in  its  appli- 
cation in  some  manner  it  was  used  on  interstate  traffic. 

Q.  What  was  the  practice,  so  far  as  the  use  of  unfiled  local  State 
tariffs  was  concerned  in  connection  with  a  through  rate  if  the  sum 
of  those  locals  was  less  than  the  through  rate  ? 

Mr.  Kellogg.  Same  objection. 

A.  It  was  the  practice  to  apply  the  locals  when  lower  than  the 
through  rate,  even  if  the  locals  were  made  up  of  an  interstate  or  a 
State  tariff,  where  such  combination  was  on  a  junction  point. 

Q.  That  is  to  say,  the  rate  might  be  made  up  of  a  through  interstate 
rate  plus  a  local  State  rate,  without  the  local  State  rate  being  filed 
with  the  Interstate  Commerce  Commission  ? 

Mr.  Kellogg.  Wait  a  minute.  That  is  not  what  the  witness  said. 
He  did  not  say  anything  about  their  being  filed. 

A.  Yes;  it  could. 

Mr.  Kellogg.  Not  whether  it  could.  That  is  not  what  they  have 
asked  you;  but  whether  it  was  the  custom  to  use  unfiled  State  rates 
on  interstate  business. 

A.  It  was,  in  the  making  of  through  rates,  where  they  were  used  on 
a  combination  of  locals. 
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Q.  Now,  will  you  explain  that  a  little  more  fully,  just  what  you 

mean  by  that?— A.  Why,  I  mean  that  in  following  the  practice  that 

was  in  vogue  at  that  time,  prior  to  1906,  if  a  combination 

10405  of  locals  on  a  junction  point  named  a  less  through  rate  than 
might  be  in  effect  in  some  through  tariff,  that  it  was  the 

practice  to  give  the  shipper  the  benefit  of  that  lower  combination  rate. 

Q.  Even  though  the  local  tariffs  were  not  filed  with  the  Interstate 
Commerce  Commission  ?— A.  Even  though  a  part  of  the  through 
rate,  that  is,  one  local  or  both  locals,  might  be  in  a  tariff  that  was  not 
filed  with  the  Interstate  Commerce  Commission. 

Q.  How  long  had  that  been  a  common  practice  ?  For  many  years 
prior  to  1906? — A.  Oh,  yes;  it  had  been  the  practice  for  a  great 
number  of  years ;  I  can't  say  how  long. 

Q.  And  was  that  a  practice  that  was  indulged  in  with  respect  to 
all  shippers  and  all  classes  of  commodities? — A.  Yes,  sir;  it  was 
simply  the  general  practice. 

Q.  Now,  as  I  understand  you,  it  was  not  customary,  during  those 
years  prior  to  the  passage  of  the  Hepburn  bill,  to  file  these  State 
tariffs? — A.  No,  sir. 

Q.  Even  though  they  were  used  in  connection  with  interstate  ship- 
ments?— A.  It  was  not  usual  to  file  them;  and  the  first  change  in 
that  respect  that  I  recall  was  about  a  month  after  the  passage  or  the 
taking  effect  of  the  so-called  Hepburn  law. 

Q.  What  was  that  change  evidenced  by,  do  you  know? — ^A.  That 
is,  what  brought  it  about  ? 

Q.  No;  you  say  that  the  first  change  that  you  knew  of  took  place 

about  a  month  after  the  passage  of  the  Hepburn  act.     Just  what  do 

you  mean  by  that? — A.  Why,  as  I  recall  it,  we  received  a 

10406  ruling  from  the  Interstate  Commerce  Commission  about  a 
month  after  the  passage — after  the  taking  effect  of  the  Hep- 
burn law — requiring  that  State  tariffs,  when  used  in  the  handling  of 
interstate  business,  be  filed  and  given  a  regular  I.  C.  C.  number. 

Q.  And  prior  to  that  time  you  had  not  been  doing  it? — A.  It  was 
not  the  iDractice  prior  to  that  time. 

Q.  Since  that  ruling  of  the  Interstate  Commerce  Commission  has 
the  practice  changed  in  that  regard? — A.  It  has  become  general,  as 
I  believe ;  it  has  with  our  company. 

Q.  Do  you  know  where  Whiting,  Indiana,  is? — A.  I  know  about 
where  it  is;  yes,  sir. 

Q.  Is  there  a  district  in  and  around  Chicago  known  as  the  Chicago 
switching  district? — A.  Yes,  sir. 

Q.  Can  you  describe  that  generally,  Mr.  Pierpont? — A.  No,  I  can 
not.     I  could  not  draw  the  lines  of  the  Chicago  switching  district. 

Q.  I  show  you  defendants'  Exhibits  149  and  150,  both  of  which 
contain  maps.  Will  you  please  state  whether  the  Chicago  switching 
district  that  you  have  in  mind  agrees  with  or  is  the  same  as  the 
Chicago  switching  district  set  out  on  those  maps? — A.  Well,  as  to 
the  practice  of  the  company  that  I  represent,  I  can  not  say  whether 
it  is  or  not.     I  presume  it  is.     In  general  outline  I  should  say  it  was 


PIEBPONT.  1997 

the  district  that  we  considered,  under  our  application,  as  the  Chicago 
switching  district,  but  I  could  not  say  for  certain. 
Q.  That  is  substantially  an  accurate  representation  of  what  in 
railroad  circles  is  known  as  the  Chicago  switching  district,  is 

10407  it  not? — ^A.  I  think  it  is,  yes,  sir.     I  don't  know  about  the 
exact  boundary  lines. 

Q.  We  are  not  concerned  so  much  about  that.  Whiting  is  within 
that  Chicago  switching  district,?^A.  Whiting  is  within  the  Chicago 
switching  district  as  applied  by  our  company. 

Q.  And  Hammond,  Indiana? — A.  Hammond  is  also. 

Q.  And  South  Chicago? — A.  And  South  Chicago. 

Q.  Hegewisch  and  Blue  Island? — A.  Hegewisch  and  Blue  Island. 

Q.  And  East  Chicago? — A.  Yes,  sir;  East  Chicago — well,  I  am 
not  sure  about  East  Chicago,  though  I  think  so  of  late  years. 

Q.  What  has  been  the  custom  for  many  years,  prior  to  1906,  with 
respect  to  the  application  of  the  Chicago  rates  to  points  within  the 
Chicago  switching  district? — A.  It  was  the  practice  on  the  part  of 
our  company  to  apply  Chicago  rates  to  and  from  points  within  the 
so-called  Chicago  switching  district,  except  on  certain  commodities, 
and  also  with  a  minimum  revenue,  that  is,  a  certain  minimum  rate; 
there  were  also  some  exceptions  in  territory  to  that  practice. 

Q.  Wherever  application  sheets  were  issued,  those  exceptions  were 
made  to  appear  upon  the  application  sheets,  were  they  not  ? — A.  They 
were  provided  for. 

Q.  Was  that  true  in  so  far  as  the  application  of  Chicago  rates  was 
concerned  in  connection  with  commodities  generally,  or  was  it  limited 
to  a  few  commodities? — A.  It  was  the  case  with  commodities  gen- 
erally, but  there  were  certain  commodities  that  were  excepted.  That 
is,  those  particular  commodities  were  excepted  as  a  rule  by  all 
lines. 

10408  Q.  Such  as  grain A.  Such  as  grain  and  live  stock. 

Q.  And  the  Chicago  rates  were  applied  to  these  points  in 
the  switching  district,  as  I  understand,  whether  the  points  were 
within  the  State  of  Illinois  or  in  the  State  of  Indiana  just  across  the 
line,  as  Whiting  or  Hammond  ? 

Mr.  Kellogg.  That  is  objected  to.  The  tariffs  are  the  best  evi- 
dence of  that. 

Q.  Is  not  that  so? — A.  It  was  the  practice  to  consider  Whiting 
or  any  of  those  points  that  were  within  the  district  as  taking  Chi- 
cago rates  under  the  switching  proposition. 

Q.  Mr.  Pierpont,  I  show  you  a  copy  of  Tariff  24,  I.  C.  C.  No. 
3  of  the  Chicago  &  St.  Louis  Traffic  Association,  effective  May  15, 
1899,  and  also  a  copy  of  the  Illinois  Railroad  and  Warehouse  Com- 
missioners' Classification  of  January  1, 1900,  both  of  which  documents 
appear  to  have  been  filed  with  the  Interstate  Commerce  Commission ; 
also  a  copy  of  the  Illinois  Railroad  and  Warehouse  Commissioners' 
Classification  in  force  July  1,  1895,  which  appears  to  have  been  filed 
with  the  Interstate  Commerce  Commission;  also  a  copy  of  petition- 
er's Exhibit  549,  the  same  being  the  Chicago  &  Alton  Railway  Tariff 
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I.  C.  C.  981,  effective  August  13,  1901.  I  likewise  show  you  a  copy  of 
petitioner's  Exhibit  550,  the  same  being  Chicago  &  Alton  Eailway 
Company's  Tariff  I.  C  C.  No.  1203,  effective  June  19,  1903,  both  of 
these  exhibits,  549  and  550,  appearing  to  have  been  filed  with  the  In- 
terstate Commerce  Commission ;  and  I  also  call  your  attention  to  a 
copy  of  petitioner's  Exhibit  551,  the  same  being  Chicago  &  Alton  Rail- 
way Company's  Tariff  G.  F.  D.  No.  10525,  effective  August 

10409  15,  1903,  the  latter  tariff  appearing  not  to  have  been  filed  with 
the  Interstate  Commerce  Commission  until  December  21, 1905. 

I  also  show  you  a  copy  of  petitioner's  Exhibits  552  and  533,  the  same 
being  Chicago  &  Alton  Railway  Company's  tariff  entitled  "  Special 
G.  F.  D.  Nos.  A209  and  A447,"  and  effective,  the  first  on  January  1, 
1903,  the  second  January  1,  1904.  I  also  call  your  attention,  in  con- 
nection with  the  same  documents,  to  a  tariff  of  the  Chicago  &  Alton 
Railway  Company,  I.  C.  C.  No.  1407,  this  purporting  to  have  been 
filed  with  the  Interstate  Commerce  Commission.  Will  you  please 
look  at  those  documents  and  tell  me  whether  or  not  you  have  hereto- 
fore made  a  careful  examination  of  them  ? — A.  I  have  seen  this  tariff 
before,  but  I  have  not  made  any  special  study  of  it. 

Q.  You  mean  Tariff  24,  I.  C.  C.  No.  3?— A.  That  is  a  tariff  that 
applies  between  Chicago,  Milwaukee,  and  Watertown,  and  points 
taking  the  same  rates,  and  East  St.  Louis  and  points  taking  the  same 
rates  shown  in  Group  No.  1,  governed  by  Illinois  classifiication. 

Q.  Assume  that  the  amendments  do  not  affect  the  original  tariff, 
because  I  think  it  is  conceded  that  they  do  not. — A.  There  are  a  lot 
of  them. 

Q.  Now,  I  ask  you,  Mr.  Pierpont,  to  examine  those  documents  and 
then  tell  me  whether  from  those  documents  a  rate  for  the  transpor- 
tation of  petroleum  oil  in  carload  lots  during  the  years  1903  and  1904, 
from  Whiting  over  the  Chicago  Terminal  Transfer  Railroad  to 
Chappell,  Illinois,  and  from  Chappell,  Illinois,  to  East  St.  Louis, 
Illinois,  over  the  Chicago  &  Alton  Railroad,  could  have  been  quoted. 
Mr.  Kellogg.  I  object  to  that.     The  tariffs  are  the  best 

10410  evidence. 

Q.  This  question  is  not  what  the  rate  would  be,  but  whether 
from  those  documents  a  rate  could  have  been  quoted? — A.  I  would 
answer  yes. 

Q.  Very  well.  Now,  with  all  of  those  documents  before  you,  if 
you  had  been  asked  to  quote  a  lawful  rate  between  the  points  desig- 
nated, during  the  years,  say,  1903  and  1904,  what  rate  would  you  have 
quoted  ? 

Mr.  Kellogg.  That  is  objected  to  as  incompetent,  calling  for  the 
conclusion  of  the  witness,  and  the  tariffs  are  the  best  evidence  of  what 
the  rate  was. 

A.  I  should  have  quoted  6  cents  a  hundred. 

Q.  I  direct  your  attention  now  to  certain  C.  B.  &  Q.  tariffs.  I 
call  your  attention  again  to  petitioner's  Exhibit  558,  being  the  Chicago 
&  St.  Louis  Traffic  Association  Tariff  No.  24  and  to  the  classifications 
of  the  Illinois  Railroad  and  Warehouse  Commission,  that  I  have  in 
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the  previous  question  called  your  attention  to.  I  likewise  call  your 
attention  to  a  copy  of  petitioner's  Exhibit  570,  the  same  being  C.  B. 
&  Q.  Tariff  I.  C.  C.  No.  4721,  purporting  to  cancel  I.  C.  C.  No.  2965, 
effective  December  28,  1903,  being  what  is  commonly  known  as  an 
application  sheet.  I  also  call  your  attention  to  a  copy  of  petitioner's 
Exhibit  571,  the  same  being  Amendment  3-J  to  C.  B.  &  Q.  Tariff 
I.  C.  C.  4721,  effective  May  1,  1904;  and  I  direct  your  attention  to 
the  fact  that  this  Amendment  3|  purports  to  give  a  list  of  numbers 
of  various  tariffs,  including  the  Chicago  &  St.  Louis  Traffic  Associa- 
tion I.  C.  C.  No.  3.    I  call  your  attention  also  to  a  copy  of  the 

10411  C.  B.  &  Q.  tariff  bearing  I.  C.  C.  No.  4234,  and  Supplement  No. 
2  to  the  same  tariff,  which  supplement  appears  to  be  effective  by 

its  terms  February  8, 1904 ;  and  also  to  the  fact  that  this  tariff,  C.B.  &  Q. 
I.  C.  C.  No.  4234,  is  likewise  noted  on  Amendment  3^  to  C.  B.  &  Q. 
I.  C.  C.  4721.  I  also  call  your  attention  to  a  copy  of  the  C.  B.  &  Q. 
tariff  marked  G.  F.  O.  No.  1059,  effective  by  its  terms  January  1, 
1904;  and  I  direct  your  attention  to  the  fact  that  this  G.  F.  O.  No. 
1059  is  listed  with  other  tariffs  on  Supplement  No.  2,  C.  B.  &  Q. 
I.  C.  C.  No.  4234,  the  same  one  that  I  have  previously  called  your 
attention  to,  and  filed  with  the  Interstate  Commerce  Commission. 
I  also  call  your  attention  in  this  same  connection  to  C.  B.  &  Q.  Tariff 
G.  F.  0.  1247,  effective  January  10,  1896,  and  ask  you  in  connection 
with  this  answer  to  assume  that  this  was  filed  with  the  Interstate 
Commerce  Commission  April  4,  1904,  proof  of  which  we  will  here- 
after make,  and  that  upon  the  filing  of  this  last  document,  April  4, 
1904,  it  was  given  a  number,  17209.  I  call  your  attention  to  the 
eighth  page  of  this  tariff,  which  shows  a  No.  288,  and  to  the  reference 
of  that  number,  which  refers  for  the  rates  from  Chicago  to  East  St. 
Louis  to  special  tariffs.  I  understand  the  Government  concedes  of 
record  that  this  last  document  that  I  have  described,  C.  B.  &  Q. 
G.  F.  O.  1247,  was  filed  with  the  Interstate  Commerce  Commission 
April  4,  1904.  Having  all  those  documents  before  you,  in  the  year 
1904,  could  you  have  quoted  a  rate  from  those  documents  on  petro- 
leum oil  and  its  products  in  carload  lots,  from  Whiting  to  East  St. 
Louis,  over  the  C.  B.  &  Q.;  and  if  so,  what  would  you  have  quoted 
as  the  lawful  rate,  both  before  and  after  the  finding  with  the 
Interstate  Commerce  Commission  of  Amendment  3-J  to  I.  C.  C. 

10412  4721 ? 

Mr.  Kellogg.  That  is  objected  to  as  incompetent^,  calling 
for  the  opinion  of  the  witness,  and  asking  the  witness  for  a  nwre  con- 
clusion.    The  tariffs  are  the  best  evidence. 

A.  I  could. 

Q.  What  rate  would  you  have  quoted?— A.  I  should  have  quoted 
the  6-cent  rate,  the  Chicago  rate  applying  from  Whiting. 

By  Mr.  Maetyn  : 
Q.  I  show  you  a  copy  of  Pennsylvania  Railroad  Company's  tariff 
I.  C.  C,  S.  No.  469,  effective  April  10,  1904,  and  ask  you  to  examine 
that  tariff  and  state  whether  or  not  in  the  absence  of  a  percentage 
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sheet  you  can  quote  a  rate  from  that  tariff,  from  Olean,  New  York, 
to  Norwood,  New  York,  via  Eochester,  on  petroleum  and  its  products 
in  carloads. 

Mr.  Kellogg.  That  is  objected  to  as  incompetent.  The  tariff  is 
the  best  evidence. 

A.  I  would  quote  a  rate  from  this  tariff,  from  Olean  to  Norwood- 
is  that  the  point  ? 

Q.  Yes. — A.  If  routed  via  Eochester  was  not  specified;  but  when 
you  specify  routing  via  Eochester,  I  could  not  quote  a  rate  from  here. 

Q.  What  would  you  have  to  have  to  quote  a  rate,  or  to  determine 
whether  it  makes  a  rate  via  Eochester  ? — A.  It  speaks  of  routing  in 
accordance  with  agreed  percentages. 

Mr.  Keuxigg.  But  he  is  asking  you  now  about  the  face  of  that  tar- 
iff, not  about  some  other. 

Q.  No,  I  am  asking  you  what  you  would  have  to  ascertain. 

10413  Mr.  Kellogg.  No  ;  that  is  not  the  question  you  asked  him. 
You  asked  him  if  from  that  tariff  he  could  quote  a  rate  to 

Norwood,  from  the  tariff  itself. 

A.  I  would  have  to  have  authority  covering  the  agreed  percentages, 
as  referred  to  in  this  tariff. 

Q.  What  would  show  that,  in  the  ordinary  course  of  railroad  mat- 
ters ? — A.  Why,  in  western  roads  we  call  them  division  sheets,  but  on 
eastern  roads  they  call  them  percentage  sheets,  I  believe. 

Q.  I  show  you  defendants'  Exhibits  114A  and  114B,  the  same  being 
or  purporting  to  be  percentage  sheets,  one  between  the  Western  New 
York  &  Pennsylvania  Eailroad  and  the  Eome,  Watertown  &  Ogdens- 
burg  Eailroad  Company  and  the  Eome,  Watertown  &  Ogdensburg 
division  of  the  New  York  Central  &  Hudson  Eiver  Eailroad  Com- 
pany, and  ask  you  to  examine  these  documents  and  state  whether  or 
not  the  tariff  first  shown  you,  I.  C.  C.  s.  459,  does  make  a  rate  on 
petroleum  and  its  products  in  carloads  from  Olean  to  Norwood  via 
Eochester. 

Mr.  Kellogg.  Same  objection. 

Mr.  EosENTHAL.  In  connection  with  the  last  question  I  should  like 
to  have  you  have  a  map  of  that  region  before  you. 

[Map  in  Official  Eailway  Guide  placed  before  witness.] 

A.  No,  not  via  Eochester. 

Q.  I  also  show  you  a  copy  of  petitioner's  Exhibit  608,  the  same 

being  Pennsylvania  Eailroad  Company  Tariff  G.  F.  D.  114,  dated 

October  8,  1903 ;  I  also  show  you  a  copy  of  petitioner's  Ex- 

10414  hibit  612,  the  same  being  New  York  Central  &  Hudson  River 
Eailroad  Company  rate  order  No.  W.  K.  201,  dated  January 

1,  1904;  I  also  show  you  a  copy  of  the  Central  Vermont  Eailroad 
interstate  freight  tariff  No.  Y5,  effective  January  11,  1893,  and  ask 
you  to  assume  that  all  of  these  tariffs,  prior  or  subsequent  issues, 
naming  the  same  rates  were  in  effect  in  the  year  1904.  Could  you  at 
that  time  have  named  the  cost  of  transportation  from  Olean,  New 
York,  via  Eochester  and  Norwood,  to  Burlington,  Vermont,  on 
petroleum  and  its  products  in  carloads? 
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Mr.  Kellogg.  That  is  objected  to  as  incompetent,  calling  for  the 
conclusion  of  the  witness,  and  the  tariffs  are  the  best  evidence. 

A.  'W]::\-dt  is  meant  by  "  the  cost  of  transportation?  " 

Mr.  EosENTHAL.  Can  yon  name  a  rate  ? 

Q.  The  last  tariff  shown  yon  is  at  $23  per  car.  So  you  can  give 
a  per  car  rate  for  that  distance,  if  you  please,  in  connection  with  the 
per  hundred  rate  or  barrel  rate  that  may  be  shown  in  the  other 
tariffs. — A.  I  am  used  to  hearing  "  cosi  of  transportation  "  questions 
from  a  different  standpoint. 

Mr.  Kellogg.  I  suppose  you  could  name  what  each  tariff  shows, 
could  you  ? 

Mr.  EosENTHAL.  Don't  let  us  get  mixed  up  on  a  long  question  like 
this  by  interjections.  Add  to  that  question  and,  if  so,  state  what  it 
would  be. 

A.  The  rate  which  I  should  quote  fronr  these  tariffs  is  9  cents  per 

barrel  from  Olean  to  Eochester,  based  on  the  capacity  of  the  tank, 

or  in  box  cars  11  cents  per  barrel,  of  a  minimum  of  24,000  pounds. 

From  Eochester  to  Norwood,  proportional,  when  destined  to 

10415  stations  on  the  Eutland  Eailroad,  9  cents  per  hundred  pounds 
in  carloads;  the  minimum  weight  is  not  specified.     The  rate 

from  Norwood  to  Burlington,  Vermont,  $23  per  car,  without  refer- 
ence to  weight. 

Q.  If,  in  addition  to  the  documents  you  have  already  examined  in 
this  connection,  you  had  before  you  the  tai'iff'  I  now  show  you.  West- 
ern Nev'  York  &  Pennsylvania  Eailroad  Company's  Tariff  I.  C.  C. 
No.  161,  naming  rates  between  Olean  and  points  on  the  Western 
New  York  &  Pennsylvania  Eailway  stations — and  I  call  your  atten- 
tion to  the  fact  that,  among  others,  it  shows  a  rate  from  Olean  to 
Eochester,  New  York,  5th  class,  of  9  cents  per  hundred  pounds — and 
the  exceptions  of  the  Pennsylvania  Eailroad  to  Official  Classification 
I.  C.  C.  No.  1977 — and  I  call  your  attention  to  page  6,  which  has  this 
language,  "  Petroleum  and  its  ijroducts,  as  follows :  Burning  and 
lubricatmg  oil,  benzine,  naphtha,  residuum,  paraffine,  in  tanks,  cars, 
barrels,  cases,  or  iron  drums  in  carloads,  when  rating  is  not  provided 
for  in  special  freight  tariffs,  5th  class  " — with  those  documents  before 
you,  would  that  change  your  answer  as  to  the  rates  ? 

Mr.  Kellogg.  Same  objection. 

A.  No. 

Q.  I  also  show  you  Eutland  Eailroad  Company  Local  Freight 
Tariff  No.  1  in  connection  with  the  tariff  previously  shown  you, 
naming  a  rate  of  $23  per  car  from  Norwood  to  Burlington,  and  call 
your  attention  to  the  fact  that  the  Local  Freight  Tariff  No.  1  names 
a  33-cent  per  cwt.  rate  between  Norwood  and  Burlington  on  articles 
of  the  5th  class,  and  ask  you  to  assume  that  it  is  shown  upon 

10416  the  record  that  the  exceptions  to  the  Official  Classification  of 
the  Eutland  Eailroad  put  oil  in  the  5th  class— with  docu- 
ments showing  such  a  class  rate  before  you,  would  you  have  any  other 
or  different  rate  to  quote  than  that  previously  stated  ? — A.  No. 
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(A  reces-^  was  here  taken  until  2  o'clock  p.  m.,  at  which  time  the 
examination  of  the  witness  was  proceeded  with  as  follows:) 

By  Mr.  Eosenthal  : 

Q.  Mr.  Pierpont.  T  show  you  Central  Vermont  Tariff  I.  C.  C.  No. 
A336,  on  petroleum  oil  and  its  products,  from  New  London  to  Bur- 
lington, Vermont,  naming  a  rate  of  12  cents  per  100  pounds  between 
those  two  points,  taking  effect  July  1,  1899 ;  this  tariff  by  reason  of 
the  I.  C.  C.  number,  purporting  to  have  been  filed  with  the  Interstate 
Commerce  Commission.  In  connection  with  that  I  show  you  peti- 
tioner's Exhibit  665,  the  same  purporting  to  be  what  is  known  as  a 
State  rate  on  the  Central  Vermont  Eailway,  making  a  rate  from 
Burlington  to  Montpelier  of  $36  per  car,  under  date  of  1904. 
Assuming  that  the  first  tariff  I.  C.  C.  No.  A336  continued  in  effect 
throughout  the  year  1901:,  and  assuming  that  there  was  a  through  rate 
in  addition  to  these  tariffs,  from  New  London  to  Montpelier,  would 
you  quote  a  rate  of  12  cents  per  100  pounds.  New  London  to  Bur- 
lington, and  $36  per  car  Burlington  to  Montpelier,  on  these  two 
tariffs? 

Mr.  Kellogg.  That  is  objected  to  on  the  same  ground  as  the  other 
question. 

A.  I  would  quote  the  combination  of  the  tv.o  rates,  pro- 

10417  viding  the  shipment  was  routed  via  Windsor  and  Essex  Junc- 
tion;  or  rather   was  not  routed   contrary   to   those   junction 

points,  as  named  in  the  tariff  from  New  London  to  Burlington. 

Q.  Those  being  the  junction  points  named  on  the  tariff? — A.  The 
12-cent  rate  is  based  on  the  route  via  Windsor  and  Essex  Junction. 

Q.  That  is  to  say,  you  would  take  the  interstate  rate  from  New 
London  to  Burlington,  which  was  filed,  together  with  the  State  rate 
from  Burlington  to  Montpelier,  which  was  unfiled,  and  make  a  rate 
from  the  combination  of  those  two  tariffs? — A.  I  would. 

Q.  Now,  would  you  regard  it  as  proper  railroad  practice  in  the 
shipment  of  a  car  of  petroleum  under  those  tariffs,  if  you  please,  or 
under  a  through  tariff,  from  New  London  to  some  point  in  Vermont 
intermediate  between  New  London  and  Burlington,  to  drop  the  car 
off  at  that  intermediate  point  instead  of  sending  it  to  Burlington 
and  back  to  that  intermediate  point,  provided  the  shipper  paid  the 
same  rate  as  though  the  car  had  been  sent  clear  through  to  Burlington 
and  brought  back? 

Mr.  Kellogg.  Same  objection. 

A.  In  our  territory  we  would  have  done  that ;  that  is,  if  it  lessened 
the  service  and  did  not  change  the  rate,  if  that  was  the  effect. 

Cross-examination  by  Mr.  Kjellogg: 
Q.  That  is,  you  would  use  that  State  rate,  not  filed  with  the  Com- 
mission,   provided   the    shipments    were    routed   via   Windsor  and 
Essex  Junction  ? — A.  That  is,  if  the  shipper  did  not  route  it 

10418  contrary  to  the  provisions  of  this  tariff. 

Q.  The  provisions  of  that  tariff  require  the  route A. 

Via  Windsor  and  Essex  Junction. 
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Q.  So  you  would  not  consider  that  those  local  State  rates  not  filed 
with  the  Commission  were  an  authority  for  the  shipment,  unless  the 
car  was  routed  by  that  route  ? — A.  Oh,  no ;  I  am  speaking  about  the 
12-cent  rate.  I  would  not  consider  that  this  12-cent  rate  was  proper 
from  New  London  to  Burlington  if  the  shipper  had  directed  routing 
other  than  as  provided  for  on  the  tariff,  by  Windsor  and  Essex 
Junction. 

Q.  If  there  were  any  shipments  that  were  routed  another  way, 
that  would  not  be  the  authority  for  them? — A.  It  would  depend 
entirely  on  who  was  responsible  for  the  route  followed. 

Q.  What  do  you  mean,  then,  that  you  consider  that  an  authority 
for  the  shipment  if  routed  by  that  junction? — A.  If  the  shipper  did 
not  route  against  this  junction. 

Q.  If  he  did,  it  would  not  be  an  authority,  would  it  ? — A.  That  is, 
this  would  not  be  proper  authority  for  the  12-cent  rate  from  New 
London  to  Burlington,  if  the  shipper  routed  contrary  to  the  pro- 
visions of  the  tariff  on  its  face.  That  would  be  as  we  would  under- 
stand it. 

Q.  In  other  words,  the  goods  must  be  routed  from  New  London  to 

Burlington  via  Essex  Junction  and  Windsor A.  Windsor  and 

Essex  Junction. 

Q.  Windsor  and  Essex  Junction,  in  order  to  be  shipped  according 
to   that   tariff? — A.  If   the   shipper   was   to   turn   over  the 

10419  car  to  the  transportation  company  at  New  London,  simply 
billing  it  to  Burlington,  it  was  the  business  of  the  Central 

Vermont  Railroad  Company  then  to  forward  via  this  route.  If  the 
shipper  directed  the  movement  from  New  London  to  Burlington  via 
some  other  route,  this  tariff,  as  I  understand  it,  would  not  apply. 

Q.  That  is  what  I  understand.  Now,  in  answering  that  question 
you  understand  that  Tariff  No.  6601,  the  local  State  tariff,  Avas  not 
filed  with  the  Interstate  Commerce  Commission,  don't  you  ? — A.  Yes, 
sir;  and  my  answer  was  with  reference  to  this  interstate  rate. 

Q.  In  answering  Mr.  Rosenthal's  question  for  shipments  to  Bethel 
and  Montpelier  you  used  the  rate  not  filed  with  the  Commission, 
6601? — A.  Yes;  in  connection  with  the  12-cent  rate,  if  properly 
applied,  as  I  described  it  on  this  interstate  tariff,  which,  I  should 
understand,  would  be  properly  used,  following  the  practice  where  I 
am  familiar  with  it,  as  against  the  through  rate  which  might  have 
been  in  effect  at  some  other  figure. 

Q.  Now,  suppose  the  Interstate  Commerce  Commission  were  asked 
for  a  rate  from  New  London  to  Montpelier  and  Bethel,  what  rate 
could  they  quote  ? 

Mr.  Rosenthal.  The  Interstate  Commerce  Commission  do  not 
quote  rates,  do  they  ? — A.  I  don't  know. 

Q.  What? — A.  I  don't  know  what  rate  the  Interstate  Commerce 
Commission  could  quote. 

Q.  What  rate  could  they  cite  to  shippers?  Suppose  the  shipper 
should  ask  the  Interstate  Commerce  Commission  what  the 

10420  rates  were  from  New  London  to  Bethel  and  Montpelier. — A.  I 
don't  know. 
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Q.  They  could  not  quote  the  rate  you  have  just  mentioned,  could 
they?— A.  I  don't  know  why  they  could  not.  Do  yea  mean  at  the 
present  time? 

Q.  No,  no ;  at  that  time.  At  the  time  these  shipments  were  made, 
with  that  6601  tariff,  that  local  tariff  not  being  on  file  with  the  Inter- 
state Commerce  Commission,  they  could  not  very  well  quote  it,  could 
they? — A.  If  they  did  not  have  the  rate,  they  could  not  quote  it 
possibly,  but  I  do  not  know  as  they  are  called  on  for  rates  very 
often. 

Q.  Why,  isn't  it  a  fact  that  they  are  frequently  asked  to  state  what 
the  rates  are  between  certain  points? — A.  Oh,  yes,  at  the  present 
time. 

^Q.  Yes;  and  always  have  been. 

Mr.  EosENTHAL.  Oil,  no. 

A.  Not  very  frequently,  so  far  as  I  know ;  but  suppose  they  have 
been  requested  to  quote  rates. 

Q.  What  is  the  object  of  filing  them  with  the  Commission? 

Mr.  EosENTHAL.  That  is  what  we  have  been  trying  to  find  out  for 
three   years. 

A.  Interstate  rates? 

Q.  Yes,  certainly. — A.  Because  there  is  a  requirement,  that  inter- 
state rates  shall  be  filed  with  -the  Commission. 

Q.  Yes ;  but  why  are  they  required  to  be  filed  there  ? — A.  Because 
it  is  a  requirement  of  law. 

Q.  And  that  is  all  the  reason  you  can  give,  simply  because  the  law 
requires  it  ? — A.  The  law  requires  the  filing  of  certain  interstate  rates 

or  tariffs  with  the  Commission. 
10421         Q.  In  order  to  give  them  publicity,  isn't  it,  to  show  what 
the  rates  are? — A.  It  provides  that  rates  between  two  points 
that  aie  interstate  should  be  filed  with  the  Commission. 

Q.  I  sajr,  what  was  the  object  of  that? 

Mr.  Rosenthal.  Do  you  want  a  lay  witness  to  interpret  the  object 
of  the  law  that  judges  are  guessing  about  now? 

Mr.  Kellogg.  He  has  been  testifying  about  the  law. 

Q.  Now,  Mr.  Pierpont,  you  say  that  since  1006  it  has  been  cus- 
tomary to  file  local  Stale  rates  with  the  Interstate  Commerce  Com- 
mission.— A.  There  was  an  order  issued  by  the  Interstate  Commerce 
Commission,  about  the  first  of  September  as  I  remember  it,  which 
required  that. 

Q.  Mr.  Pierpont,  I  show  you  a  compilation  of  rules  and  require- 
ments of  the  Commission,  published  by  the  Interstate  Commerce 
Commission,  containing  the  following  order  made  on  February  13, 
1888 :  "  Interstate  Commerce  Commission,  Auditor's  Office,  Washing- 
ton, Februari/  13,  1888.  Eoads  located  wholly  in  one  State  or  Terri- 
tory which  interchange  fi-cight  or  passenger  traffic  with  connections 
to  or  from  points  outside  of  such  State  or  Territory,  on  through 
tickets  or  bills  of  lading,  shoidd  file  tariffs  covering  such  traffic  with 
the  Commission.  If  such  through  rates  are  made  by  the  addition  of 
local  rates  to  the  rates  of  connecting  roads,  such  local  tariff  should  be 
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filed  with  the  Commission,  together  with  a  statement  that  through 
interstate  rates  are  made  by  adding  such  local  rates  to  the  rates  of 
the  carrier  (naming  it)  with  which  connection  is  made.  If  joint 
rates  are  made  on  any  basis  other  than  by  the  addition  of  the 
10422  local  rates  to  the  through  rates  of  connecting  carriers,  tariffs 
showing  such  rates  should  be  filed  with  the  Commission, 
covering  all  interstate  business  transacted  thereunder.  For  the  Com- 
mission, C.  C.  McCain,  auditor."  Are  you  familiar  with  that  rule? — 
A.  No,  sir. 

Q.  Never  heard  of  that  before,  I  suppose? — A.  I  don't  think  I 
ever  did.  You  were  going  to  show  me,  you  said.  You  have  not 
done  so. 

Q.  That  was  published.  I  show  it  to  you  right  there  [handing 
witness  pamphlet]. 

Mr.  Rosenthal.  I  call  your  attention  to  the  fact  that  that  has  to 
do  with  shipments  on  through  bills  of  lading. 

Mr.  Kellogg.  I  am  coming  to  that. 

(Witness  examines  the  pamphlet  handed  him  by  Mr.  Kellogg.) 

Q.  Well,  did  you  ever  hear  of  that? — A.  I  don't  remember  ever 
seeing  it  or  hearing  of  it. 

Q.  You  never  heard  of  it.  The  Commission  seem  to  have  pro- 
vided here  in  1888  that  shipments  on  through  bills  of  lading,  by  rail- 
roads entirely  within  the  State,  should  file  their  tariffs  covering  such 
traffic  with  the  Commission,  doesn't  it? — A.  The  auditor  seems  to 
have  issued  something  of  that  sort. 

Q.  Well,  that  is  for  the  Commission  ? — A.  I  don't  kno\T 

Q.  The  last  rule  was  made  and  signed  by  the  secretary  or  auditor, 
wasn't  it?  They  are  always  signed  that  way. — A.  I  am  not  sure 
about  that.     I  don't  know. 

Q.  The  very  last  rule  you  spoke  of  was  signed  by  the  secretary. 
It  was  not  signed  by  the  Commission. — A.  I  don't  doubt  that  it  was 

signed  by  the  secretary. 
1042.'?         Q.  At  that  time  the  auditor  issued  it  for  the  Commission, 
didn't  he?     It  says,  "For  the  Commission,  C.  C.  McCain, 
auditor." — A.  I  am  not  a  lawyer.     I  don't  know  whether  the  auditor 
has  the  same  authority  as  the  secretary  or  not. 

Q.  Did  you  understand  that  it  was  different  authority? — A.  No; 
I  don't  understand  anything  about  it.  As  I  have  told  you,  I  didn't 
know  that  there  was  such  an  order  in  effect,  and  so  far  as  I  know  it 
has  not  been  complied  with,  during  the  years  that  I  have  been  con- 
nected with  the  traffic  end.     That  was  issued  prior  to  that  time. 

Mr.  Rosenthal.  Was  it  referred  to  in  that  1906  order  ? 

Witness.  No;  I  want  to  say  that  the  order  that  I  did  see,  issued 
in  1906,  soon  after  the  going  into  effect  of  the  Hepljurn  law,  made 
no  mention  whatever  of  any  previous  order.  It  indicated  that  it 
was  a  new  condition,  and  it  was  looked  upon  as  a  new  condition. 

Q.  Were  you  so  advised  by  your  counsel?— A.  I  don't  know 
whether  I  ever  spoke  to  our  counsel  regarding  that  feature. 
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Q.  Isn't  it  a  fact  that  in  1899  the  Interstate  Commerce  Commis- 
sion in  a  case 

Mr.  EosBNTHAL.  Eecognized  that  they  did  not  file  them. 

Q.  In  a  case  in  which  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
was  a  party,  held  that  rates  used  as  a  part  of  a  through  shipment,  an 
interstate  shipment,  must  be  filed  with  the  Commission,  in  1899  ?— A. 
What  case  is  that? 

Mr.  EosBNTHAL.  Wait  a  minute.     Eead  the  last  paragraph. 
Mr.  Kellogg.  I  will  read  the  whole  last  clause. 

10424  Mr.  Eosenthal.  Let  him  read  the  last  page  of  that  decision. 
Mr.  Kellogg.  I  will  read  the  whole  last  page  of  it  myself. 

Mr.  Eosenthal.  Well,  that  is  more  than  you  did  the  other  day. 
You  only  read  the  last  sentence. 

Q.  "  It  is  found  in  this  case  that  various  carriers  engaged  in  the 
carriage  of  corn  at  combination  rates  from  Illinois  points  to  the 
seaboard  had  not  filed  with  the  Commission  the  local  rates  in  Illinois, 
which  they  apply  on  that  traffic  in  connection  with  through  rates  from 
Chicago  or  other  market  cities  in  Illinois,  and  special  request  had  to 
be  made  by  the  Commission  for  such  rates  before  we  could  determine 
what  rates  were  actually  in  effect  from  such  originating  points  in 
Illinois  to  the  seaboard.  A  similar  practice  of  not  filing  State  rates 
with  the  Commission  is  followed  by  carriers  in  other  parts  of  the 
country." 

Mr.  Eosenthal.  Mark  that. 

Q.  "  'When  rates  established  to  apply  between  points  within  a 
single  State  are  applied  as  a  part  of  combination  rates  on  transpor- 
tation through  different  States,  such  State  rates,  as  well  as  the  inter- 
state rates  with  which  they  are  combined,  must  be  published  at  sta- 
tions and  filed  with  the  Commission,  as  provided  in  section  6  of  the 
act  to  regulate  commerce."  And  the  Chicago,  Milwaukee  &  St.  Paul 
Eailway  was  a  party  to  that  decision.     That  was  in  1899. — A.  It 

seems  to  confirm  absolutely  what  I  said  as  to  the 

Q.  Well,  but  that  was  ten  years  ago,  wasn't  it  ? — A.  I  know  it. 

10425  Q.  And  you  say  it  was  the  practice  up  to  1906  ? 

Mr.  Eosenthal.  That  did  not  seem  to  change  the  practice. 

A.  That  is  what  I  say  now,  that  until  the  order  issued  about  a 
month  after  the  going  into  effect  of  the  Hepburn  law. — I  can't  state 
the  date;  it  seems  to  me  it  was  along  about  the  first  of  September, 
1906 — it  was  not  the  practice  to  file  in  Washington  with  an  I.  C.  C. 
number,  all  State  tariffs,  even  when  such  State  tariffs  were  at  times 
used  in  the  making  of  an  interstate  rate  on  a  through  shipment, 

Q.  Then,  your  idea  is  that  the  railroads  violated  the  order  of 
and  violated  that  decision  of  1899,  and  continued  to  violate  the  law 
until  after  the  Hepburn  Act  was  passed,  is  it? — A.  I  don't  know  any- 
thing about  violating  the  law. 

Q.  Is  not  that  as  plain  as  the  order  you  read? — A.  No;  I  am  not 
interpreting  the  law. 

Mr.  Eosenthal.  Go  ahead,  Mr.  Pierpont,  and  finish  your  answer. 

A.  I  am  not  interpreting  the  law.     I  simply  say  that  the  statement 
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that  you  read  indicates  that  up  to  1899,  and  after  1888 — that  is,  from 
1888  to  1899,  the  condition  was  known,  just  as  I  stated. 

Q.  Certainly. — A.  There  was  no  order  issued  after  that  that  I 
heard  of  or  know  of  until  the  order  of  1906,  which  I  state  came  out 
as  an  absolutely  new  order,  gave  no  reference  to  the  previous  require- 
ments, and  I  understood  it  was  the  first  order  of  the  kind. 

Q.  Is  not  that  decision .  A.  I  don't  know  anything  about  this 

decision. 

10426  Q.  About  as  plain  as  anytliing  can  be? — A.  What  is  it — 
decision  of  what? 

Q.  The  Interstate  Commerce  Commission. 

Mr.  Rosenthal.  I  don't  suppose  you  pretend  to  be  lawyer  enough 
to  interpret  that  decision. 

Mr.  Kellogg.  He  has  been  interpreting  that  order. 

A.  Let  me  see  the  order,  will  you,  please.  As  far  as  I  know  about 
it — I  don't  know  anything  about  that  law,  or  the  interpretation  of 
your  law,  but  I  advised  you  that  it  was  not  the  practice,  as  I  under- 
stood it,  to  file  State  tariffs  with  the  Interstate  Commerce  Commis- 
sion until  that  last  order. 

Q.  In  what  respect  did  the  Hepburn  bill  change  the  law  as  to  filing 
tariffs? — A.  You  will  have  to  ask  some  lawyer  about  that. 

Q.  It  did  not  change  it  a  particle,  did  it,  as  to  railroads,  as  to  filing 
tariffs  ? — A.  I  can't  answer  that.     I  know  very  little  about  the  law. 

Mr.  Rosenthal.  He  has  not  testified  to  the  Liw.  He  has  simply 
testified  to  a  rule  of  the  Commission,  and  railroad  practices. 

Q.  Ino'\a  ,  you  sny  it  was  the  practice  of  the  railroads  to  use  local 
State  rates  that  were  not  filed  with  the  Interstate  Commerce  Commis- 
sion for  through  interstate  shipments,  do  j'ou? — A.  I  say  that  was 
the  practice. 

Q.  Was  that  the  practice  of  the  Chicago,  Milwaukee  &  St.  Paul 
Railway? — A.  It  was. 

Q.  Up  to  1906,  was  it?— A.  Yes;  some  time  in  1906. 

Q.  Now  please  name  a  local  State  rate,  not  filed  with  the 

10427  Interstate  Commerce  Commission,  that  v.as  used  by  the  Chi- 
cago, Milwauliee  &  St.  Paul  Railway  for  an  interstate  ship- 
ment on  goods  consigned  through  from  one  State  into  another. — A. 
Name  a  rate? 

Q.  Yes,  name  one.— A.  "VA^y,  I  can't  recall  rate-  on  any  particular 
movement. 

Q.  How  do  you  know  what  the  practice  wa^.  unless  you  can  name 
them?— A.  Because  I  was  actively  engaged  in  the  handling  of 
business. 

Q.  Give  us  one  tariff  in  any  part  of  the  country  that  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  used  which  wa  .  not  filed  with  the 
Interstate  Commerce  Commission  as  a  combination  on  an  interstate 
shipment.— A.  There  were  a  great  many  of  them,  but  I  can  not  name 
them  all. 

Q.  Name  one  of  them.  One  will  satisfy  me  for  the  present.— A. 
Our  company  have  in  effect,  I  think,  12,800  tariffs  to-day. 
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Q.  Now,  one  of  them  will  satisfy  me. — A.  I  could  not  undertake 
to  pick  out  or  select  or  name  or  describe  any  tariff  that  applied  in  that 
way.  Most  any  State  rate  that  we  had  was  used  at  times,  as  ship- 
ments were  offered,  on  interstate  rates. 

Q.  Now  name  one  tariff. 

Mr.  KosENTHAL.  He  has  already  told  you  he  could  not  do  that. 

Q.  Name  one. — A.  I  can't  pick  out  any  particular  tariff. 

Q.  I  will  give  you  until  to-morrow  to  hunt  them  up.  You  can  find 
them,  can't  you? 

Mr.  RosENTiiAi..  Possibly. 

A.  I  can  find  tariffs,  but  I  can  not  find  shipments  neces- 

10428  sarily  to  match  up  with  the  tariffs.     I  hare  no  record  of  the 
tonnage  or  the  particular  shipments  that  moved. 

Q.  But  the  Chicago,  Milwaukee  &  St.  Paul  freight  office  has?— 
A.  They  have  not. 

Q.  The  freight  auditor  has? — A.  Possibly  the  auditor  has. 

Q.  And  the  freight  auditor  is  under  the  traffic  department,  isn't 
he? — A.  Absolutely  not. 

Q.  Wioni  is  he  under? — A.  He  is  under  the  general  liuditor.  I 
don't  know  whom  he  reports  to.  He  does  not  have  anything  to  do 
or  answer  to  the  freight  department  in  any  way. 

Q.  Will  you  give  me  one  tariff,  published  or  not  published,  not 
filed  with  the  Interstate  Commerce  Commission,  which  was  ever  used 
by  the  Milwaukee  road  during  the  year  190G  for  an  interstate  ship- 
ment ? 

Mr.  Rosenthal.  He  has  already  answered  that  and  told  you  that 
there  were  12,800,  and  he  could  not  pick  out  any  one  novr. 

Q.  You  know  there  were  not  12,800  local  State  tiu-ift's  not  filed 
with  the  Commission,  were  there? — A.  Oh,  no. 

Q.  There  vi-ere  vei'v  fe^^'  of  them  that  were  not  filed  with  the 
Commihsion? — A.  Very  few  now,  but  there  were  a  good  many  be- 
fore  

0.  In  li!0(>'^ — A.  Before  the  order  that  I  refer  to;  yes. 

Q.  Tell  me  one  in  1906,  before  that  order,  that  was  not  filed  with 
the  Commission — one  of  the  Chicago.  Milwaukee  &  St.  Paul  Rail- 
road.— A.  I  can't — I  don't  think  that  I  can  name  an}'  tariff. 

Q.  Describe  it  in  terms.  Tell  me  what  tariff.  I  don't  care  about 
the  number  of  the  tariff'. — A.  I  won't  undertake  to  describe  any  par- 
ticular tariff  issued  by  the  company. 

Q.  Name  some  tariff  between  any  point  on  the  road.     You 

10429  need  nut  describe  the  tariff  by  number. 

Mr.  Rosenthal.  He  is  not  testifying  to  a  tariff.  He  is 
testifying  to  a  general  course  of  practice. 

Q.  But  that  general  course  of  priictice  includes  tariffs,  he  says,  that 
were  no!  filed  with  the  Commission.  Now,  I  want  to  know  what 
they  are. 

Mr.  R(tsENTHAL.  Yes;  and  you  miglit  as  well  ask  a  lawyer  to  re- 
peat liis  Black'stoiie  verbatim  fi'oni  beginning  to  end,  and  expect  him 
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to  do  it,  as  to  ank  a  freight  man  to  name  a  tarifl  out  of  twelve 
thousand. 

Q.  I  do  not  ask  you  to  name  a  tariff  out  of  twelve  thousand.  Tell 
me  some  rate  that  was  used  as  a  combination  that  was  not  filed  with 
the  Interstate  Commerce  Commission. — A.  I  have  no  record  of  the 
movement  of  tonnage,  as  I  stated 

Q.  No ;  I  am  not  talking  about  tonnage. — A.  Therefore  I  can't  un- 
dertake to  hitch  up  a  shipment  with  a  tariff,  or  know — in  fact,  I  have 
no  way  of  knowing 

Q.  Well,  if  you  have  no  way  of  knowing A.  A  particular  ship- 
ment that  moved  in  that  way. 

Q.  If  you  have  no  way  of  knowing  how  shipments  were  moved, 
how  do  you  know  that  you  did  do  it  ? — A.  Because  as  general  freight 
agent,  in  charge  of  all  the  traffic  of  the  Chicago,  Milwaukee  &  St. 
Paul  Railway,  I  knew  what  was  the  common  practice. 

Q.  If  you  knew  the  common  practice,  and  it  was  so  common  as  that, 
it  seems  to  me  you  ought  to  be  able  to  name  some  tariff,  not  by  num- 
ber, but  some  rate  that  was  used  in  that  way 

10430  Mr.  Rosenthal.  He  has  already  told  you  that  he  could  not. 
A.  It  may  seem  strange  to  you,  but  it  does  not  to  me.  with 

the  volume  of  business  and  the 

Q.  Can  you  find  one  by  to-morrow? — A.  Can  I  find  what? 

Q.  A  tariff  used  by  the  Milwaukee  road  in  1906,  that  was  not  filed 
with  the  Commission,  as  a  part  of  a  through  shipment? — A.  No;  I 
can't. 

Q.  Can  you  Ijy  Monday? — A.  No,  sir;  because  I  have  not  the 
movement  of  freight. 

Q.  Well,  find  the  tariff'. — A.  How  am  I  going  to  be  able  to  say 
whether  there  was  a  shipment  moved  under  that  tariff  in  the  manner 
you  describe,  unless  I  know  what  shipment  was  made? 

Q.  You  know  that  the  Milwaukee  office  contains  a  record  of  every 
shipment  just  as  well  as  I  do. — A.  I  know  that  the  general  freight 
department  does  not  contain  the  record  of  shipments,  and  I  know 
that  the  record  of  shipments  of  8,000  miles  of  railroad  is  a  pretty 
great  big  record,  and  it  is  in  the  hands  of  the  auditor. 

Q.  You  know,  don't  you,  that  the  freight  auditor  has  in  his  office 
a  record  of  every  shipment? — A.  Why,  yes 

Q.  Yes;  very  well. — A.  He  has  got  the  waybills  as  a  rule. 

Q.  Yoi;  can  very  easily  find  out  whether  a  tariff  has  been  used  as 
a  part  of  an  interstate  shipment  ^— A.  I  testified  that  it  vras  the  com- 
mon practice  to  do  so.  I  can't  very  easily  find  out  that  reference  to 
a  particular  shipment;  no. 

Q.  Well  find  out  whether  you  can  or  not.  Isn't  it  a  fact  that  if  a 
shipment  is  consigned  from  Chicago  to  Omaha,  it  is  waybilled?— 
A.  Yes. 

10431  Q.  And  a  copy  of  the  waybill  goes  to  the  freight  auditor's 
office? — A.  I  don't  know  whether  it  does  or  not.     I  don't 

think  it  does. 
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Q.  Do  you  pretend  to  say  that  you  don\  know  that  the  freight 
auditor  has  a  record  of  that?— A.  No ;  that  is  not  what  I  said. 

Q.  He  has  a  record  of  the  shipment,  hasn't  he  ?— A.  No ;  but  let 
me  tell  you  how  that  shipment  is  moved. 

Q.  All  right ;  you  tell  me.— A.  Just  to  indicate  to  you  that  I  do 
know  how  we  move  our  freight. 

Q.  All  right;  just  tell  me. — A.  That  shipment  will  be  waybilled 
from  Chicago  to  Omaha.  That  waybill  will  be  returned  to  the 
auditor  from  Omaha.  You  stated  that  a  copy  of  the  waybill  was 
sent  to  the  auditor  from  the  forwarding  station.  I  don't  know 
whether  it  is  or  not. 

Q.  Either  from  the  forwarding  station  or  the  receiving  station?— 
A.  Yes. 

Q.  It  goes  to  the  freight  auditor,  doesn't  it? — A.  That  is  what  I 
stated;  yes.  I  wanted  you  to  understand  just  how  we  handled  it,  so 
you  would  have  a  better  understanding  of  it. 

Q.  Now,  you  know  about  the  important  movements  of  freight  on 
your  line,  don't  you? — A.  Well,  I  don't  know.  Sometimes  I  think 
I  do. 

Q.  If  freight  moved  from  here  to  Omaha  on  a  combination  of  local 
rates,  you  can  very  easily  find  the  tariffs,  can't  you  ? — A.  Find  the 
tariffs  ? 

Q.  Yes;  the  tariffs. — A.  I  don't  believe  I  understand  you. 

10432     I  know  of  no  freight  movement,  as  I  stated  before,  of  any  one 

particular  shipment  from  Chicago  to  Omaha,  that  moved  in 

any  such  manner  as  that.     Therefore  I  could  not  undertake  to  locate 

any  tariffs  such  as  you  refer  to. 

Q.  You  know  what  local  tariffs  you  have  in  Iowa  that  were  not 
filed  with  the  Commission  in  1906.  Your  records  show  it,  don't 
they? — A.  I  don't  think  we  had  any  tariff  in  Iowa  in  1906  or  before 
but  what  was  filed  with  the  Commission,  because  there  is  only  one 
tariff,  as  I  recall  it — practically  only  one  tariff  in  the  State  of  Iowa, 
and  that  is  the  Iowa  distance  tariff,  which  Avith  us  has  been  filed  with 
the  Commission  for  a  number  of  years. 

Q.  That  is  right — for  ten  years  or  more? — A.  Yes. 

Q.  Now,  there  is  a  whole  State  where  you  did  not  use  it.  You  did 
not  use  any  State  rate  there  which  was  not  filed  with  the  Commission, 
did  you? — A.  No;  because  as  I  state  there  was  only  one  tariff  ia 
effect,  practically,  in  the  State  of  Iowa,  which  is  regulated  by  the 
Iowa  commission;  and  the  rates  of  the  Iowa  commission  are  also  used 
to  and  from  certain  interstate  points;  and  therefore  it  was  necessary 
to  file  that  tariff.  It  is  used  in  itself.  The  Iowa  State  tariff  was  used 
in  itself  between  points  that  are  interstate. 

Q.  Yes;  so  is  the  Minnesota  Sttite  tariff,  isn't  it? — A.  Well,  no;  I 
don't  think  so. 

Q.  And  that  has  been  filed  with  the  Commission  for  more  than  ten 
years,  hasn't  it? — A.  I  don't  think  so.  I  would  not  swear  to  the 
filing  of  the  Minnesota  State  tariff. 
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Q.  That  has  been  filed  with  the  Commission,  hasn't  it,  for 

10433  years  ? — ^A.  I  don't  believe  it  has,  but  now  I  would  not  testify 
to  that,  Mr.  Kellogg. 

Q.  You  can  easily  determine  that,  can't  you  ? — A.  What  is  that  ? 

Q.  You  can  easily  determine  whether  it  has  or  not  ? — A.  Oh,  I  can 
easily  determine  as  to  whether  the  Minnesota  distance  tariff  has 
or  not,  but  you  understand  that  there  were  many  rates  in  Minne- 
sota, while  there  was  only  one — or  rather  many  tariffs  in  Minnesota 
while  there  was  only  one  practically  in  Iowa,  because  the  situation 
and  condition  was  entirely  dissimilar  between  the  two  States. 

Q.  Did  the  Milwaukee  road  have  any  local  tariffs  in  Minnesota 
that  were  not  filed  with  the  Commission,  that  were  used  in  interstate 
shipments? — A.  I  do  not  doubt  but  what  they  had. 

Q.  Please  find  them,  I  say,  one ;  just  bring  me  one. — A.  I  have  told 
you  before  that  I  could  not  connect  up  the  movement  of  any  par- 
ticular tonnage.  I  say  that  was  the  common  practice,  and  undoubt- 
edly shipments  moved  in  that  manner,  but  I  can't  pick  out  those 
shipments. 

Q.  But  your  waybills  in  your  auditor's  office  show  exacth/  at  what 
rate  the  tonnage  moved,  don't  they? — A.  Yes. 

Q.  And  that  will  show  whether  it  was  under  a  combination  of 
iocals  or  a  through  tariff,  won't  it? — A.  If  you  pick  out  any  indi- 
vidual waybill,  it  will  show;  yes. 

Q.  It  will.  Now,  by  going  over  your  waybills  you  can  very  easily 
find  shipments  that  moved  on  the  local  rates,  can't  you  ? 

Mr.  Rosenthal.  Why,  it  might  take  thirty  days  to  make 

10434  up  that  information. 

Witness.  Mr.  Kellogg,  I  would  like  to  be  able  to  give  you 
statistics  as  to  the  tonnage  represented  by  our  way  bills 

Q.  I  am  entirely  ig-norant  of  that.  T  know  something  about 
it. — A.  Well,  you  must  know  that  that  would  be  an  inmiense  task, 
to  go  through  the  way  bills  of  the  tonnage  handled  by  the  Chicago, 
Milwaukee  &  St.  Paul  Railway. 

Q.  You  know  about  the  general  movements  of  certain  particular 
commodities,  don't  you? — A.  Well,  I  undertake  to  know  something 
about  the  movements  of  commodities.    It  is  a  good  deal  of  a  task. 

Q.  And  prior  to  1906  your  road  was  in  the  habit,  was  it,  or  had 
the  custom  of  shipping  freight  consigned  on  through  bills  of  lading, 
from  one  State  into  another,  on  tariffs  not  filed  with  the  Interstate 
Commerce  Commission.  Is  that  true?— A.  It  was  done  by  our  com- 
pany and  by  all  others  in  the  territory  that  we  served,  so  far  as  I 
know. 

Q.  And  you  can  not  name  or  find  a  single  shipment  of  that  kind 
for  me?— A.  I  do  not  undertake  to  do  so,  for  the  reasons  explained. 

Q.  Now,  you  see  if  you  can  find  one,  and  come  back  here  to-morrow 
with  it  and  give  it  to  us,  will  you?— A.  I  will  not  undertake  to  go 
through  tons  and  tons  of  waybills,  seeking  such  information,  in  a 
department  that  is  not  under  my  control  in  any  manner.  I  do  not 
believe  that  it  is  proper  for  me  to  do  so. 
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Q.  You  decline  to  do  so? — A.  I  will  render  all  the  assistance  I 
can- 


Q.  You  decline  to  do  so? — A.  In  getting  such  information.    No; 
I  do  not  decline  anything.     I  say  that  I   will  render  all 

10435  the  assistance  I  can,  but  I  will  not  personally  undertake  that 
task,  because  it  is  a  good  deal  of  an  undertaking. 

Q.  When  did  you  commence  to  file  your  State  tariffs  with  the 
Interstate  Commerce  Commission  ? — A.  There  were  some  State  tariffs 
filed,  and  have  been  filed  for  years;  but  it  became  the  general  prac- 
tice with  the  coming  out  of  the  order  in  1906. 

Q.  Please  find  me  some  tariffs  that  you  filed  immediately  after  that 
order,  that  had  not  been  filed  before.  That  is  in  your  department, 
isn't  it?— A.  Yes. 

Q.  Bring  me  some  State  tariffs  that  you  filed  immediately  after 
that  order  was  made,  that  had  not  been  filed  before,  that  had  been  in 
existence  before.    Will  you  do  that? — A.  I  will  look  into  it 

Q.  All  right. — A.  And  see  whether  there  is  anything  on  the  subject. 

Q.  All  right,  look  into  it. 

Mr.  Rosenthal.  That  is  open  to  se;irch  by  you  gentlemen  as  well 
as  by  us.  A  search  made  by  your  witnesses  of  the  files  of  the  Inter- 
state Commerce  Commission  will  just  as  readily  disclose  to  you  that 
information  as  a  search  made  by  our  witnesses.  (To  the  witness) 
And  you  are  not  under  the  slightest  obligation  to  make  the  search. 

Mr.  Kellogg.  The  search  does  not  disclose  anything  of  the  kind. 

Mr.  Rosenthal.  The  search  will  disclose  it  fully.     It  will  show 

fully  the  rates  filed  subsequent  to  September,  1906,  by  the  Milwaukee 

&  St.  Paul  road,  and  a  further  search  will  show  whether  those 

10436  rates  had  been   filed   theretofore,   and  it   is  entirely  within 
your  grasp  now,  without  any  assistance  from  us,  which  we  do 

not  propose  to  render  you  to  the  extent  of  burdening  ourselves  in 
the  way  that  you  have  requested  us  to. 

Q.  Now,  I  show  you  Tariff  No.  24,  about  which  you  have  been 
testifying,  and  the  Illinois  Freight  Traffic  Classification,  known  as 
the  Illinois  Classification,  of  date  January  1,  1900,  about  which  you 
testified  this  morning.  Will  you  please  look  at  that  Illinois  Classi- 
fication and  tell  me  how  petroleum  and  its  products  is  classified, 
what  class  it  is? — A.  I  found  it  this  morning  under  O,  I  think. 

Q.  How  is  petroleum  oil? — A.  Petroleum  oil  is  classified  5th  class 
in  carloads. 

Q.  Now,  I  show  you  Tariff  No.  24,  and  ask  you  what  the  rate 
is  from  Chicago  to  East  St.  Louis  on  oil,  classified  there  as  5th 
class? — A.  18  cents,  5th  class,  from  Chicago  to  East  St.  Louis. 

Q.  Now,  the  Illinois  Classification  is  the  one  referred  to  in  that 
Tariff  24,  isn't  it? — A.  Yes;  I  don't  know  whether  it  is  that  issue.  I 
suppose  it  is.  It  says  here,  "  governed  by  the  Illinois  Classification 
except  as  noted.'' 

Q.  As  so  governed,  then,  the  rate  on  oil  by  that  tariff  would  be 
the  5th  class  rate  to  East  St.  Louis,  wouldn't  it,  from  Chicago?— 
A.  By  those  two  tariffs,  yes — nth  class. 
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Q.  Now,  those  two  tariffs  were  filed  with  the  Interstate  Commerce 
Commission,  were  they  not?  It  is  admitted  that  they  are  in  this 
case. — A.  Yes;  I  suppose  so.     I  don't  know  anything  about  it. 

Q.  Now,  I  show  you  I.  C.  C.  No.  1203  of  the  Chicago  & 

10437  Alton  Railway  Company,  being  an  application  sheet  making 
Chicago  rates  applicable  to  Whiting,  and  ask  you  if  it  recites 

Tariff  No.  24  and  makes  that  rate  that  you  referred  to  in  Tariff  24 
applicable  to  Whiting. — A.  Makes  the  same  rates  apply  from  Whit- 
ing as  from  Chicago. 

Q.  Does  it  name  specifically  Tariff  No.  24? 

Mr.  Rosenthal.  Well,  it  shows  on  its  face,  doesn't  it? 

A.  I  don't  think  so. 

Q.  Oh,  yes;  it  does,  in  connection  with A.  That  hus  got  noth- 
ing to  do  with  this.    This  stands  by  itself. 

Q.  We  will  see  about  that. — A.  The  same  rates  as  apply  between 
Chicago 

Q.  Does  that  make  that  18-cent  class  rate  apply  to  Whiting? — 
A.  It  would  make  that  rate  if  that  was  the  only  rate  in  effect  from 
Chicago. 

Q.  Very  well,  then,  if  you  had  those  three  documents  before  you, 
and  only  those  three  documents,  you  would  say  the  18-cent  rate 
applied  from  Whiting  to  East  St.  Louis,  would  you,  on  oil? — A.  I 
would  say  that  the  rate  as  indicated  by  those  three  tariffs  would 
be  the  Chicago  rate,  whatever  is  in  that  tariff  from  Chicago. 

Q.  "What  is  the  rate  from  Chicago  in  that  tariff  ? — A.  18  cents. 

Q.  Then,  having  those  three  documents  before  you,  and  only  those 
three,  you  would  say  the  rate  on  oil  in  carloads  was  18  cents  from 
Whiting  to  East  St.  Louis,  by  those  three  documents,  would  you? — 
A.  5tli  class  rate,  18  cents. 

10438  Mr.  Rosenthal.  Is  there  any  doubt  about  that,  except  as 
to  the 

Q.  Now,  those  three  documents  were  filed  with  the  Interstate 
Commerce  Commission,  and  if  any  one  was  inquiring  at  the  Inter- 
state Commerce  Commission  oiiice  for  the  rate  from  Whiting  to  East 
St.  Louis,  they  would  say  by  those  documents  that  it  was  18  cents, 
wouldn't  they? — A.  I  don't  know  anything  about  what  they  would 
say. 

Q.  If  there  were  no  other  tariffs  filed  there  from  Whiting  it  would 
be  a  very  simple  matter  to  determine  that  it  was  an  18-cent  rate, 
wouldn't  it  ?— A.  As  I  say,  I  don't  know  what  they  would  quote,  or 
what  was  their  practice  in  the  quotation  of  rates. 

Q.  If  they  quoted  any  rate,  if  those  were  the  tariffs  on  file,  it 
would  be  18  cents,  wouldn't  it,  if  they  quoted  the  true  rate?— A.  I 
don't  know  what  they  would  quote.  I  don't  know  anything  about 
what  the  Interstate  Commerce  Commission  would  quote.  I  was 
simply  testifying  as  to  what  I  would  quote. 

Q.  Very  well.  Could  they  quote  any  other  rate  from  that 
tariff?— A.  I  don't  know.  They  might  study  it  up  and  find  some 
other  rate  to  quote. 


2014  PIBEPONT. 

Q.  You  don't  know  of  any  other  rate,  do  you?  Now,  will  you 
tell  me,  if  the  6-cent  rate  was  not  filed  with  the  Interstate  Commerce 
Commission,  how  they  would  know  anything  about  it  from  any  one 
of  those  documents? — A.  I  judge  they  would  not  know  anything 
about  the  specific  rate  of  6  cents. 

Q.  There  is  not  a  word  in  that  application  sheet  that  gives  them 
any  notice  of  a  6-cent  rate,  is  there  ? — A.  The  only  word  there 

10439  is  that  whatever  rate  is  in  effect  from  Chicago  would  be  in 
effect  from  Wliiting.     That  is  the  only 

Q.  But  if  it  was  not  filed  before  the  Commission  there  would  be 
no  notice  of  it,  would  there  ? — A.  I  don't  know  whether  there  would 
be  any  notice  of  it  there  or  not. 

Mr.  Rosenthal.  I  suppose  the  shipper  might  inquire  of  the  rail- 
way company  as  to  what  the  rate  is. 

Q.  Now,  here  is  a  long  list  of  tariffs  attached  to  this  application 
sheet,  among  others  this  Tariff  No.  24.  What  is  that  put  on  there 
for? — A.  I  have  looked  at  this  before,  so  I  do  not  have  to  study  it. 

Q.  I  know  you  have.  What  is  that? — A.  My  opinion  of  that  is 
that  it  is  a  partial  list  of  the  rates  applying  from  Chicago. 

Q.  "Very  well.  That  tariff  was  put  down  there  as  being  a  tariff 
applying  from  Chicago,  wasn't  it,  which  was  made  applicable  to 
Whiting? — A.  This  provision  here  provides  that  whatever  rate  was 
in  effect  from  Chicago  will  apply  from  Whiting. 

Q.  Yes.     And  the  list 

Mr.  Rosenthal.  Wait  a  moment. 

Q,  And  the  list  below  is  what? — A.  Evidently  a  partial  list  of 
tariffs  naming  rates  from  Chicago,  but  nothing  to  show  that  it  is  a 
complete  list,  or  any  cross  reference  from  one  to  the  other. 

Q.  Is  there  anything  to  show  that  it  is  a  partial  list  ?  Does  it  say 
that  it  is  a  partial  list? 

Mr.  Rosenthal.  It  does  not  say  anything  about  it. 

Witness.  It  says  that  just  as  much  as  it  says  it  is  a  complete  list. 
Q.  Does  it  say  it  is  a  partial  list? — A.  It  does  not  say 

10440  anything  about  it  either  way,  as  I  understand  it. 

Q.  It  does  not  anywhere  say  it  is  a  partial  list,  does  it  ? — A. 
It  does  not  say  it  is  a  partial  list  or  that  it  is  a  complete  list.  It  does 
not  explain  what  it  is.  As  a  matter  of  fact,  there  is  no  explanation 
of  what  that  is. 

Q.  Very  well.  But  you  say  it  is  a  list  of  tariffs  applicable  from 
Whiting  ? — A.  I  say  it  is  apparently 

Q.  Apparently,  yes. — -A.  A  partial  list  of  tariffs  naming  rates 
from  Chicago. 

Q.  What  do  you  think  it  was  put  on  there  for  ? — A.  Just  for  that 
purpose,  of  being  a  partial  list  of  the  tariffs  naming  rates  from 
Chicago. 

Q.  That  is,  you  think  that  was  put  on  there  expressly  to  be  a  par- 
tial list,  do  you  I — A.  That  is  what  I  think,  because  in  my  judgment 
that  list  would  not  begin  to  cover  all  of  the  tariffs  in  effect  from  Chi- 
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cago.  Chicago  is  too  important  a  shipping  point  to  be  covered  by 
any  such  list  as  that 

Q.  Did  not 

Mr.  Rosenthal.  Now,  let  the  witness  finish  his  answer. 

A.  And  my  understanding  would  be  that  that  was  simply  a  partial 
list.  It  seems  to  be  largely  tariffs  issued  by  bureaus,  and  I  judge  that 
that  was  the  reason  that  it  was  included  to  some  extent ;  but  that  is 
just  a  supposition.  There  is  no  connection,  no  particular  connection 
that  I  see  between  the  clause  here  and  this  list  of  tariffs,  nothing  to 
describe  it. 

Q.  Every  one  of  those  tariff's  listed  there  is  an  interstate  tariff,  isn't 
it?     Aren't  they  all  interstate  tariffs? — A.  I  don't  think  so. 

10441  Q.  Name  one  that  is  not. — A.  I  can't  tell  definitely,  except 
as  the  statement  is  made  here.    It  says  here  G.  F.  D.  2610,  Local 

Illinois  Stations  on  the  C.  &  A.  Railway.  Now,  I  judge  that  might 
be  local.  Here  is  another  one,  6020,  local  Louisiana  and  Bowling 
Green,  Missouri.  I  don't  know  what  that  is;  but  that  carries  an 
I.  C.  C.  number,  and  that  evidently  is  not  local.  That  evidently  is 
an  interstate  tariff,  but  this  other  one,  2610,  which  is  local,  in  effect 
May  20,  1900,  says  to  and  from  Illinois  stations  on  the  C.  &  A.  Rail- 
way, and  does  not  carry  an  I.  C.  C.  number,  and  apparently  is  local, 
as  it  is  described  there.     I  don't  know. 

Q.  Now,  if  that  is  the  case,  why  don't  they  put  the  6-cent  rate 
on  that  the  railroads  were  using  and  not  listed  there?  Will  you 
tell  me? — A.  I  can't  tell  you  why  they  didn't  put  it  on.  They  evi- 
dently did  not  consider  it  necessary.  That  was  a  State  rate.  There 
was  no  requirement  at  that  time,  as  I  understand  it,  that  made  it 
necessary  to  put  the  I.  C.  C.  number  on  it,  naming  rates  from  Chicago 
to  a  point  in  Illinois. 

Q.  Isn't  it  a  fact  that  the  Interstate  Commerce  Commission  re- 
quired your  road  to  list  the  tariffs  on  its  application  sheets,  and  that 
you  complied  with  it  ? — A.  No ;  I  don't  know  that  to  be  the  case.  I 
know  that  a  request  was  made  on  us  to  have  our  tariffs  show  the  refer- 
ences, and  we  did  get  out  an  application  sheet  in  which  we  stated 
that  all  Chicago  rates  would  apply,  including  those  in  the  following 
tariffs,  which  was  as  a  matter  of  fact  a  partial  list. 

Q.  Then,  didn't  you  report  to  the  Commission  that  you  had  com- 
plied with  their  order?— A.  I  don't  think  so. 

10442  Q.  Did  you  bring  the  correspondence  with  you  showing 
that? — A.  No,  I  was  not  over  at  the  office  this  noon. 

Q.  Will  you  do  it?— A.  I  don't  know.  I  will  look  up  the  corre- 
spondence if  I  can  find  it,  and  see  what  there  is  to  it. 

Q.  In  order  that  you  may  have  the  reference— I  think  I  gave  it  to 
you,  but  I  am  not  sure A.  Yes;  you  gave  me  the  I.  C.  C.  number. 

Mr.  Rosenthal.  The  Commission's  filing  clerk  is  here,  and  you 

can  have  that. 

Mr.  Kellogg.  I  have  telegraphed  to  Washington  for  the  corre- 
spondence, and  if  Mr.  Pierpont  does  not  produce  it,  I  will  ask 

Witness.  I  did  not  have  time  this  noon  to  look  it  up  even. 
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Q.  Now,  did  the  Commission  say- 


Mr.  EosENTHAL.  I  Submit  that  if  you  are  going  to  have  the  corre- 
spondence here,  we  will  save  a  great  deal  of  time  by  having  the  whole 
correspondence  in,  instead  of  you  reading  a  sentence  or  two  from  an 
alleged  correspondence.  I  don't  suppose  Mr.  Pierpont  will  under- 
take to  say  what  the  Commission  said,  unless  the  writings  are  sub- 
mitted to  him  for  his  inspection. 

Q.  Now,  after  the  Commission  had  directed  you  to  show  your  list 
of  tariffs  on  the  application  sheet,  did  your  application  sheet  contain 
the  following:  "The  rates  authorized  in  above-described  tariff  will 
apply  in  connection  with  the  following  tariffs,  supplements  thereto  or 
subsequent  issues  thereof?" 

Mr.  Rosenthal.  I  object  to  the  form  of  that  question. 

A.  Wliat  tariff  is  that  ? 

Q.  That  is  your  application  shei't 

10443         Mr.  Rosenthal.  Wait  a  minute. 

Mr.  Kellogg.  Wait  a  minute  until  I  finish.     That  is  the 
application  sheet  making  Chicago  tariffs  applicable  to  Whiting. 

Mr.  Rosenthal.  Now  read  that  question  to  me,  will  you,  please? 

(The  reporter  read  the  question  as  follows :  "  Now,  after  the  Com- 
mission had  directed  you  to  show  your  list  of  tariffs  on  the  application 
sheet,  did  your  application  sheet  contain  the  following :  '  The  rates 
authorized  in  above-described  tariff  will  apply  in  connection  with 
the  following  tariffs,  supplements  thereto  or  subsequent  issues 
thereof?'  ") 

Mr.  RosENTi-iAL.  I  object  to  that,  because  it  assumes  that  the  Com- 
mission did  direct  the  St.  Paul  road  to  list  their  tariffs  on  the  appli- 
cation sheet.  There  is  no  proof  as  yet  before  us  that  that  is  the  fact; 
and  secondly,  whatever  notation  was  thereafter  made  upon  any  tariff 
or  application  sheet,  that  tariff  or  application  sheet  is  the  best  evi- 
dence thereof. 

Q.  Answer  the  question. 

Mr.  Rosenthal.  If  you  can. 

A.  I  can't  say  as  to  whether  it  was  or  was  not.  What  was  the  date 
of  that  letter  that  you  speak  of? 

Q.  lOO-l:;  December,  1903,  and A.  I  am  very  sure  that  in  1903 

and  1904  our  application  sheet  did  not  so  read.     Who  wrote  that 
letter  you  are  quoting  from? 

Q.  The  auditor  of  the  Interstate  Commerce  Commission. — A.  The 
auditor  ? 

Q.  Yes,  sir. — A.  As  I  remember  it,  the  auditor's  corre- 
10M4     spondence  used  to  be  quite  prolific  with  reference  to  particular 
tariffs.    I  don't  know  whether  you  refer  to  some  order  relat- 
ing to  all  tariffs,  or  whether  this  is  an  order  relating  to  just  one 
tariff. 

Q.  This  correspondence  lelated  to  a  particular  tariff,  in  which  the 
Commission  called  to  your  attention  that  I.  C  C.  No.  A-6102  did  not 
have  a  list  of  the  tariffs,  and  required  you  to  make  it,  and  that  you 
immediately  thereafter  did  publish  a  Supplement  No.  4,  complying 
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with  the  Commission's  request,  in  which  you  stated,  among  other 
things:  "Eates  authorized  in  above-described  tariff  will  apply  in 
connection  with  the  following  tariffs,  supplements  thereto  or  subse- 
quent issues  thereof."     Then  followed  a  list  of  tariffs. 

Mr.  EosENTHAL.  T\^at  are  you  reading  from? 

Mr.  Keixogg.  I  am  reading  from  a  letter  of  the  auditor  of  the 
Interstate  Commerce  Commission,  quoting  that  statement  from  your 
supplemental  list. 

Witness.  Who  signed  it? 

Mr.  Kellogg.  The  auditor. 

Mr.  EosENTHAL.  Wait  a  minute.  I  would  like  to  see  the  letter, 
please. 

Mr.  Kellogg.  There  is  the  entire  correspondence.  The  letter  is 
from  the  auditor  to  the  C,  B.  &  Q.  road.     I  will  offer  it  in  evidence. 

Mr.  EoSENTHAL.  The  C,  B.  &  Q.  road? 

Mr.  Kellogg.  Mr.  W.  B.  Hamblin,  in  which  he  states  what  the 
Milwaukee  had  done,  and  other  roads. 

Mr.  EoSENTHAL.  I  thought  you  were  talking  about  a  letter 
10445    to  the  St.  Paul. 

Mr.  Kellogg.  No;  I  did  not  say  so. 

Mr.  EosENTHAL.  Let  me  see  that  letter. 

Mr.  Kellogg.  Yes;  just  wait  until  I  get  through,  and  then  I  will 
hand  it  to  you. 

Q.  Now,  will  you  produce  that  correspondence? 

Mr.  EosBNTHAL.  Now,  just  a  minute,  please.  Is  there  any  question 
pending  now,  other  than  this  question  asking  him  to  produce  the 
correspondence  with  the  St.  Paul? 

Mr.  Kellogg.  No ;  that  is  all  now. 

Mr.  EosENTHAL.  AH  right. 

Q.  Will  you  produce  that  correspondence  ? — A.  I  don't  know. 

Mr.  EosENTHAL.  We  will  be  glad  to  look  it  up. 

Witness.  I  will  look  it  up  and  see  what  there  is  about  it.  I  don't 
remember  it;  it  is  a  long  time  ago. 

Q.  Do  you  remember  the  Commission  calling  your  attention  to 
that  ? — A.  No,  I  don't.  I  remember  we  got  a  good  many  letters  from 
the  auditor  of  the  Commission,  asking  about  different  clauses  on 
different  tariffs. 

Q.  Do  you  remember  that  you  got  letters  from  the  auditor  calling 
your  attention  to  the  fact  that  your  application  sheet  to  Whiting  did 
not  contain  the  list  of  tariffs,  and  that  you  then  complied  with  it  ? — A. 
No ;  I  don't  remember  that,  but  it  is  not  strange  that  I  don't,  as  I  ex- 
plained to  you  before.     There  are  a  good  many  tariffs. 

Q.  Now,  calling  your  attention  again  to  the  I.  C.  C.  No.  1203, 

which  is  the   application   sheet   of  the   Chicago   &   Alton,   at  the 

bottom  of  the  list  of  tariffs  appears  the  following  in  large 

10446    type:  "  Subject  to  the  classification  and  rules  provided  under 

the  above  tariffs."    '\Vhat  does  that  mean?— A.  That  would 

refer  to  all  of  the  tariffs  covered  by  that  page,  I  should  understand. 
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Q.  "  The  above  tariffs  "  are  those  listed,  are  they  not  ?— A.  I  would 
not  think  so  necessarily. 

Q.  Are  there  any  other  tariffs  mentioned  ?— A.  Yes. 

Q.  Where  ?— A.  The  same  rates  as  apply  between  Chicago ;  there- 
fore any 

Q.  Then  follows  a  list  of  tariffs  ?— A.  No ;  I  don't  understand  it 
follows  a  list  of  tariffs. 

Q.  It  says  so  on  its  face,  doesn't  it? — A.  No;  there  is  no  caption 
to  describe  what  that  list  is. 

Q.  Are  there  any  other  tariffs  mentioned  above,  either  by  number 
or  otherwise,  than  those  listed  immediately  above  ? — A.  Why,  other- 
wise, yes. 

Q.  How  is  it  mentioned? — A.  Because  it  says  here,  same  rates  as 
apply  between  Chicago 

Q.  Does  that  mention  any  tariff? — ^A.  It  means  any  tariff  that 
names  rates  from  Chicago. 

Q.  Whether  it  was  filed  with  the  Commission  or  not? — A.  That 
is  my  understanding  of  it. 

Q.  Will  you  tell  me  how  a  shipper  was  to  find  that  tariff  from 
that  application  sheet? — A.  This  unfiled  tariff? 

Q.  Certainly.  How  was  he  to  find  it? — A.  Go  and  ask  for  the 
rate,  and  he  would  get  it  probably,  for  one  thing.  If  he  was  to  go 
to  Washington,  I  don't  know  whether  he  would  find  it  or  not. 

Mr.  Rosenthal.  How  did  he  find  it  when  an  application 
10447    sheet  was  filed  ?     It  did  not  name  any  tariff  at  all. 
Mr.  Kellogg.  I  am  not  asking  that  question. 

Mr.  Rosenthal.  As  application  sheets  were  for  many  years 

Mr.  Kellogg.  You  Avait  until  I  get  through. 

Mr.  Rosenthal.  Why,  he  would  go  to  the  railroad  office  and  in- 
quire for  it,  of  course. 

Q.  If  the  shipper  had  that  tariff  before  him,  I.  C.  C.  1203,  how 
would  he  find  the  rate  from  W^hiting  on  that  list?  How  would  he 
find  it? 

Mr.  Rosenthal.  On  what  list? 

Mr.  Kellogg.  In  that  tariff. 

A.  He  would  not  find  it,  except  the  reference  there  to  the  Chicago 
rate. 

Q.  Then,  if  he  went  to  the  Interstate  Commerce  Commission  he 
would  not  find  it? 

Mr.  Rosenthal.  There  is  no  rate  named  from  Whiting  in  that 
application  sheet,  is  there? 

Q.  Is  there  any  word  on  that  that  names  a  6-cent  rate? 

Mr.  Rosenthal.  Or  any  other? 

A.  Simply  names  the  same  rates  as  are  in  effect  from  Chicago; 
but  you  could  not  fool  any  shipper  on  that.  It  would  be  the  same 
with  reference  to  all  your  suburban  points  here.  Every  one  of  them 
would  ascertain,  and  would  soon  find  out  and  know  what  the  rates 
were  from  Chicago,  and  demand  them. 
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Q.  Although  these  billing  orders  were  secret  and  not  published  or 
filed? 
Mr.  Rosenthal.  They  were  not  secret. 

A.  I  don't  take  it  that  it  was  secret.  I  don't  know  anything 
about  that  billing  order,  but  I  don't  understand  that  any 

10448  tariff  that  was  not  filed  in  Washington  was  necessarily  secret. 
I  supposed  that  it  was  an  open  rate  from  Chicago,  which 

would  be  quoted  if  anj^body  made  inquiry  for  a  rate  from  Chicago. 

Q.  But  there  is  nothing  on  the  three  documents  there  that  points 
to  a  6-cent  rate,  is  there? — A.  No;  except  that  any  rate  that  was  in 
effect  from  Chicago  would  apply  from  ^Vliiting. 

Mr.  Rosenthal.  Mr.  Kellogg,  have  you  got  the  correspondence 
between  the  C,  B.  &  Q.  road  and  the  Interstate  Commerce  Commis- 
sion with  respect  to  the  application  sheet? 

Mr.  Kellogg.  Yes. 

Mr.  Rosenthal.  May  I  look  at  it? 

Mr.  Kellogg.  Yes  [handing  papers  to  Mr.  Rosenthal].  I  am 
going  to  offer  it  in  evidence. 

Mr.  Rosenthal.  We  have  been  trying  to  get  it  from  the  Inter- 
state Commerce  Commission,  and  they  said  they  did  not  have  it  and 
could  not  find  it. 

Mr.  Kellogg.  I  never  heard  of  that.  I  am  informed  by  Mr.  Wil- 
kerson  that  it  was  here  during  the  trial  and  that  he  tried  to  get  it 
in  evidence. 

Mr.  Rosenthal.  No,  no ;  the  Q.  case  has  not  been  tried. 

Mr.  Kellogg.  Oh,  that  was  here,  too. 

Mr.  Rosenthal.  That  may  be,  but  recently  we  tried  to  get  it. 

Mr.  Kellogg.  It  was  here,  I  think. 

Mr.  Rosenthal.  They  lost  track  of  it. 

Mr.  Kellogg.  We  hunted  it  up  and  got  it. 

Q.  Now,  I  show  you  I.  C  C.  No.  1579,  naming  a  10-cent  rate  effect- 
ive August  15,  1903,  which  you  testified  about.     Does  that 

10449  name  a  10-cent  rate  from  Whiting  to  East  St.  Louis?— A. 
Yes;  in  itself,  Belt  Junction,  and  provides  there  that  the  rates, 

inchiding  switching  from  AAliiting,  to  East  St.  Louis,  10  cents. 

Q.  That  is  a  commodity  rate,  is  it?— A.  A  commodity  rate. 

Q.  Then,  why  would  you  say  that  the  6-cent  rate  applied?— A. 
Because  every  rate  that  was  in  effect  from  Chicago  would  properly 
apply. 

Q.  That  was  apparently  in  effect,  wasn't  it,  direct  from  Whitmg?- 
A.  Whatever  rate  is  the  lowest,  you  would  give  to  the  shipper.  The 
shipper  gets  the  benefit  of  the  lowest  rate,  where  there  are  two. 

Q.  Suppose  he  did  not  know  of  the  other  lower  rate?— A.  I  never 
knew  a  shipper  that  was  not  pretty  well  posted. 

Q.  There  is  a  10-cent  rate? 

Mr.  Rosenthal.  The  Interstate  Commerce  Commission  has  pro- 
vided that  where  there  are  differing  rates  between  the  same  two 
points,  the  shipper  shall  be  given  the  lower  of  the  two  rates. 

Q.  Now,  do  you  think  that  rate  applies?— A.  No;  I  should  say, 
Mr.  Kellogg,  based  on  the  practices  of  the  railroads  at  that  time, 
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that  the  lowest  rate  that  was  authorized,  from  Chicago  to  East'St. 
Louis,  would  be  properly  applied  from  Whiting,  under  that  tariff 
that  I  had  here  a  minute  ago. 

Q.  That  is  certainly  a  rate  authorized  on  its  face  from  Whiting 
to  East  St.  Louis,  isn't  it,  of  10  cents  a  hundred,  a  commodity  rate?— 
A.  It  names  a  rate  from  Belt  Junction.    I  don't  know  just  what  Belt 
Junction  is.    What  is  Belt  Junction? 

10450  Mr.  Rosenthal.  Do  you  contend,  Mr.  Kellogg,  that  that 
made  a  valid  rate,  10-cent  rate,  between  Whiting  and  East 

St.  Louis  ? 

Mr.  Kellogg.  I  am  asking  this  witness. 

Mr.  Rosenthal.  Does  the  Government  make  that  contention  in 
this  case  ?     The  Government  is  contending 

Mr.  Kellogg.  You  address  your  questions  to  the  witness. 

Mr.  EosENTHAL.  No ;  I  am  asking  Government  counsel.  Does 
Government  counsel  decline  to  answer  as  to  what  his  contention  in 
that  respect  is  ? 

Mr.  Kellogg.  I  decline  to  be  interrupted  when  I  am  cross-exam- 
ining this  witness. 

Mr.  Rosenthal.  He  evidently  declines  to  answer.  Well,  then, 
counsel  for  the  defense  states  (and  this  is  for  the  benefit  of  the  wit- 
ness) that  Government  counsel  has  heretofore  contended  that  the 
IG-cent  rate  or  alleged  10-cent  rate  which  he  has  just  been  showing 
you  does  not  make  a  rate  from  Whiting  to  East  St.  Louis  that  was 
a  lawful  rate. 

Mr.  Kellogg.  I  decline  to  allow  you  to  state  my  positions.  I  will 
state  them  myself  when  I  get  ready. 

Mr.  Rosenthal.  I  just  asked  you  to  state  it,  and  you  declined  to 
state  it,  and  I  was  compelled  to  state  it  for  you.  You  should  not 
try  to  get  the  witness  to  state  something  different  from  what  you 
yourself  are  contending  for. 

Witness.  In  connection  with  that  tariff  which  we  just  had,  mak- 
ing a  10-cent  rate,  it  refers  to  Belt  Line  Junction.  I  don't  know 
what  station  that  is,  so  I  can't  answer  that  properly. 

10451  Q.  Now,  I  show  you  the  application  sheet  of  the  C,  B.  &  Q. 
road,  effective  December  28,  1903,  that  you  testified  to,  and 

the  supplement.  Amendment  3^  to  the  same  tariff.  The  supplement 
was  filed  with  the  Commission  April  4,  1904.  What  is  the  supple- 
ment ? — A.  It  seems  to  be  a  list  of  tariffs.  "  Rates  authorized  in 
tariff  hereby  amended  will  apply  in  connection  with  the  following 
numbered  tariffs  or  subsequent  issues." 

Q.  That  is  a  supplement  to  the  application  sheet  that  you  testified 
to,  isn't  it? — A.  Yes;  Amendment  3^  to  4721. 

Q.  Does  that  contain  a  list  of  tariffs  that  will  be  made  applicable 
to  Whiting  ? — A.  Yes,  sir ;  it  does. 

Q.  Yes ;  that  supplement.  Does  it  ? — A.  Yes,  sir ;  a  list  of  tariffs 
not  only  from  WTiiting,  but  from  the  various  points  covered  by  the 
C,  B.  &  Q.  application  sheet. 
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Q.  But  that  is  a  list  of  tariffs  applicable  from  "Whiting,  isn't  it, 
too? — A.  Yes;  under  the  application  sheet  it  would  make  the  rates 
named  in  these  tariffs  also  apply  from  Whiting. 

Q.  Now,  is  Tariff  No.  24,  about  which  you  testified,  making  an 
18-cent  rate  from  Chicago  to  East  St.  Louis  on  oil,  named  in  that 
supplement? — A.  Yes;  there  it  is.  Chicago  &  St.  Louis  Traffic  As- 
sociation, I.  C.  C.  3,  that  is  it. 

10452  Q.  Now,  having  those  three  documents  before  you  and  the 
Illinois  Classification  and  no  other  documents,  what  would 

you  say  was  the  rate  on  oil  from  Whiting  to  East  St.  Louis? 

Mr.  Rosenthal.  From  those  three  documents  ? 

Q.  Yes. — A.  From  those  three  documents  alone,  just  as  I  have 
them  here,  I  would  judge  it  would  be  the  5th  class  rate. 

Q.  18  cents?— A.  18  cents. 

Q.  It  would  name  an  18-cent  rate,  wouldn't  it  ? — A.  Yes ;  5th  class, 
18  cents. 

Q.  Now,  if  those  were  the  only  documents  filed  with  the  Interstate 
Commerce  Commission  naming  a  rate  from  Whiting  on  oil  over  the 
C,  B.  &  Q.  road,  one  inquiring  at  the  Interstate  Commerce  Commis- 
sion for  the  tariffs  on  oil  would  get  an  18-cent  rate,  wouldn't  he? — 
A.  Well,  there  you  are  up  to  that  old  question.  I  don't  know  what 
the  Interstate  Commerce  Commission  would  quote. 

Q.  Could  they  quote  anything  else? 

Mr.  Rosenthal.  They  might  refer  him  back  to  the  railway  com- 
pany. 

Witness.  I  don't  know.  It  is  possible  to  make  mistakes  and  quote 
all  sorts  of  things,  I  suppose.  This  is  a  great  big  tariff,  but  I  can't 
answer  for  the  Interstate  Commerce  Commission,  as  to  what  they 
would  quote. 

10453  Mr.  Kellogg.  I  offer  in  evidence  the  correspondence  be- 
tween W.  B.  Hamblin,  the  traffic  manager  of  the  C,  B.  &  Q. 

road,  and  the  auditor  of  the  Interstate  Commerce  Commission  in  rela- 
tion to  filing  that  statement. 

Mr.  Rosenthal.  You  mean  you  offer  it  as  your  exhibit? 

Mr.  Kellogg.  Yes ;  as  part  of  the  cross-examination. 

Mr.  Rosenthal.  Well,  I  can  not  do  any  more,  of  course,  than 
object  to  your  offering  an  exhibit  at  this  time.  I  do  no  think  you  have 
any  right  to  offer  an  exhibit  while  we  are  on  our  defense. 

Mr.  Kellogg.  You  do  not  raise  the  question  that  the  copy  of  the 
letter  from  the  auditor  to  Hamblin  is  a  copy  instead  of  the  original 
document?     If  you  do,  I  will  go  to  the  C,  B.  &  Q.  office  and  get  the 

originals. 

Mr.  Rosenthal.  I  do  not  think  so,  but  we  will  take  occasion  to  look 
them  over. 

Mr.  I^LLOGG.  All  right. 

Mr.  Rosenthal.  As  I  say,  we  wanted  to  examine  this  correspond- 
ence.    I  do  not  make  that  point  now. 

The  letters  were  marked  petitioner's  Exhibits  930A  to  930H,  in- 
clusive. 

Mr.  Rosenthal.  I  object  to  it  further,  upon  the  ground  that  it  is 
incompetent  and  immaterial. 
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Q.  Now,  do  you  understand  this  petitioner's  Exhibit  571  to  be  a 
partial  list  of  tariffs  or  a  complete  list  ? 

Mr.  Maettn.  What  tariffs? 

Mr.  Kellogg.  The  tariffs  made  applicable  to  "Whiting. 

A.  It  does  not  say.  There  is  no  way  of  knowing. 
10454  Q.  It  purports  to  be  a  complete  list,  doesn't  it  ? — A.  It  does 
not  say.  It  just  provides  that  "rates  authorized  in  tariff 
hereby  amended  will  apply  in  connection  with  following  numbered 
tariffs  or  subsequent  issues."  It  does  not  say  whether  those  are  the 
only  rates  or  not. 

Q.  Well,  what  do  you  understand  from  it? — A.  I  don't  under- 
stand. 

Q.  I  show  you  a  letter  from  the  auditor  to  Mr.  Thomas  Miller, 
Chicago,  Burlington  &  Quincy  Eailroad,  of  December  30,  1903,  in 

which  the  auditor  says :  "  Dear  Sir :  G.  F.  0. 14726, 1.  C.  C.  4721." 

A.  That  is  it. 

Q.  "  Should  be  reissued  or  amended  to  make  projjer  reference  to 
schedules  on  file  with  the  Commission  showing  rates  from  Chicago  to 
points  named  therein.  Yours,  truly.  *  *  *  auditor."  Now, 
after  that,  that  supplement  was  filed.  What  would  you  say  it  in- 
tended to  cover? — A.  I  do  not  know.  I  would  say  that  it  was  in- 
tended to  satisfy  the  auditor's  suggestion  there,  but  did  not  necessa- 
rily do  so.  That  is,  I  do  not  know  as  it  would  necessarily  cover  all 
the  tariffs. 

Q.  No,  but  it  purports  to  cover  everything,  doesn't? 

Mr.  Rosenthal.  No. 

A.  Well,  I  wouldn't  know  anything  about  that  letter.  I  am  simply 
interiDreting  this  [pointing  on  document  in  front  of  witness].  I  say 
that  the  tariff  on  its  face  does  not  say  whether  it  is  a  complete  list  of 
the  tariffs  or  not. 

Q.  If  it  was  not  a  complete  list  it  would  not  comply  with  that  let- 
ter, would  it? — A.  Let  me  read  that  again. 

Q.  Yes,  sir,  read  it. 

Mr.  Rosenthal.  That  letter  does  not  call  for  all  tariffs. 
10456        Mr.  Kellogg.  We  will  see  whether  it  does  or  not. 

Witness.  It  says :  "  I.  C.  C.  4721  should  be  reissued  or 
amended  to  make  proper  reference  to  schedules  on  file  with  the  Com- 
mission showing  rates  from  Chicago  to  points  therein  named."  It 
indicates  to  Mr.  Thomas  Miller  that  the  tariff  should  be  reissued  in 
that  way.  As  to  whether  Mr.  Thomas  Miller  did  so  I  have  no  way  of 
knowing. 

Q.  I  did  not  ask  you  that.  To  comply  with  that  letter  they  should 
file  a  complete  list  of  tariffs  applicable,  shouldn't  they  ? — A.  I  think 
that  was  the  purpose  of  the  auditor  of  the  Commission  in  making 
the  request. 

Q.  That  is  it,  exactly. — A.  But  I  know  nothing  about  that,  in  in- 
terpreting this  tariff  itself. 

Mr.  Kellogg.  Now,  I  offer  in  evidence  a  letter  from  the  auditor  to 
Mr.  Fred  A.  Wann,  of  August  15,  1901,  Mr.  Wann's  reply  thereto, 
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and  the  auditor's  reply  to  Mr.  Wann  on  the  subject  of  reissuing  the 
application  sheet  of  the  Chicago  &  Alton  to  show  the  list  of  tariffs. 

The  letters  were  marked  petitioner's  Exhibit  931A,  931B,  and  931C, 
respectively. 

Mr.  Rosenthal.  Same  objection  as  to  the  C,  B.  &  Q.  correspond- 
ence. 

Mr.  Kellogg.  The  objection  does  not  include  the  point  that  the 
letter  from  the  auditor  is  a  copy,  does  it? 

Mr.  Rosenthal.  Not  if  you  say  those  are  from  the  files. 

Mr.  Kellogg.  Mr.  Smith  says  they  are  from  his  files  and  are  his 
manifold  copies. 

Mr.  Rosenthal.  All  right. 

10456  Q.  Now,  I  show  you  again  the  application  sheet  of  the 
Chicago  &  Alton,  about  which  you  were  testifying,  which 

you  said  contained  a  partial  list,  in  your  opinion,  of  the  tariffs  appli- 
cable to  Whiting,  and  I  show  you  the  previous  one,  I.  C.  C.  No.  981, 
containing  no  list  of  tariffs,  the  I.  C.  C.  No.  981  being  effective  August 
13,  1901,  and  read  you  this  letter  from  the  auditor  to  Mr.  Fred  A. 
Wann,  general  freight  agent,  Chicago  &  Alton  Railway,  Chicago, 
Illinois,  date  August  15,  1901 — two  days  later.  "  Dear  Sir :  Your 
I.  C.  C.  No.  981,  taking  effect  August  13,  1901,  does  not  plainly  show 
the  rates  to  be  charged  as  the  law  requires.  I  have  to  request,  there- 
fore, that  the  schedule  be  reissued  as  a  supplement  to  the  tariffs 
showing  the  rates,  or  that  reference  be  at  least  made  to  the  I.  C.  C. 
numbers  of  such  tariffs,  so  that  the  Commission  may  have  ready  access 
to  same.  Respectfully,  yours,  *  *  *  ^  auditor."  Wlien  the  tariff 
or  application  sheet  was  reissued  it  did  contain  a  list  of  tariffs.  Now, 
in  the  light  of  that  do  you  believe  it  was  intended  to  cover  a  partial 
list? 

Mr.  Maetyn.  Two  years  later? 

Mr.  EIellogg.  Yes ;  nearly  two  years  before  he  complied  with  it. 

A.  Is  there  anything  to  show  that  he  was  complying,  with  that  at 
all;  is  there?  There  is  no  connection  between  this  letter  and  him, 
is  there  ? 

Q.  Yes;  this  is  a  reissue  of  this  previous  tariff. — A.  But  you  do 
not  believe  he  issued  this  tariff  in  1903  complying  with  a  letter  from 
the  auditor  dated  August  15,  1901,  do  you  ? 

10457  Q.  See  if  the  numbers  do  not  so  provide. — A.  Why,  they 
criticise  and  question  this  tariff,  and  when  this  criticism  was 

received  they,  apparently,  took  no  action. 

Q.  Oh,  yes,  they  did.— A.  What  did  they  do? 

Q.  They  wrote  back  protesting  against  it,  and  there  is  another 
letter  there  written  from  the  department  to  Mr.  Wann,  dated  Sep- 
tember 4,  1901,  in  which  it  is  stated :  "  Your  letter  of  August  20th  in 
reply  to  mine  of  the  15th,  relative  to  your  I.  C.  C.  981 :  The  schedule 
in  question  (which  you  term  an  application  sheet)  is  in  fact  an 
amendment  to  all  tariffs  affected,  in  that  it  increases  the  number  of 
points  between  which  the  rates  in  said  tariffs  will  apply.  Copy 
thereof  should,  therefore,  be  attached  to  each  of  such  tariffs,  or,  in 
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lieu  of  that,  I.  C.  C.  No.  961  should  give  specific  reference  to  the  I.  C. 
C.  numbers  of  the  tariffs  affected  thereby.  As  requested,  I  send  you 
under  separate  cover  copies  of  various  documents  governing  the 
issuing  and  filing  of  rate  schedules.  Yours,  truly,  *  *  *  ^  ^^^^_ 
tor."— A.  What  date  is  that? 

Q.  The  fall  of  1901.  Now,  when  it  was  reissued,  June,  1903— a 
year  and  three  months  later — it  did  contain  the  list  of  tariffs.— A. 
Did  they  drop  it  after  writing  this  letter  ? 

Q.  I  don't  know.  The  letter  called  it  to  his  attention. — A.  There 
evidently  was  no  compliance  with  that  letter  because  the 

Q.  If  the  next  one  issued  did  contain  a  list,  it  was  a  compliance, 
wasn't  it,  at  that  time? — A.  It  does  not  seem  to  me  it  was  a  com- 
pliance with  the  letter  because  it  was  written  so  long  in  ad- 

10458  vance.     Of  course  I  have  no  way  of  knowing  anything  about 
that,  except  there  is  absolutely  no  connection  between  the 

tariff  for  Chicago  rates  and  the  list  of  tariffs;  and  in  my  judgment, 
knowing  what  tariffs  are  likely  to  be  in  effect  from  Chicago,  this  list 
is  not  complete.     That  is  all  I  can  tell  you. 

Q.  Why  is  the  list  of  tariffs  attached  ? — A.  There  is  not  anything 
to  show  why  it  is  attached.  I  say  that  I  think  it  is  a  partial  list,  pos- 
sibly to  cover  the  point  made  by  the  auditor ;  but  it  seems  strange,  if 
it  is,  they  would  have  waited  for  almost  two  years  before  doing  it. 
But  all  I  am  interpreting  is  the  tariff  as  it  reads,  and  to  a  tariff  man, 
a  rate  man,  or  the  public  that  tariff  (as  I  see  it)  authorized  Chicago 
rates  from  Whiting. 

Q.  Why  was  the  list  put  on  there? — A.  I  do  not  know,  but  there 
is  absolutely  no  connection  or  nothing  to  describe  what  it  is. 

Q.  What  did  you  put  them  on  the  St.  Paul's  tariffs  for — their  list 
of  tariffs? — A.  The  list  of  tariffs  that  we  published,  I  think,  were 
complete  in  this  way:  My  recollection  of  our  issue  is  that  it  was— 
I  can't  give  you  the  wording,  but  we  said  that  all  tariffs  naming  rates 
from  Chicago  would  apply,  including  the  following.  Some  such 
reference  as  that. 

Q.  Have  you  got  your  tariff  sheet? — A.  No. 

Q.  Your  application  sheet? — A.  ^^Tiat,  with  me?  No;  I  haven't 
got  it. 

Q.  Will  you  bring  it,  together  with  that  correspondence  I  called 
your  attention  to? — A.  I  to:d  you  that  I  would  look  up  that  corre- 
spondence ;   but  in   that  it   does  not  seem  to  me  that  the 

10459  C.  &  A.  undertook  to  comply  with  that  letter,  because  they  ap- 
parently paid  no  attention  to  it. 

Q.  They  didn't  undertake  to  comply  with  it  immediately? — A. 
They  must  have  lost  it. 

Q.  But  they  did  comply  with  it  a  year  and  a  half  later,  didn't 
they?— A.  Well,  I  doubt  it. 

Q.  You  doubt  it? — A.  I  don't  think  so.  I  don't  think  there  was 
any  connection  here. 

Q.  You  don't?  Well,  tell  me  the  connection  between  I.  C.  C.  No. 
981   and A.  It  might  have   been   reissued,   and   it   undoubtedly 
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would  be  reissued  bjr  all  lines  at  various  times.  It  was  reissued  after 
two  years'  time,  almost.  But  that  is  just  guessing  at  what  moved  the 
C.  &  A.     I  have  no  way  of  knowing. 

Q.  I.  C.  C.  No.  1203  is  a  reissue  of  I.  C.  C.  No.  981,  isn't  it?— A. 
Yes. 

Q.  It  is,  isn't  it  ? — A.  It  undoubtedly  would  have  been  reissued  re- 
gardless of  anything  that  came  up. 

Q.  I  ask  you  if  it  was  a  reissue,  Mr.  Pierpont  ? — A.  It  says  so. 

Q.  Now,  then,  between  the  issue  of  981  and  1203  the  Interstate 
Commerce  Commission  told  them  that  981  did  not  comply  with  the 
law,  and  that  they  must  show  a  list  of  tariffs,  and  1203,  when  it  was 
reissued,  did  show  a  list  of  tariffs,  and  yet  you  say  there  is  no  con- 
nection, do  you? — A.  Why,  I  say  that  the  request  from  the  Inter- 
state Commerce  Commission  on  August  15th,  1901,  apparently  was 
not  what  led  to  the  reissue  of  the  tariff  in  June,  1903. 

Q.  How  do  you  know  ? — A.  Because  of  the  dates. 

Q.  Simply  because  they  waited?  Do  you  always  immediately 
comply  with  the  Commission's  requests? — A.  Well,  not  al- 
ways. 

10460  Q.  No. — A.  There  are  some  cases  where  there  is  no  com- 
pliance at  all,  possibly,  after  an  argument  or  the  question  is 

disputed.  But  I  do  not  know  of  any  case  where  the  Commission 
have  required  our  company  or  any  other  railroad  company  to  take 
action  that  we  postponed  that  action  for  two  years.  Therefore,  I 
can  not  make  any  connection  between  the  letter  from  the  Commission 
and  the  reissue  of  the  application  sheet. 

Q.  Now,  will  you  produce  your  application  sheet  and  the  supple- 
ment and  the  correspondence? — A.  I  explained  to  you  that  I  would 
look  it  up  and  see  what  I  could  find  of  it. 

Q.  I  show  you  I.  C.  C.  No.  459,  which  was  the  Pennsylvania  Rail- 
road Company's  tariff  from  Olean  to  Norwood,  New  York,  filed  with 
the  Interstate  Commerce  Commission.  What  rate  does  that  tariff 
name,  standing  by  itself,  from  Olean  to  Norwood,  New  York? — A. 
26J  cents. 

Q.  On  oil?— A.  On  oil. 

Q.  Now,  is  it  customary  to  file  percentage  sheets  with  the  Inter- 
state Commerce  Commission? — A.  With  the  Interstate  Commerce 
Commission  ? 

Q.  Yes,  sir. — A.  I  don't  think  so. 

Q.  Percentage  sheets  and  division  sheets  are  for  the  private  use  of 
the  railroad  companies,  aren't  they?— A.  No;  not  necessarily.  It 
depends  on  what  they  provide.  Take  this  tariff,  for  example;  it 
refers  to  the  route 

Q.  Now  wait.  Just  answer  my  questions.  You  will  have  abun- 
dant opportunity  to  make  your  explanations.  You  say  it  is  not  cus- 
tomary to  file  percentage  sheets  with  the  Interstate  Commerce  Com- 
mission.— A.  I  don't  think  so. 

10461  Q.  Why?— A.  I    explained    this    morning    we    call    them 
division  sheets  in  the  West. 
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Q.  Well,  division  sheets,  then. — A.  We  do  not  file  them. 

Q.  Why? — A.  Because  as  a  rule  the  Interstate  Commerce  Com- 
mission are  not  interested  as  to  the  divisions  between  carriers. 

Q.  Why  are  not  the  Interstate  Commerce  Commission  interested 
in  the  divisions  between  carriers? — A.  Because  I  do  not  think  they 
have  ever  indicated  any  special  interest  in  it.  They  have  control— I 
don't  mean  by  that  to  deny  any  control 

Q.  I  understand  that  perfectly.  Why  are  they  not  interested  in 
the  divisions  between  railroads? — A.  Why  haven't  they  required  the 
filing,  you  mean? 

Q.  Yes. — A.  I  do  not  know. 

Q.  You  say  because  they  are  not  interested  in  it? — A.  They  have 
not  taken  an  interest  in  it.  I  don't  know.  I  understood  they  did 
have  a  right  to  make  divisions  where  carriers  failed  to  do  so  between 
themselves. 

Q.  But  the  custom  and  the  practice  has  been  not  to  file  division 
sheets  and  percentage  sheets  with  the  Interstate  Commerce  Commis- 
sion; isn't  that  true? — A.  That  is  true  as  far  as  I  know.  It  has  not 
been  the  practice. 

Q.  Isn't  it  because  the  Commission,  and  therefore  the  public,  is  not 
interested  in  the  division  of  the  rates  between  two  railroads?  It  is 
the  total  rate  they  are  interested  in? — A.  That  is  generally  the  case. 

Q.  And  that  is  the  reason  they  are  not  required  to  be  filed? — A.  I 
don't  know  as  to  that. 
10462        Q.  Well,  that  is  generally  the  case,  isn't  it? — A.  Generally 
speaking,  the  shipper  is  not  interested  in  the  division. 

Q.  Yes ;  that  is  it.  The  division  sheet,  therefore,  is  a  matter  usually 
that  interests  the  two  railroad  companies  carrying  the  stuff,  or  three, 
or  whatever  the  number  is  ? — A.  Yes ;  that  is  of  deep  interest  to  them. 

Q.  Now.  isn't  it  generally  true  also  of  the  routing  of  the  freight 
that  the  shipper  is  not  particularly  interested  in  that  ? — A.  We  think 
it  ought  to  be  true,  but  it  is  not.  Shippers  very  often  select  their 
own  route. 

Q.  Yes;  and  you  send  it  that  way  if  you  want  to,  and  if  you 
don't  you  don't. — A.  If  we  don't  we  get  into  trouble  as  a  rule. 

Q.  Hasn't  the  court  held  that  you  don't  get  into  trouble  by  doing 
that? — A.  No;  they  have  not.  It  is  my  understanding  that  unless 
our  tariffs  specifically  provide  on  their  face  that  the  initial  line  re- 
serves the  right  to  route  through  to  destination,  that  we  have  got  to 
respect  the  route  of  the  shipper.  I  think  that  is  the  last  order  of  the 
Interstate  Commerce  Commission.     That  is  my  recollection  of  it. 

Mr.  Rosenthal.  You  are  quite  right  about  that. 

Q.  Now,  on  the  face  of  this  tariff  it  named  a  26-J-cent  rate,  and 
that  tariff  was  filed  with  the  Interstate  Commerce  Commission,  the 
rate  being  from  Olean  to  Norwood,  wasn't  it? — A.  Yes.  That  is 
what  I  stated.  My  understanding  would  be  that  if  a  shipment  was 
delivered  at  Olean  without  any  further  instructions  than  to  deliver  it 
at  Norwood,  it  would  have  been  the  duty  of  the  carrier  to  have  taken 
it  through  at  26^  cents,  so  far  as  that  tariff  is  concerned. 


PIERPONT.  2027 

10463  Q.  Now,  if  the  shipper  had  no  division  sheet  in  his  hands 
and  did  not  know  anything  about  the  division  sheet,  and  took 

a  shipment  of  freight  there,  and  the  railroad  took  it  and  shipped  it 
from  Olean  to  Norwood  tlirough  Rocliester,  what  rate  would  he 
pay? — A.  Under 

Q.  No,  I  am  saying  if  he  did  not  know  anything  about  the  division 
sheet  at  all,  never  saw  it. 

Mr.  Rosenthal.  If  who  didn't? 

Mr.  Kellogg.  The  shipper. 

A.  And  the  shipper  directed  the  movement  through  Rochester? 

Q.  No;  the  shipper  made  no  direction,  and  the  railroad  company 
took  it  through  Rochester  to  Norwood,  what  would  the  rate  be? 

Mr.  Rosenthal.  If  there  was  any  rate  at  all. 

Mr.  Kellogg.  Now  let  the  witness  answer.  I  don't  want  you  to 
answer. 

Mr.  Rosenthal.  I  know,  but  your  question  assumes  there  neces- 
sarily was  a  rate.     I  add  to  that  if  there  was  any  rate. 

Mr.  Kellogg.  I  object  to  your  answering  the  question. 

Mr.  Rosenthal.  I  object  to  the  question  because 

Mr.  Kellogg.  I  object  to  your  telling  this  witness  what  to  answer, 
that  is  what  I  object  to. 

Mr.  Rosenthal.  Now,  you  have  got  your  objection. 

Mr.  Kellogg.  I  ask  the  examiner  to  permit  me  to  examine  this 
witness  without  Mr.  Rosenthal  telling  the  witness  what  to  answer. 

The  Examinee.  If  Mr.  Rosenthal  wants  to  enter  an  objection  to 
the  question  he  has  that  privilege. 

10464  Mr.  Ivellogg.  He  isn't  entering  an  objection,  that  is  not 
what  he  wants ;  he  is  simply  trying  to  tell  the  witness  what  to 

answer.     I  want  an  answer  to  my  question. 

Mr.  Rosenthal.  Now,  are  you  through?  Read  the  question, 
please. 

(The  last  questions  asked  by  Mr.  Kellogg  were  read  by  the  re- 
porter.) 

Mr.  Rosenthal.  I  object  to  the  question  upon  the  ground  that  it 
assumes  there  would  necessarily  be  a  rate.  There  might  not  be  any 
rate  at  all. 

Q.  What  is  your  answer? — A.  My  understanding  from  a  traffic 
man's  standpoint  would  be  that  there  would  be  no  rate,  there  would 
be  no  way  of  dividing  it.  There  would  be  no  arrangement  on 
account  of  the  provision  here  with  reference  to  the  routing. 

Q.  ^Vhat  is  there  in  that  tariif  that  tells  the  shipper,  who  simply 
has  the  tariff,  that  there  is  no  rate  from  Olean  to  Norwood  ? 

Mr.  Rosenthal.  I  object  to  that  upon  the  ground  that  that  is  not 
any  test  of  anything,  whether  there  is  anything  in  the  tariff  or  not. 

Q.  Answer  the  question.— A.  There  is  a  rate  from  Olean  to  Nor- 
wood, but 

Q.  By  way  of  Rochester.— A.  No ;  it  says  here  "  route  in  accord- 
ance with  agreed  percentages." 
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Q.  Well,  agreed  by  whom— by  the  shipper?     Has  he  agreed  to 
any  percentages  ? — A.  The  shipper  is  shown  to  be  interested  because 
the  notation  is  made  in  the  document  that  is  given  to  the  shipper  from 
which  he  gets  his  rate. 

10465  Q.  That  is  simply  a  question  of  routing,  isn't  it?— A.  It 
is  not  usual  to  do  that. 

Q.  That  is  simply  a  question  of  routing,  isn't  it? — A.  It  says 
"  route  in  accordance  with  agreed  percentages." 

Q.  Supposing  the  shipper  did  not  care  which  way  it  was  routed, 
why  would  he  look  at  that  ? — A.  But  if  there  were  not  any  divisions 
or  arrangements  for  a  through  rate  via  Rochester,  then  this  rate 
could  not  apply  that  way. 

Q.  Tell  me  how  the  shipper  is  to  know  that  there  isn't  any  route 
through  Eochester — where  is  he  to  find  it? — A.  Simply  that.  That 
indicates  there.  It  provides  that  he  must  ascertain  the  routing  from 
some  other  publication. 

Q.  Does  that  say  so  ? — A.  It  says  so.  It  says  "  route  in  accordance 
with  the  percentage  sheet." 

Q.  Isn't  that  a  direction  to  the  railroad  agent  to  route? — A.  Not 
necessarily;  no. 

Q.  Is  there  any  statement  there  that  the  shipper  must  route  the 
stuff  himself? — A.  Oh,  no,  no;  there  is  nothing  there  that  says  the 
shipper  must  route  it. 

Q.  It  doesn't  say  anything  about  the  shipper. — A.  But  there  is 
something  there  on  the  face  of  the  tariff.  It  says  if  a  shipment  has 
to  move  by  a  route  not  provided  for  in  the  percentage  sheet  referred 
to  here,  that  this  rate  would  not  apply. 

Q.  AVhere  does  it  say  that? 

Mr.  Rosenthal.  That  is  it. 

Q.  Tell  me  where  it  says  that. — A.  That  is  my  interpreta- 

10466  tion  of  what  is  said  here. 

Q.  Isn't  that  simply  a  direction  to  the  railroad  agent? — A. 
It  means  a  great  deal  to  the  shipper  as  well,  for  the  reason  that  if  a 
shipment  moves  via  a  junction  point  on  a  railroad  where  there  are  no 
through  rates  and  divisions,  overcharges  would  result,  of  course. 

Q.  Tell  me  how  the  shipper  is  to  know  anything  about  the  division 
sheet,  will  you?  They  are  not  filed  with  the  Commission. — A.  The 
shipper  wovild  not  know,  except  this  would  probably  lead  him  to  in- 
quire how  this  shipment  was  routed. 

Q.  And  then  he  would  find  a  sheet  that  is  marked  "  Not  to  be 
posted?"— A.  Yes. 

Q.  What  does  that  mean,  "  Not  to  be  posted?" — A.  Not  to  be  put 
out  in  a  pviblic  file,  I  presume;  that  is  my  understanding. 

Q.  To  be  kept  private? — A.  Not  necessarily  to  be  kept  private, 
but  not  to  be  put  out  in  the 

Q.  The  public  file  ? — A.  No ;  the  file  out  in  the  waiting  room,  of  the 
station.     Just  a  division  sheet. 

Q.  Then  it  is  your  understanding,  is  it,  Mr.  Pierpont,  that  the 
shipper  is  bound  to  know  and  find  out  the  contents  of  a  document 
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which  on  its  face  is  marked  "  Not  to  be  posted  "  and  is  not  filed  with 
the  Commission?  That  is  your  understanding,  is  it? — A.  My  un- 
derstanding is  that  there  would  be  no  through  rate  between  Olean 
and  Norwood  if  a  shipment  moved  via  a  junction  provided  specific- 
ally against. 

Q.  Do  you  give  that  as  an  opinion  of  law  or  of  fact? — ^A. 

10467  I  give  that  as  an  interpretation  of  that  tariff.     I  know  nothing 
about  law. 

Mr.  EosBNTHAL.  Well,  you  are  fortified  in  that  by  the  expert  of 
the  Interstate  Commerce  Commission  presented  by  the  Government 
in  this  case.     He  testified  likewise. 

Mr.  Kellogg.  He  did  not  testify  to  anything  of  the  kind. 

Mr.  EosENTHAL.  Well,  he  did.     The  record  will  so  show. 

Q.  When  did  you  first  see  this  tariff?— A.  What  tariff? 

Q.  The  one  you  have  been  testifying  about. 

Mr.  EosENTHAL.  Which  one? 

A.  The  C.  &  A.  tariff? 

Q.  No;  I  am  talking  about  the  Pennsylvania  tariff. — A.  I  didn't 
really  see  the  tariff  to  examine  it  until  to-day,  this  morning,  when  I 
was  looking  at  it. 

Q.  Well,  did  you  see  a  copy  of  it? — A.  I  don't  know.  I  just 
glanced  at  a  tariff  of  the  kind. 

Q.  Who  gave  it  to  you? — A.  I  don't  know. 

Q.  Who  talked  with  you  about  it?— A.  Why,  I  was  asked  how  I 
would  interpret  a  tariff  of  that  kind. 

Q.  Who  asked  you  ? — A.  Mr.  Martyn,  I  think  it  was. 

Q.  How  long  ago  ? — A.  Oh,  I  don't  know  just  when  it  was.  Two 
or  three  weeks  ago.     No ;  a  day  or  two  ago,  I  guess  it  was. 

Q.  Did  he  tell  you  how  they  interpreted  it?— A.  No ;  he  didn't  have 
to  tell  me  how  they  interpreted  it. 

Q.  He  didn't  tell  you  anything  about  it?— A.  I  am  perfectly  able 
to  interpret  tariffs  on  my  own  account,  Mr.  Kellogg. 

Q.  Oh,  are  you  ? — A.  I  had  no  knowledge  of  the  situation  there,  so 
that  I  could  only  interpret  it  from  the  face  of  the  tariff. 

Q.  Please  return  to-morrow  and  bring  that  correspondence 

10468  that  I  asked  you  about. 

Mr.  EosENTHAL.   Mr.  Pierpont  has  to  go  before  the  Inter- 
state Commerce  Commission  and  will  have  to  come  back  Monday 

morning.  •.     .i, 

Mr.  Kellogg.  Well,  come  back  Monday  mormng  with  it,  then. 
Before  we  adjourn  here  I  want  to  have  that  correspondence. 

Mr.  EosENTHAL.  Which  correspondence? 

Witness.  I  told  you  I  would  look  it  up  and  look  into  it. 

Mr  EosENTHAL.  You  mean  the  Interstate  Commerce  Commission 
correspondence?  You  can  get  that  from  the  Interstate  Commerce 
Commission  by  Monday  morning.  _ 

Mr.  Kellogg.  I  want  to  examine  Mr.  Pierpont  on  it  when  1  get  it. 

The  witness  was  excused  until  next  Monday  morning. 
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10469  W.  D.  HuELBUT,  called  as  a  witness  on  behalf  of  the  defend- 
ants, being  duly  sworn,  testified  as  follows : 

Direct-examination  by  Mr.  Eosenthal  : 

Q.  State  your  full  name,  please.— A.  William  D.  Hurlbut. 

Q.  Where  do  you  live  ? — A.  Chicago. 

Q.  What  is  your  occupation  ?— A.  I  am  the  traffic  manager  for  the 
Wisconsin  Pulp  and  Paper  Manufacturers. 

Q.  And  have  been  for  how  long?— A.  I  have  been  since  March  1, 
1907. 

Q.  And  before  that  what  was  your  occupation? — A.  Immediately 
prior  to  that  for  a  period,  however,  of  only  about  four  months,  I  was 
general  freight  agent  for  the  Missouri  Pacific  and  the  Iron  Mountain 
railroads,  with  headquarters  in  St.  Louis. 

Q.  And  before  that? — A.  Before  that  I  was  connected  as  traffic 
manager  with  the  same  Wisconsin  pulp  and  paper  mills  that  I  am 
connected  with  now.  in  the  same  capacity. 

Q.  For  how  long  ? — A.  That  was  for  about  six  months.  Prior  to 
that  time  I  was  traffic  manager  for  the  General  Paper  Company. 

Q.  And  then  what  before  that? — A.  Back  of  that  I  was  traffic 
manager  for  the  National  Hardwood  Lumber  Association  for  two 
years. 

Q.  Wlrat  has  been  your  railroad  service? — A.  Sir? 

Q.  How  long  were  you  in  the  railroad  service? — A.  I  was  in  the 
railroad  service  from  1875  until  1902. 

Q.  Until  you  entered  these  other  positions  which  you  have  indi- 
cated?— A.  Yes;  those  other  commercial  positions. 

10470  Q.  Can  you  tell  us  what  your  railroad  experience  was,  gen- 
erally speaking? — ^A.  My  railroad  experience  was  entirely  in 

the  general  freight  deijartment,  and  almost  exclusively  with  the  Illi- 
nois Central  and  the  Yazoo  &  Mississippi  Valley  railroads,  the  latter 
being,  I  might  say,  a  jjart  of  the  Illinois  Central  system.  I  was  office 
boy,  clerk,  stenographer,  tariff  clerk,  chief  clerk,  assistant  general 
freight  agent,  general  freight  agent,  and  general  coal  agent,  at  dif- 
ferent times,  of  those  two  companies. 

Q.  Were  you  ever  located  here  in  Chicago  while  engaged  in  the 
service  of  those  railroad  companies? — A.  From  1875  until  1892.  In 
the  latter  year  I  went  to  Memphis  and  was  located  there  for  four 
years;  subsequent  to  that  I  was  three  years  in  Louisville,  and  about 
the  1st  of  January,  1900,  returned  to  Chicago  as  general  coal  agent  of 
the  Illinois  Central  system. 

Q.  Were  you  ever  connected  with  the  Illinois  Central  southern 
lines,  with  headquarters  at  Louisville  ? — A.  Yes,  I  was  general  freight 
agent  for  the  Illinois  Central  southern  lines,  likewise  for  the  Yazoo 
&  Mississippi  Valley  Railroad  for  three  years. 

Q.  During  what  years,  do  you  remember  ? — A.  I  went  to  Louisville 
the  1st  of  August,  1896,  and  returned  to  Chicago  about  the  1st  of 
January,  1900.  Prior  to  1896  I  was  assistant  general  freight  agent 
of  the  Illinois  Central  and  the  Yazoo  &  Mississippi  Valley  in  charge 
of  their  southern  lines,  located  at  Memphis. 


HUBLBUT.  2031 

Q.  Where  did  that  division  of  the  Illinois  Central  run  ? — A.  That 
division  of  the  Illinois  Central  ? 

Q.  Yes,  sir. — A.  The  southern  lines  of  the  Illinois  Central 

10471  include  the  line  running  from  Cairo  to  New  Orleans,  with 
several  branches;  likewise  from  Louisville,  Kentucky,  down 

to  Memphis,  with  a  number  of  branches;  the  Yazoo  &  Mississippi 
Valley  road  runs  from  Memphis  to  New  Orleans,  with  several 
branches. 

Q.  Was  there  a  branch  running  from  Evansville,  Indiana,  to  Grand 
Junction,  Tennessee  ? — A.  There  was  a  branch  line  that  was  originally 
known  as  the  Ohio  Valley  road  from  Evansville,  crossing  the  main 
line  at  Princeton,  running  on  to  Elizabethtown,  or  Hopkinsville,  I 
should  say,  was  the  southern  terminus;  then  the  main  line,  which 
this  branch  crossed  at  Princeton,  runs  southwest  to  Fulton,  and  then 
strikes  the  north  and  south  main  line  of  the  Illinois  Central  and  runs 
south  from  Fulton  to  Grand  Junction. 

Q.  Do  you  remember  about  when  that  C.  &  O.  and  S.  W.,  running 
from  Princeton,  Kentucky,  to  Fulton,  Kentucky,  was  acquired  by  the 
Illinois  Central? — A.  The  Illinois  Central  took  possession  of  it  the 
1st  of  August,  1896,  or  about  that  time.  That  was  the  time  that  I 
went  to  Louisville  as  general  freight  agent  of  a  part  of  the  road  and 
some  of  the  other  branches. 

Q.  And  when  was  the  Ohio  Valley  road  acquired  by  the  Illinois 
Central? — A.  That  was  acquired  about  a  year  later,  I  think  exactly 
a  year  later,  August  1,  1897. 

Q.  So  that  by  August,  1897,  the  Illinois  Central  had  its  own  direct 
connection  between  Evansville  and  Grand  Junction? — A.  Yes;  I 
might  say  that  prior  to  the  time  that  the  Illinois  Central  took  pos- 
session of  the  Ohio  Valley  road  from  Evansville  south  that  it 

10472  was  in  the  hands  of  a  receiver,  and  I  was  general  freight 
agent  for  the  receiver  for  some  time  prior  to  the  date  that 

the  Illinois  Central  took  it. 

Q.  Now,  what  was  the  principal  competitor  of  the  Illinois  Central, 
that  branch  of  the  Illinois  Central,  on  traffic  going  south  from  the 
Ohio  River? — A.  The  Louisville  &  Nashville  Railroad. 

Q.  And  to  what  points  did  that  road  go  in  the  South?— A.  The 
main  line  runs  from  Cincinnati  down  through  Louisville  and  on  to 
New  Orleans,  or  from  Mobile  and  on  to  New  Orleans,  a  lot  of  branch 
lines.  They  also  have  a  line  running  from  East  St.  Louis  west  to 
Evansville,  and  then  south  through  Nashville,  connecting  up  with 
their  main  line.     These  are  the  two  principal  parts  of  the  road. 

Q.  So  that  the  principal  competitor  of  the  Illinois  Central  in  that 
region  on  traffic  going  south  from  the  Ohio  River  was  the  Louisville  & 
Nashville? — A.  From  Evansville? 

Q.  Yes,  sir.— A.  Yes,  sir;  decidedly  so. 

Q.  And  the  Illinois  Central  did  not  enter  into  competition  with 
the  Southern  Railway  until  you  got  down  to  the  Grand  Junction 
territory,  did  it?— A.  That  is  true. 
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Q.  Did  the  Illinois  Central  then  have  any  line  extending  into  the 
southeast,  Georgia,  and  that  territory,  at  that  time  ? — A.  No. 

Q.  So  that  the  principal  traffic  handled  by  the  Illinois  Central 

during  these  years  was  the  Mississippi  Eiver  traffic — traffic  in  the 

neighborhood  of  the  Mississippi  River  points  ? — A.  Yes ;  the  Illinois 

Central  was  always  known  as  a  Mississippi  "Valley  line;  in 

10473  fact  the  trade-mark  of  the  road  states  that.     The  trade-mark 
is  the  Central  Mississippi  Valley  route. 

Q.  Did  the  Louisville  &  Nashville  extend  into  the  southeast  in  com- 
petition with  the  Southern  Eailway? — A.  Yes,  sir;  the  L.  &  N.  and 
the  Southern  were  very  active  competitors  in  the  southeast.  The 
Louisville  &  Nashville  road  is  the  owner  of  the  Nashville,  Chatta- 
nooga &  St.  Louis  Railroad,  which  runs  down  into  the  southeast — that 
is,  into  Atlanta,  and  there  connects  with  all  of  the  other  roads  diver- 
ging toward  the  farther  southeast. 

Q.  On  shipments  originating  at  Wliiting,  Indiana,  and  going  south 
by  way  of  the  Evansville  gateway,  what  roads  were  available  for 
freight  that  was  going  to  northern  Georgia  and  that  general  territory 
via  Evansville? — A.  The  Illinois  Central  and  the  Louisville  &  Nash- 
ville. 

Q.  That  is  to  say,  the  Louisville  &  Nashville  straight  through  from 
Evansville  to  the  Georgia  territory  and  the  Illinois  Central  to  Grand 
Junction,  and  there  connecting  with  the  Southern? — A.  Yes. 

Q.  In  connection  with  your  competition  with  the  Louisville  &  Nash- 
ville on  traffic  going  south  from  Evansville,  what  disadvantages,  if 
any,  was  there  to  the  Illinois  Central,  or  would  there  have  been,  in  its 
freight  rates  being  known  to  the  Louisville  &  Nashville,  its  principal 
competitor,  in  connection  with  that  traffic? — A.  At  that  time  the 
railroads  were  not  as  strict  as  I  know  they  are  now,  nor  were  the 
Commission's  rules  as  strict  with  respect  to  filing  and  posting  and 
making  public  the  tariffs  which  they  were  using;  and  as  the 

10474  two  roads  were  very  strong  competitors,  it  was  very  desirable 
that  the  rates  charged  by  one  road  be  kept  from  the  other 

road — that  is,  its  competitor. 

Q.  Would  there  be  any  object,  therefore,  in  the  Illinois  Central, 
in  connection  with  freight  which  it  was  handling  in  competition  with 
the  Louisville  &  Nashville,  from  Evansville  to  points  south,  so  billing 
or  waybilling  its  freight  that  the  rate  might  not  be  disclosed  to  its 
competitor,  the  Louisville  &  Nashville  ? — A.  Yes ;  that  would  be  a  big 
advantage  to  the  Illinois  Central. 

Q.  If  that  were  done,  what  kind  of  billing  would  that  be  called  ?— 
A.  Why,  there  were  several  terms — overhead  billing,  midnight  bill- 
ing. 

Mr.  Kellogg.  Blind  billing. 

Witness.  Blind  billing,  yes.    Thank  you,  sir. 

Mr.  Kellogg.  I  don't  want  you  to  omit  that. 

Mr.  Rosenthal.  He  has  given  you  two  new  ones — overhead  billing 
and  midnight  billing. 
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Q.  Well,  were  there  any  other  designations  that  come  to  your  mind 
as  an  old  and  experienced  freight  man? — A.  I  do  not  recall  any  just 
now.  It  has  been  so  long  since  we  practiced  those  things  we  have  kind 
of  got  out  of  the  habit. 

Q.  In  those  early  days,  blind  billing  was  quite  a  common  practice, 

wasn't  it,  where  competitive  conditions  existed  such  as  existed  there 

between  the  Illinois  Central  and  the  Louisville  &  Nashville? — A. 

No;  I  can  not  say  that  it  was  a  very  common  practice,  but  it  was 

by  no  means  an  exceptional  practice.     The  idea  I  mean  to 

10475  convey  by  that  is  this,  that  while  the  bulk  of  the  freight  that 
was  handled  would  be  handled  on  regular  billing,  a  part  of 

the  remainder  might  be  on  blind  billing  at  one  time  and  a  greater 
proportion  of  it  at  another  time. 

Q.  Well,  you  have  seen  and  read  the  letter  that  has  been  offered  in 
evidence  in  this  case,  written  by  you.  What  was  your  purpose  in 
writing  that  letter  ? — A.  May  I  see  that  letter,  Mr.  Rosenthal  ? 

(A  letter  was  handed  to  the  witness.) 

Witness.  It  has  been  quite  a  while  since  I  have  seen  it  (after  read- 
ing the  letter).  It  is  evident  to  me  now  that  the  purpose  was  to 
keep  other  railroads  from  knowing  what  rate  we  were  charging  on 
that  business. 

Q.  Was  that  your  then  purpose  ? — A.  I  should  say  that  it  was.  I 
do  not  know  of  any  other  purpose.  I  say  that  because,  according  to 
the  letter  itself,  the  traffic  was  covered  by  a  tariff.  I  see  reference 
to  a  tariff  number  there. 

Q.  Was  this  letter  written  by  you  to  William  Campbell,  the  gen- 
eral freight  agent  at  Chicago,  Illinois,  unsolicited  by  anyone — was  it 
your  own  suggestion? — A.  You  mean  unsolicited  so  far  as  any 
.shipper  is  concerned? 

Q.  Yes,  sir. — A.  Yes;  so  far  as  I  know  that  was  simply  a  matter 
not  at  the  suggestion  of  any  shipper,  but  simply  to  keep  the  Louis- 
ville &  Nashville,  our  competitor,  from  knowing  what  we  were  doing. 
I  may  add  right  there  that  we  at  that  time  (meaning  the  Illinois  Cen- 
tral) never  did  know  just  what  the  Louisville  &  Nashville's  rates 
were  on  oil  into  the  southeast.  It  is  my  recollection  that  the  agree- 
ment of  the  Railroad  Association  then  in  existence  did  not 

10476  include  oil,  likewise  coal  and  coke.     There  were  several  com- 
modities that  we  excluded  from  the  agreement,  the  Southeast 

Mississippi  Valley  Association  agreement.  Consequently  the  rates 
on  oil  that  were  charged  by  the  Louisville  &  Nashville,  or  the  rates 
they  used,  were  not  filed  through  the  association,  nor  were  they  issued 
by  the  association.  Consequently  we  had  no  knowledge  of  them. 
It  was  impossible  for  us,  the  Illinois  Central,  to  obtain  a  copy  of  their 
oil  tariff. 

Q.  Did  the  Standard  Oil  Company,  or  anyone  connected  therewith, 
request  you  to  write  this  letter  or  take  such  action?— A.  No,  sir;  no, 
sir. 
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Q.  Had  you  had  any  prior  experience  with  the  Louisville  &  Nash- 
ville, or  any  knowledge  of  their  practices,  that  induced  you  to  write 
this  letter  and  adopt  this  practice  in  blind  billing  ? — A.  Yes ;  we  had 
had  several  experiences  with  the  Louisville  &  Nashville  people,  who 
were  well  known  to  bob  up  at  inconvenient  times  with  information 
and  original  documents  that  belonged  to  somebody  else.  I  believe 
almost  any  freight  traffic  man  in  the  South  will  be  able  to  make  the 
same  statement  through  different  experiences. 

Q.  Some  of  their  employees  must  have  graduated  into  the  Govern- 
ment service. — A.  Or  vice  versa. 

Mr.  Kelix)gg.  I  suppose  you  think  that  is  a  very  nice  remark, 
Mr.  Eos3nthal. 

Q.  Go  ahead. — A.  I  can  recall  two  of  such  instances  where  files 
not  belonging  to  them 

Mr.  Kellogg.  Not  belonging  to  whom  ? 

Witness.  Not  belonging  to  the  Louisville  &  Nashville  were 

10477  exhibited  by  them  as  proof  that  their  competitors  were  not 
maintaining  freight  rates ;  and  when  we  undertook  to  handle 

any  business  in  very  strong  competition  with  the  Louisville  &  Nash- 
ville we  were  naturally  more  than  ordinarily  particular  about  not 
letting  them  know  what  we  were  doing. 

Mr.  Kellogg.  Is  it  your  intention  to  prove  that  the  Louisville  & 
Nashville  road  was  cutting  rates  for  the  Standard  Oil  Company  on 
oil,  Mr.  Eosenthal? 

Mr.  Rosenthal.  Well,  following  the  delicious  precedent  established 
within  the  last  30  minutes  by  learned  counsel  for  the  Government,  I 
must  decline  to  be  interrogated  across  the  table,  particularly  con- 
cerning a  subject-matter  that  I  know  very  little  about,  never  having 
been  general  counsel  for  a  railroad  company. 

Q.  It  appears,  Mr.  Hurlbut,  that  the  Illinois  Central  southern 
lines  and  the  Southern  Railway  had  a  joint  tariff  making  rates  on 
petroleum  from  Evansville  via  Grand  Junction  into  certain  portions 
of  the  South;  that  is,  into  Georgia  and  that  general  territor5^  It 
also  appears  that  there  was  an  agreed  percentage  for  the  division  of 
this  through  rate  established  between  the  Illinois  Central  and  the 
Southern  Railway.  I  will  illustrate  that  by  giving  you  several  points 
of  shipments  and  the  rates  in  connection  therewith;  for  example, 
from  Evansville  to  Atlanta  the  rate  was  30  cents,  of  which  the  South- 
ern Railway's  share  from  Grand  Junction  to  Atlanta  under  the 
division  sheet  would  be  about  20  cents,  leaving  about  13  cents  for  the 
Illinois  Central's  share  of  the  haul  from  Evansville  to  Grand  Junc- 
tion.    Now,   looking   at  those   from   the  point  of  view  of 

10478  an  experienced  freight  traffic  man,  if  the  Illinois  Central  saw 
fit  to  make  and  publish  a  tariff  in  conjunction  with  roads 

north  of  the  Ohio  River,  making  a  13-cent  rate  from  Whiting  to 
Grand  Junction,  what  is  your  judgment  as  to  whether  that  would 
tend  to  insure  the  movement  of  freight  via  the  Grand  Junction  gate- 
way into  the  South,  and  thus  give  the  Southern  Railway,  by  moving 
the  freight  along  that  route,  its  percentage  share  of  the  traiific  ? 
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Mr.  Kellogg.  Objected  to  as  immaterial. 

A.  I  don't  Imow  that  I  exactly  caught  the  drift  of  the  question. 
An  adjournment  was  here  taken  until  the  morning  of  Friday 
October  16,  1908,  at  10.30  o'clock. 

104:79  EooM  677,  Federal  Building,  Chicago,  III., 

Friday,  October  16, 1908, 10.30  a.  m. 

The  hearing  was  resumed  before  the  special  examiner,  Hon.  Frank- 
lin Ferris,  at  the  above  time  and  place. 

Present  on  behalf  of  the  petitioner,  Mr.  Frank  B.  Kellogg,  Mr. 
Charles  B.  Morrison.  On  behalf  of  the  defendants,  Mr.  Moritz 
Rosenthal,  Mr.  John  S.  Miller,  Mr.  Chauncey  W.  Martyn. 

W.  D.  HuRLBUT,  recalled,  and  his  direct  examination  resumed,  as 
follows : 

By  Mr.  Rosenthal  : 

Q.  I  show  you  Illinois  Central  I.  C.  C.  No.  A1321,  being  a  rate 
made  by  the  Illinois  Central  on  petroleum  from  Whiting  to  Grand 
Junction.  Is  there  anything  on  the  face  of  that  tariff  under  the 
head  "  waybilling  instructions "  that  enables  you  to  determine 
whether  the  freight  that  moved  under  that  tariff  was  blind  billed  or 
openly  billed  ? 

Mr.  Kellogg.  That  is  objected  to.     The  tariff  shows  for  itself. 

Q.  That  tariff  is  also  G.  F.  D.  4800D.— A.  The  notation  on  the 
tariff  covering  waybilling  instructions  is  quite  positive  as  meaning 
that  there  is  no  blind  billing,  but  that  the  freight  should  be  way- 
billed  in  the  regular  manner;  that  is,  showing  charges  on  the  way- 
bill. 

Q.  I  call  your  attention  to  your  letter  of  February  24,  1898,  to 
Mr.  William  Campbell,  and  direct  your  attention  particu- 
10480  larly  to  the  second  sentence  in  that  letter,  to  wit :  "  In  view 
of  the  circumstances  which  surround  the  making  and  applica- 
tion of  the  tariff',  and  with  which  you  are  of  course  entirely  familiar, 
we  believe,"  etc.  Will  you  please  tell  us  just  what  you  meant  by 
that? — A.  By  that  was  meant  that  the  rate  as  shown  by  the  tariff 
mentioned  in  that  letter  was  one  that  from  the  standpoint  of  the 
Illinois  Central,  likewise  of  the  C.  &  E.  I.,  road,  it  was  desirable 
should  be  concealed  from  the  competitors  of  those  roads. 

Q.  Now,  what  do  you  mean  by  the  circumstances  under  which  they 
rate  was  made  ? — A.  The  circumstances  meant  that  the  rate  was  made 
as  between  the  C.  &  E.  I.  road  and  the  Illinois  Central  road  without 
those  roads  having  conferred  with  their  competitors,  as  was  usually 
the  case. 

Q.  Was  it  customary  during  those  earlier  years,  Mr.  Hurlbut,  for 
a  railway  company  to  take  its  proportional  share  of  a  rate  from  a 
junction  point  beyond  without  respect  to  what  rate  had  been  paid  to 
the  connecting  road  prior  to  the  time  that  the  freight  reached  the 
road  taking  the  proportional  share  of  the  tariff  ? 

Mr.  Kellogg.  That  is  objected  to  as  incompetent  and  immaterial. 
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A.  Yes;  it  was  a  frequent  custom  for  one  road  to  accept  its  divi- 
sion of  a  through  rate  irrespective  of  what  had  been  charged  by  its 
connecting  road. 

Q.  And  as  a  freight  proposition,  considered  from  the  point  of  view 

of  the  revenue  of  the  road  so  taking  its  proportional  share  of  the 

tariff,  it  would  be  wholly  immaterial,  would  it  not,  what 

10481  the  other  road  might  have  charged  or  collected  ? 

Mr.  Kellogg.  That  is  objected  to  as  incompetent  and  im- 
material. 

A.  Yes ;  the  road  you  first  allude  to  ordinarily  felt  that  it  had  no 
interest  in  what  its  connecting  road  charged. 

Q.  During  the  many  years  that  you  have  been  connected  with 
freight-tariff  matters  what  has  been  the  custom  of  the  railway  com- 
panies with  respect  to  issuing  commodity  tariffs  making  a  commodity 
rate  on  some  particular  line  of  traffic  less  than  the  class  rate? — A. 
That  was  the  very  u.niversal  practice. 

Q.  And  was  it  not  so  universal  that,  as  a  matter  of  fact,  the  com- 
modity tariffs  outnumbered  the  class  tariffs? — A.  Yes,  by  far.  That 
has  always  been  the  case. 

Q.  So  that  the  great  volume  of  the  traffic  of  the  country,  as  a  mat- 
ter of  fact,  is  always  moved  under  commodity  tariffs  rather  than  un- 
der class  tariffs? — A.  Yes,  that  is  very  true. 

Q.  And  that  being  true,  I  suppose,  Mr.  Hurlbut,  throughout  all 
these  years  it  has  been  a  usual  and  customary  thing  to  find  a  com- 
modity tariff  between  the  same  two  points  making  a  lower  rate  than 
the  class  tariff  between  those  same  two  points? — A.  Yes.  I  might 
say  that  almost  invariably  commodity  rates  are  lower  than  class 
rates. 

Q.  How  are  commodity  and  how  have  commodity  tariffs  ordinarily 

been  issued  throughout  all  these  years?     I  mean,  what  is  the  method 

by  which  a  shipper  gets  a  commodity  tariff  or  a  railroad  company 

issues  it? — A.  A  shipper  would  approach  a  railroad  and  explain 

what  the  volume  of  the  business  was  to  be,  and  Avould  also 

10482  point  out  to  the  railroad  the  competition  that  the  shipper  was 
obliged  to  meet  in  order  to  place  his  goods  at  different  mar- 
kets. The  railroads  would  then  ascertain  what  rates  were  being 
made  by  other  roads  from  the  same  or  other  shipping  points  into  the 
same  markets,  those  rates  being  applicable  on  the  same  line  of  traffic, 
and  the  railroad  would  then  seek  to  adjust  its  rates  on  a  basis  that 
would  enable  the  shipper  to  place  his  goods  delivered  in  the  market 
on  equal  terms  with  that  shipper's  competitors.  After  that  had 
been  ascertained,  as  to  what  the  proper  rate  or  rates  were,  a  tariff 
was  issued,  either  as  an  amendment  to  an  existing  tariff  or  as  an  en- 
tirely new  tariff,  irrespective  of  other  tariffs  then  in  effect. 

Q.  The  tariff  being  issued  under  such  circumstances,  to  whom 
would  it  be  sent  by  the  railway  company? — A.  The  raih'oads  were 
always  desirous  of  keeping  their  competitors  from  learning  what 
their  rates  were,  and  in  cases  where  commodity  tariffs  were  issued 
very  frequently  the  tariff  would  be  sent  to  the  Interstate  Commerce 
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Commission,  to  the  agents  directly  interested,  and  to  the  accounting 
department;  and  in  some  cases  the  shipper  would  be  furnished 
with  a  copy  of  it;  but  if  the  railroad  considered  that  there  was 
more  than  usual  necessity  for  keeping  the  rate  quiet  the  tariff  was 
not  even  sent  to  the  shipper,  as  it  was  considered  by  the  railroad  that 
the  information,  if  held  entirely  in  their  own  possession,  was  safer 
than  to  have  it  distributed  outside  of  its  own  offices  and  employees. 

Q.  You  mean  safer  in  so  far  as  the  competitive  railroads  being 
advised  of  the  rate  was  concerned  ? — A.   That  is  so.    That  is  what  I 
mean. 

10483  Q.  So  that  it  might  frequently  happen  that  a  commodity 
tariff  would  be  issued,  and  the  particular  shipper  who  brought 

about  its  issue  and  for  whose  benefit  primarily  the  tariff  was  issued, 
would  not  even  get  a  copy  of  that  commodity  tariff? — ^A.  Yes;  that 
was  very  frequently  the  case. 

Q.  With  respect  to  commodity  tariffs  covering  intrastate  points, 
what  was  your  practice — what  was  the  general  railroad  practice 
throughout  those  years  as  to  the  filing  of  those  tariffs  with  the 
Interstate  Commerce  Commission  ? — A.  Up  to  the  time  that  the  Com- 
mission issued  its  orders  in  1906,  subsequent  to  the  passage  of  the 
Hepburn  bill,  the  State  tariffs  were  not  sent  to  the  Interstate  Com- 
merce Commission. 

Mr.  Kellogg.  That  is  objected  to  on  the  same  ground — that  it  is 
incompetent  and  immaterial. 

Witness.  It  might  be  that  a  tariff  would  contain  rates  applying 
not  only  on  State  traffic,  but  likewise  on  interstate  traffic.  Of  course 
in  that  event  that  tariff  would  be  filed  with  the  Commission;  but  in 
that  case  it  was  filed  only  because  of  the  tariff  containing  interstate 
rates. 

Q.  You  are  entirely  familiar,  are  you  not,  with  regard  to  the  cus- 
tom of  applying  Chicago  rates  to  points  within  the  Chicago  switch- 
ing district? — A.  Yes;  I  am  more  or  less  familiar  with  that. 

Q.  What  was  the  practice  for  many  years  prior  to  1906  in  so  far  as 
applying  Illinois  rates  that  were  not  filed  with  the  Interstate  Com- 
merce Commission  to  all  points  in  the  Chicago  switching  district, 
whether  within  or  without  the  State  of  Illinois? 

10484  Mr.  Kellogg.  That  is  objected  to  as  incompetent  and  im- 
material. 

A.  It  was  the  practice  to  apply  the  Illinois  rates,  that  is,  the  rates 
in  effect,  for  example,  between  Chicago  and  points  in  Illinois,  between 
those  same  Illinois  points  and  all  points  in  the  so-called  Chicago 
switching  district,  subject  however  to  certain  minimum  rates.  That 
is  to  say,  in  some  cases  a  rate  in  effect  between  Chicago  and  an  Illinois 
point  would  be  so  low  that  the  railroad  felt  that  it  could  not  afford  to 
apply  that  rate  from  some  industry  in  the  switching  limits  and  pay 
some  other  railroad  switching  charges  or  other  charges  out  of  the 
low  rate. 

Q.  So  that  in  connection  with  that  application  of  Chicago  rates 
to  those  switching  points,  with  the  exception  of  such  extremely  low 
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rates  as  you  have  just  stated,  it  was  the  general  practice,  as  I  under- 
stand you,  prior  to  1906,  to  apply  Chicago  rates  to  all  of  these 
Chicago  switching  points? — A.  Yes. 

Q.  Was  that  application  of  Chicago  rates  to  these  switching  points 
a  general  practice,  even  prior  to  the  time  when  application  sheets 
were  issued  by  the  railway  companies  and  filed  with  the  Interstate 
Commerce  Commission? 

Mr.  Kellogg.  Same  objection. 

A.  Yes;  that  had  been  the  practice,  beginning  with  the  time  that 
these  industries  were  located  outside  of  Chicago. 

Q.  That  is  to  say,  that  was  the  way  in  which  these  little  industrial 

towns  around  Chicago  were  built  up,  was  it  not? — A.  Precisely. 

They  located  outside  of  the  city  of  Chicago,  where  they  could 

10485  obtain  plenty  of  room  and  at  reasonable  figures  for  land,  as 
compared  with  paying  higher  prices,  of  course,  for  property 

in  Chicago,  but  with  the  stipulation  that  they  would  be  given  Chicago 
rates,  and  that  was  the  universal  practice,  to  give  them  Chicago  rates. 

Q.  So  that  the  shipper  located  in  these  small  industrial  towns 
about  Chicago,  under  that  practice  of  applying  Chicago  rates  to 
those  towns,  would  primarily  be  concerned  in  knowing  and  ascertain- 
ing what  the  Chicago  rate  Avas?— A.  Yes. 

Q.  Because  knowing  that,  and  having  ascertained  that,  that  would 
give  him  the  rate  from  his  point  ? — A.  Yes,  he  was  interested  only  in 
the  Chicago  rate. 

Q.  Now,  the  roads  about  Chicago  first  began  issuing  application 
sheets  applying  Chicago  rates  to  these  points  about  when,  do  you 
remember? — A.  My  recollection  is  they  began  issuing  those  in  the 
early  part  of  the  1890's,  shortly  before  I  went  to  Memphis. 

Q.  And  at  that  time,  when  the  application  sheets  were  first  issued, 
what  was  the  practice  with  respect  to  naming  upon  such  applica- 
tion sheets  any  particular  tariffs? 

Mr.  Kellogg.  That  is  objected  to.  The  application  sheets  are  the 
best  evidence. 

A.  When  application  sheets  first  came  into  use,  of  course  they  were 
new  to  the  railroads.  They  were  in  effect  what  might  be  termed 
printed  instructions  to  agents,  embodj'ing  precisely  the  same  informa- 
tion that  previously  had  been  given  to  agents  in  the  shape  of  written 
instructions  covered  by  letters  or  possibly  so-called  billing  orders.  The 
practice  of  issuing  these  application  sheets  began  because  the 

10486  railroads  found  that  it  was  necessary  for  them  to  have  more 
complete  records  of  their  transactions  covering  rates,  both 

for  the  benefit  of  themselves,  shippers,  and  connections,  because  the 
number  of  tariffs  that  were  constantly  being  issued  was  on  the  in- 
crease, and  they  could  keep  better  track  of  an  arrangement  if  it  was 
shown  on  a  tariff,  and  that  tariff  given  a  regular  serial  number,  than 
could  be  done  otherwise.  Those  application  sheets,  when  first  issued, 
were  very  general  in  character.  They  wovdd  state,  for  example,  that 
Chicago  rates  would  apply  between  certain  specified  points  within  the 
switching  limits  and  say  all  points  in  Illinois  or  Iowa  or  south  of  the 
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Ohio  River  or  west  of  the  Missouri  River,  without,  however,  specify- 
ing any  tariffs  that  applied  locally  between  Chicago  and  those  differ- 
ent sections. 

Q.  So  one  of  the  great  purposes  served  by  the  application  sheet  was 
to  reduce  the  number  of  tariffs  which  it  was  necessary  for  a  railway 
company  to  issue.  Having  issued  a  tariff  from  Chicago,  for  example, 
instead  of  then  issuing  a  separate  tariff  for  each  qi  these  little  towns 
around  Chicago,  the  issuing  of  the  one  application  sheet  was  all  that 
was  then  necessary? — A.  Precisely.  That  application  sheet  was  in 
effect  a  supplement  to  each  of  the  large  number  of  tariffs  in  effect 
from  Chicago,  and  all  of  that  was  covered  simply  by  one  sheet  being 
issued. 

Q.  What  was  the  next  change  that  came  about  in  the  form  of 

the  application  sheet? — A.  The  next  change  was  to  tvj  and  make 

the  application  sheets  more  specific,  in  the  same  way  that  the  original 

application  sheets  were  published,  as  a  matter  of  convenience 

10487  as  compared  with  written  letters  of  instructions  in  effect 
prior  to  that  time.     It  was  found  that  by  reason  of  the  large 

number  of  tariffs  in  effect  (and  the  tariffs  were  becoming  more 
numerous  and  more  complicated  all  the  time)  it  was  found  necessary 
for  agents  to  be  given  more  specific  reference  where  they  could  find 
rates  to  and  from  Chicago  than  simply  to  say  "  Chicago  rates  will 
apply."  Consequently,  the  application  sheets  undertook  to  specify 
the  principal  tariffs  that  were  in  effect  between  Chicago  and  the  ter- 
ritories that  were  intended  to  be  covered  by  the  Chicago  rates  from 
the  outlying  switching  district.  I  might  say  that  beginning  with  the 
original  interstate  commerce  act  the  railroads  found  every  year,  from 
year  to  year,  a  greater  necessity  for  system  and  concise  information 
that  could  be  readily  located  not  only  by  themselves,  but  by  their 
agents  and  by  the  shippers,  covering  all  information  pertaining  to 
rates.  They  had  started  in  with  the  interstate-commerce  act  with 
practically  no  systems  whatever  as  regards  publishing,  filing,  and 
keeping  records  of  tariffs ;  but  from  year  to  year  they  saw  the  neces- 
sity of  adopting  newer  methods  that  would  better  cover  their  require- 
ments as  well  as  those  of  shippers.  That  has  been  extended  along 
from  year  to  year  until  at  the  present  time,  as  everyone  knows,  there 
is  a  very  elaborate  system  of  numbering  and  recording  and  filing 
tariffs. 

Q.  That  is  to  say,  the  interstate-commerce  act,  which  was  passed 

in  1887,  introduced  or  made  it  necessary  for  the  railroads  to  evolve 

an  entirely  new  system  with  respect  to  the  making  and  publication 

and  distribution,  etc.,  of  railroad  rates,  but  the  system  as  it 

10488  now  is  was  not  instantaneously  created,  but  it  has  been  a 
matter  of  evolution  throughout  these  many  years? — A.  That 

is  true. 

Q.  And  constantly  changing  from  year  to  year,  and  different 
methods  being  introduced  from  what  had  theretofore  existed? — A. 
That  is  true.  °  That  is  brought  out  very  clearly  I  think  by  the  rules 
that  the  Interstate  Commerce  Commission  has  issued  in  its  circulars. 
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For  a  great  many  years,  that  is,  beginning  with  the  original  law, 
they  seemed  to  take  very  little  interest  in  those  matters;  that  is,  I 
mean  to  the  extent  of  having  issued  any  orders  or  instructions  to  rail- 
roads ;  but  in  their  latest  circular  of  instructions  they  go  into  a  great 
many  details.  They  specify  the  size  of  the  tariffs  and  how  they 
should  be  indexed,  and  a  great  many  details,  showing  that  they 
realize  the  necessity  for  a  very  complete,  thorough  system,  that  will 
enable  tariffs  to  be  located  and  rates  ascertained  as  well. 

Q.  So  the  matter  of  making  rates  and  building  up  tariffs,  has  not 
been  throughout  these  twenty  years  by  any  manner  of  means  an 
exact  science,  has  it,  nor  is  it  yet? — A.  No;  I  think  every  railroad 
freight  traffic  man  feels  that  the  proper  method  of  issuing  tariff's  has 
not  yet  arrived,  and  that  some  day  some  one  will  come  along  and 
show  us  all  how  to  make  tariffs. 

Q.  And  throughout  this  formative  period,  this  evolutionary  period, 
it  is  true,  is  it  not,  Mr.  Hurlbut,  that  there  has  been  a  great  deal  of 
confusion  in  connection  with  these  various  subject-matters,  and  a 
great  many  differences  of  opinion  with  respect  to  them? — A.  De- 
cidedly so.     Prior  to  the  time  that  the  interstate  law  was  first 

10489  put  into  effect,  the  tariffs  on  a  great  many  roads,  including  the 
Illinois  Central  I  know,  were  not  even  numbered.    They  did 

not  bear  any  numbers  even ;  and  there  has  been  a  great  deal  of  con- 
fusion, and  differences  of  opinion  as  to  proper  methods  of  issuing  and 
filing  tariffs.  It  seems  that  every  good  tariff  man  has  his  own  ideas 
about  it,  and  it  has  been  very  difficult  to  reconcile  those  views  so  as  to 
get  around  to  a  uniform  system.  The  Interstate  Commission  realized 
that,  recognized  that,  and  that  was  one  of  the  objects  that  they  had 
in  mind  in  issuing  their  specific  rules  covering  the  issuing  of  tariffs. 

Q.  It  is  true  also,  is  it  not,  that  from  1887  until  within  the  last  few 
years,  the  Interstate  Commerce  Commission  did  not  undertake  to 
regulate  these  various  details  to  any  extent  whatever  ? — A.  Very  little 
extent.     They  did  stipulate 

Q.  and  accepted  the  various  tariffs  which  the  railway  com- 
panies of  the  country  sent  in  for  purposes  of  filing,  without  any  ques- 
tion whatever? — A.  They  raised  some  questions  at  different  times 
about  what  they  thought  were  matters  of  some  importance,  I  suppose, 
but  which  the  railroads  did  not  regard  as  being  very  important.  For 
example,  they  would  criticize  the  size  of  some  tariff,  or 

Q.  But  they  did  not  undertake  to  issue  any  general  instructions 
along  the  lines  of  their  recent  instructions  ? — A.  No ;  oh,  no. 

Q.  Have  you  any  idea,  Mr.  Hurlbut,  of  the  average  number  of 

tariffs  filed  with  the  Interstate  Commerce  Commission  annually  by 

all  of  the  railroad  companies  of  the  country  ? — A.  I  would  not 

10490  undertake  to  say  how  many  himdred  thousand  of  them  are 
filed. 

Q.  Excluding  amendments  and  supplements,  I  think  it  has  been 
stated  by  Mr.  Crossland  in  one  of  these  cases,  or  Mr.  Roberts,  that 
the  number  is  from  100,000  to  150,000  a  year  of  freight  tariffs 
alone.     Now  what  was  the  next  period  in  the  development  of  the 
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application  sheet  in  connection  with  the  application  of  Chicago  rates 
to  these  common  points?  You  have  told  us  first  that  there  was  no 
application  sheet ;  secondly,  that  there  was  then  a  blanket  application 
sheet  without  anything  more  than  general  instructions,  and,  thirdly, 
that  the  application  sheet  then  undertook  to  specify  certain  of  the 
more  important  tariffs.  What  was  the  next  development  ? — A.  I  do 
not  believe  that  any  material  development  beyond  that  has  been 
reached.  If  it  has  been,  I  have  never  seen  an  application  sheet  that 
would  indicate  it. 

Q.  What  is  the  junction  point  of  the  Illinois  Central  with  the  belt 
road  that  runs  to  Whiting? — A.  Riverdale. 

Q.  There  has  been  some  criticism  attempted  by  the  Government 
in  this  case  because  of  the  fact  that  the  C.  &  E.  I.  6J  cent  petroleum 
tariff  to  East  St.  Louis  read  from  Dolton  to  East  St.  Louis,  with  the 
statement  that  switching  charged  from  Whiting  to  Dolton  would  be 
absorbed.  What  was  the  practice  that  existed  throughout  these  years 
with  respect  to  making  of  tariffs  read  from  junctional  points  of  that 
kind? 

Mr.  Kellogg.  Now,  that  is  objected  to.  The  tariffs  are  the  best 
evidence.  Furthermore,  there  is  no  evidence  that  Mr.  Hurlbut  knows 
what  those  practices  were  without  seeing  the  tariffs,  and  the  testi- 
mony is  incompetent. 

10491  Q.  Go  ahead,  Mr.  Hurlbut. — A.  The  general  practice  in 
the  office  that  I  had  charge  of  as  the  head  of  the  tariff  depart- 
ment was  to  issue  the  instructions  in  the  shape  of  tariffs  and  send  them 
to  the  agents  interested  and  not  any  other  agents.  There  was  always 
enough  work  to  be  done  in  the  shape  of  issuing  and  distributing 
tariffs  to  parties  who  were  directly  interested,  without  going  beyond 
that  and  making  a  lot  of  unnecessary  work,  not  only  for  the  general 
office,  but  a  lot  of  unnecessary  work  for  the  agents  to  keep  track  of 
tariffs  in  which  they  were  in  no  wise  interested. 

Q.  What  do  you  mean  by  the  agents  interested  in  a  given  tariff? 
Just  illustrate  that,  will  you  please?— A.  By  agents  interested  in  the 
tariff  I  mean  both  the  agent  who  would  bill  the  traffic  from  the  point 
where  it  came  on  to  the  road  and  the  agent  at  the  point  of  destination. 

Q.  In  other  words,  it  was  the  custom  to  confine  the  issuing  of  those 
tariffs  to  the  narrowest  possible  limits,  as  I  understand  you?— A. 
Yes;  that  is  correct. 

Q.  During  many  of  the  twenty  years  that  the  interstate  commerce 
law  has  been  in  existence  have  the  railway  companies  had  large,  com- 
plete, and  efficient  rate  forces  in  their  freight-traffic  offices? 

Mr.  Kellogg.  That  is  objected  to  as  immaterial. 

A.  My  experience  has  been  that  there  was  always  trouble— there 
always  has  been  trouble  in  obtaining  the  services  of  a  sufficient  num- 
ber of  competent  tariff  men  to  handle  the  business  of  an  office 
Q.  What  has  been  your  experience  with  regard  to  the  use  of 

10492  the  sum  of  the  locals  as  opposed  to  a  through  rate,  if  there 
were  a  through  rate  that  was  higher  than  the  sum  of  the 

locals? 
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Mr.  Kellogg.  That  is  objected  to  as  incompetent  and  immaterial. 

A.  Prior  to  the  time  that  the  Hepburn  bill  took  effect,  the  general 
practice  was  to  use  sums  of  locals  whenever  lower  rates  could  be  made 
than  were  shown  in  through  tariffs. 

Q.  So  that  prior  to  that  time,  as  I  understand  you,  it  had  been  the 
general  custom  to  use  the  sums  of  the  locals  where  that  made  a  rate, 
even  though  those  local  tariffs  were  not  filed  with  the  Interstate  Com- 
merce Commission,  where  that  made  a  rate  lower  than  a  through 
published  rate  that  had  been  filed  with  the  Interstate  Commerce 
Commission  ? 

Mr.  Kellogg.  Same  objection. 

A.  Yes,  sir;  whether  or  not  tariffs  had  been  filed  with  any  Com- 
missions had  no  effect  on  using  those  local  rates  in  making  up  combi- 
nations ? 

Q.  And  it  was  customary  for  the  roads  to  do  that  with  all  shippers 
and  with  all  classes  of  freight,  was  it  not  ? — A.  Yes ;  whenever  a  com- 
bination of  local  rates  was  discovered  that  would  beat  the  through 
rate  it  was  used. 

Q.  That  is,  the  combination  was  used? — A.  Yes. 

Q.  With  respect  to  a  rate,  then,  between  two  points  in  the  same 
State,  do  I  understand  that  that  rate  was  universally  used  by  railway 
companies  within  your  practice  and  experience,  regardless  of  whether 
such  rate  had  been  filed  with  the  Interstate  Commerce  Commission; 
not  only  in  connection  with  shipments  between  those  two 
10493  points,  but  in  connection  with  shipments  emanating  in 
another  State? 

Mr.  Kellogg.  Same  objection. 

A.  Yes,  sir ;  as  a  matter  of  fact,  I  have  never  understood  that  local 
State  rates  were  required  to  be  filed  with  the  Interstate  Commerce 
Commission  until  their  rules  were  issued  shortly  after  the  Hepburn 
bill  became  effective ;  consequently,  it  was  regarded  as  no  violation  of 
any  law  or  even  of  any  rules  of  the  Commission,  to  use  a  local  State 
rate  in  the  manner  that  you  mention. 

Q.  The  rules  of  the  Commission  e^'en  now  permit  a  rate  to  be 
changed  on  but  one  day's  notice,  do  they  not,  where  the  sums  of  the 
locals  are  lower  than  the  through  rate  ? — A.  Yes,  sir. 

Q.  Via  any  route  ? — A.  Via  any  route ;  yes,  as  contrasted  with  the 
usual  requirement  of  30  days'  notice. 

Q.  Thus  indicating  that  the  Commission  itself  favors  the  practice 
of  adopting  the  rate  as  shown  by  the  sums  of  the  locals,  where  lower 
than  the  through  rate,  as  shown  by  their  announcement  of  this  rule, 
permitting  the  change  to  be  made  on  simply  one  day's  notice? 

Mr.  Kellogg.  That  is  objected  to  as  incompetent.  The  rule,  if 
there  is  any  such  rule,  is  the  best  evidence  of  what  the  intention  of 
the  Commission  is. 

Mr.  Rosenthal.  I  take  it  the  court  will  take  judicial  notice,  per- 
haps, of  the  rules  of  the  Interstate  Commerce  Commission. 

Mr.  Kellogg.  Well,  if  they  do,  then  that  judicial  notice  is  the  best 
evidence  of  what  the  rule  means. 
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10494  Q.  I  show  you  a  copy  of  Chicago  and  St.  Louis  Traffic 
Association  Tariff  No.  24,  I.  C.  C.  No.  3,  effective  May  15^ 

1899;  also  a  copy  of  Illinois  Eailway  and  Warehouse  Commission's 
Classification  of  January  1,  1900,  and  of  July  1,  1895.  I  likewise 
show  you  a  copy  of  petitioner's  Exhibit  550,  the  same  being  Chicago 
&  Alton  Eailway  Company's  Tariff  I.  C.  C.  No.  1203,  effective  June 
9,  1903,  being  what  is  commonly  known  as  an  application  sheet;  I 
also  call  your  attention  to  a  copy  of  petitioner's  Exhibit  551,  being 
Chicago  &  Alton  Company's  Tariff  C.  F.  D.  No.  10525,  effective  Au- 
gust 15,  1903,  and  I  direct  your  attention  to  the  fact  that  this  tariff 
does  not  appear  to  have  been  filed  with  the  Interstate  Commerce 
Commission  until  December  21,  1905 ;  I  also  show  you  copies  of  peti- 
tioner's Exhibits  552  and  553,  the  same  being  Chicago  &  Alton  Com- 
pany's tariffs  entitled  Special  G.  F.  D.  No.  A209  and  A447,  the 
first  being  effective  January  1,  1903,  and  the  second  January  1,  1904 ; 
also  Chicago  &  Alton  Railway  Tariff  I.  C.  C.  981  and  Chicago  & 
Alton  Tariff  I.  C.  C.  1407,  the  last  two  being  what  are  commonly 
known  as  application  sheets,  the  first  taking  effect  August  13,  1901, 
and  the  second  taking  effect  July  18,  1904.  Will  you  please  examine 
these  various  documents  and  state  whether  from  them  you  could 
have  quoted  a  lawful  rate  for  the  transportation  of  petroleum  and  its 
products  in  carload  lots,  during  the  year  1903  and  1904,  from  Wliit- 
ing,  Indiana,  over  the  Chicago  Terminal  Transfer  Railroad,  to  Chap- 
pell,  Illinois,  and  from  Chappell,  Illinois,  to  East  St.  Louis,  Illinois, 
over  the  Chicago  &  Alton  Railroad ;  and,  if  so,  what  would  you  have 
quoted  as  the  lawful  rate? 

Mr.   Kellogg.  That  is  objected  to  as  incompetent.     The 

10495  tariffs  are  the  best  evidence.     And  also  that  it  calls  for  the 
conclusion  of  the  witness. 

Q.  You  may  assume  that  the  amendments  to  Tariff  24  or  any  of 
the  other  tariffs  shown  you  do  not  affect  your  consideration  of  this 
question. — A.  That  is  what  I  was  looking  to  see.  I  would  quote  a 
rate  of  6  cents  per  hundred. 

Mr.  Kellogg.  That  is,  you  assume  that  those  6-cent  rates  were  not 
filed  with  the  Commission,  do  you? 

Witness.  Sir? 

Mr.  Kellogg.  You  assume  that  the  6-cent  rate  was  not  filed  with 
the  Commission? 

Mr.  Rosenthal.  You  may  assume,  of  course,  in  your  consideration 
of  that  question  that  the  6-cent  tariff  was  not  filed  with  the  Commis- 
sion. Whether  the  rate  was  filed  with  the  Commission  is  another 
question. 

Witness.  I  assume,  from  the  fact  that  these  two  special  G.  F.  D.  s 
do  not  bear  I.  C  C  numbers,  that  they  were  not  filed  with  the  Com- 
mission. 

Mr.  Kellogg.  That  is  all  I  want  to  understand. 

Q  I  again  call  your  attention  to  petitioner's  Exhibit  558,  bemg  the 
Chicago  and  St.  Louis  Traffic  Association  Tariff  24,  and  to  both  of 
the  Illinois  Railroad  and  Warehouse  Commission's  Classifications^ 
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that  of  1895  and  that  of  1900.  I  also  call  your  attention  to  a  copy  of 
petitioner's  Exhibit  569,  the  same  being  C.  B.  &  Q.  Railroad  Com- 
pany's Tariff  I.  C.  C.  2966,  effective  May  24,  1901,  being  what  is 
commonly  known  as  an  application  sheet.  I  also  call  your  attentioij 
to  a  copy  of  petitioner's  Exhibit  570,  the  same  being  C.  B.  &  Q. 
I.  C.  C.  4721,  canceling  I.  C.  C.  No.  2965,  effective  December 

10496  28,  1903,  that  also  being  what  is  known  as  an  appHcation 
sheet.     I  call  your  attention  also  to  a  copy  of  petitioner's 

Exhibit  571,  that  being  Amendment  3^  to  C.  B.  &  Q.  Tariff  I.  C.  C. 
4721,  effective  May  1,  1904,  and  I  direct  your  attention  to  the  fact 
that  this  Amendment  3^  purports  to  give  a  list  of  various  tariffs,  in- 
cluding Chicago  and  St.  Louis  Traffic  Association  I.  C.  C.  No.  3.  I 
likewise  call  your  attention  to  a  copy  of  C.  B.  &  Q.  Tariff  bearing 
I.  C.  C.  No.  4234,  and  to  Supplement  2  of  the  same  tariff,  the  supple- 
ment being  effective  by  its  terms  February  8,  1904.  And  I  call  your 
attention  to  the  fact  that  this  tariff,  C.  B.  &  Q.  I.  C.  C.  No.  4234,  is 
likewise  noted  on  Amendment  ^  of  C.  B.  &  Q.  I.  C.  C.  4721.  I  also 
call  your  attention  to  a  copy  of  petitioner's  Exhibit  572,  the  same 
being  C.  B.  &  Q.  G.  F.  O.  No.  33,  effective  by  its  terms  January  1, 
1900,  this  document  appearing  not  to  have  been  filed  with  the  Inter- 
state Commerce  Commission.  In  addition  to  these  documents,  I  call 
your  attention  to  a  copy  of  C.  B.  &  Q.  G.  F.  O.  No.  1059,  effective  by 
its  terms  January  1,  1904,  and  I  direct  your  attention  to  the  fact  tha,t 
this  G.  F.  O.  No.  1059  is  listed  with  other  tariffs  upon  Supplement 
No.  2  to  C.  B.  &  Q.  I.  C.  C.  4234,  the  same  tariff  to  which  I  have  pre- 
viously called  your  attention,  also  not  filed  with  the  Interstate  Com- 
merce Commission.  I  also  call  your  attention  to  0.  B.  &  Q.  I.  C.  C. 
No.  1247,  effective  January  10,  1896,  and  I  ask  you  to  assume  in  your 
consideration  of  this  question  the  uncontradicted  fact  in  this  case 
that  this  was  filed  with  the  Interstate  Commerce  Conamission  April 
4,  1904,  and  that  upon  such  filing  it  was  given  the  number  17209, 
and  I  direct  your  attention  specifically  to  the  8th  page  of 

10497  this  tariff,  which  shows  No.  288,  and.  to  the  reference  of  that 
number,  which  refers  for  rates  from  Chicago  to  East  St. 

Louis  to  special  tariff.  And  I  also  show  you  defendants'  Exhibit 
161.  From  your  examination  and  consideration  of  all  those  docu-i 
ments  could  you  have  quoted,  and  would  you  have  quoted,  what  you 
regarded  as  a  lawful  rate  on  petroleum  oil  and  its  products  in  car- 
load lots  from  Whiting,  Indiana,  to  East  St.  Louis,  in  the  years  1900 
and  1904,  and,  if  so,  what  would  you  have  so  quoted  as  the  lawful 
rate  during  those  two  years? 

Mr.  Kellogg.  Same  objection. 

A.  Yes,  sir;  I  would  have  quoted  a  through  rate  of  6  cents  per 
hundred  in  those  two  years,  not  for  the  period  between  those  two 
years. 

Q.  The  Government  in  its  proof  seems  to  have  limited  the  consider- 
ation of  the  question  to  those  two  years,  and  we  have  accordingly 
limited  our  interrogations  to  those  two  particular  years  on  the 
C.  B.  &  Q. 
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Mr.  Kellogg.  You  assume,  of  course,  that  those  6-cent  billing 
orders  were  not  filed  with  the  Commission? 

Witness.   Yes,  sir ;  because  they  do  not  show  I.  C.  C.  numbers. 

Q.  Mr.  Kellogg  speaks  of  those  as  being  6-cent  billing  orders. 
Are  they  tariffs? — A.  They  are,  according  to  my  understanding.  I 
notice  that  they  bear  the  same  designation  as  printed  tariffs — that  is 
to  say,  they  are  termed  G.  F.  O.  numbers,  same  as  are  printed  tariffs 
which  are  filed  with  the  Commission  bearing  I.  C.  C.  numbers. 

Q.  Petitioner's  Exhibits  552  and  553,  being  what  are  known  as 
the  special  billing  orders  issued  by  the  Chicago  &  Alton,  were  those 
also  tariffs? 

10498  Mr.  Kellogg.  That  is  objected  to.     They  are  the  best  evi- 
dence of  what  they  are. 

A.  I  should  term  them  tariffs.  I  notice  they  bear  G.  F.  D.  num- 
bers, which,  as  I  understand  it,  is  the  designation  used  regularly  by 
the  Alton  road  on  all  tariffs,  including  those  printed  and  filed  with 
the  Commission. 

Q.  Well,  there  was  nothing  unusual  during  all  of  those  years  in 
a  railroad  company  issuing  a  tariff  and  entitling  it  special  billing 
order,  was  there,  or  printing  it  on  a  typewriter  instead  of  having  it 
regularly  printed? 

Mr.  Kellogg.  Same  objection. 

A.  In  my  experience  a  tariff  was  either  designated  as  one  or  the 
other,  that  is,  ordinarily ;  that  is,  by  one  or  the  other,  I  mean,  as  a 
G.  F.  D.  or  a  G.  F.  O.  on  the  one  hand,  or  a  billing  order  on  the 
other.  As  to  issuing  those  sheets  on  typewriter  instead  of  having 
them  printed,  that  was  a  very  ordinary  custom  and  still  is. 

Q.  Please  examine  tariff  of  the  Pennsylvania  Eailroad  Company, 
I.  C.  C.  No.  459,  purporting  to  make  a  rate  from  Olean,  New  York,  to 
certain  points  on  the  New  York  Central  &  Hudson  Eiver  Eailroad, 
taking  effect  April  10, 1904,  being  Government  Exhibit  619,  and  state 
whether  from  that  tariff  you  would  be  able  to  name  a  lawful  rate 
from  Olean,  New  York,  to  Norwood,  New  York,  by  way  of  Eoches- 
ter.  New  York,  on  petroleum  and  its  products,  in  carloads  and  less 
than  carloads. 

Mr.  Kellogg.  That  is  objected  to  as  incompetent.  The  tariff  is 
the  best  evidence.  The  question  also  calls  for  the  legal  construction 
of  the  tariff  by  the  witness. 

10499  Mr.  Martyn.  I  show  you  in  this  connection  the  maps  of  the 
New  York  Central  and  the  Pennsylvania  Eailroad,  as  shown 

in  Official  Eailway  Guide,  giving  the  location  of  the  railroads  in  the 
vicinty  of  Olean  and  Eochester. 

Mr.  EosENTHAL.  Let  me  add  to  that  queston :  Or  must  you,  in  ad- 
dition to  that  tariff,  have  before  you  the  percentage  sheets  indicated 
on  page  3  of  said  tariff? 

Mr.  Kellogg.  Same  objection. 

A.  The  tariff  shows  a  rate  of  26^  cents,  but  it  does  not  show  that 
that  tariff  applies  via  Eochester  or  via  any  other  junction. 
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Q.  How  would  you  determine  that  according  to  the  tariff  ?— A.  It 
would  be  necessary  for  me  to  have  the  percentage  sheet  referred  to 
in  the  tariff  which  the  tariff  mentions  specifies  the  route  via  which 
the  rate  applies. 

Q.  What  is  the  language  of  the  tariff  in  that  connection,  and  on 
what  page  of  the  tariff  is  it  found? — A.  On  the  title  page  of  the 
tariff  there  is  the  notation,  "  Eoute  in  accordance  with  agreed  per- 
centages and  as  designated  within." 

Q.  What  does  that  mean,  Mr.  Hurlbut  ? 

Mr.  Kellogg.  Same  objection  to  all  these  questions. 

A.  To  "  Eoute  in  accordance  with  agreed  percentages  "  means  that 
there  are  percentage  divisions  in  effect  from  Olean  to  the  points  of 
destination  on  the  E.  W.  &  O.  division  of  the  New  York  Central  road, 
and  that  the  sheet  showing  those  percentages  also  shows  the  route  via 
which  the  through  rate  applies,  which  rate  is  divided  according  to  the 
percentages.     The  other  part  of  the  notation  on  the  title  page 

10500  of  the  tariff',  which  states  that  shipments  shall  be  routed  as 
designated  within,  alludes,  as  I  understand  it,  to  points  that 

are  shown  in  the  tariff  other  than  those  on  the  E.  W.  &  O.  division  of 
New  York  Central,  and  West  Alban3\  Likewise,  on  the  last  page 
shown  on  jjage  3.  That  page  of  the  tariff  shows  route  via  Eochester, 
New  York  Central,  and  West  Albany.  Likewise,  on  the  last  page 
of  the  tariff,  it  shows  rates  from  Olean  to  certain  points  in  New 
York,  starting  off  with  Grimesville,  shows  route  via  Buffalo 
and  the  New  York  Central ;  but  to  points  on  the  E.  W.  &  O.  division 
of  the  New  York  Central  there  is  no  specified  route  in  the  tariff; 
hence  one  would  have  to  have  the  percentage  sheet  alluded  to  in  the 
tariff  in  order  to  find  out  what  the  route  is. 

Q.  I  show  you  in  connection  with  that  tariff  defendants'  Exhibit 
114A  and  defendants'  Exhibit  114B,  the  same  being  respectively  per- 
centage sheets  of  the  Western  New  York  &  Pennsylvania  Eailroad 
No.  221,  taking  effect  November  17,  1892,  and  of  the  Pennsylvania 
Eailroad  No.  39,  effective  August  30,  1904.  Assuming  that  the  two 
percentage  sheets  cover  the  same  branch  of  the  Pennsylvania  road, 
although  apparently  under  different  names  on  these  percentage  sheets, 
the  fact  of  their  being  the  same  not  being  controverted  in  this  case, 
can  you  now,  from  an  examination  of  that  tariff,  in  connection  with 
those  percentage  sheets,  make  a  rate  from  Olean  to  Norwood,  New 
York,  by  way  of  Eochester,  New  York? 

Mr.  Kellogg.  Same  objection. 
A.  No,  sir. 

10501  Q.  Why  not?— A.  The  tariff  states  that  the  routing  is  in  ac- 
cordance with  agreed  percentages.     One  of  the  percentage 

sheets  states  that  the  routing  is  via  Buffalo  and  Suspension  Bridge. 
The  second  one,  which  supersedes  the  one  first  mentioned,  states  that 
the  routing  is  via  East  Buffalo. 

Q.  I  notice  on  the  face  of  defendants'  Exhibit  114B,  the  same  being 
percentage  sheet  39  of  the  Pennsylvania  road,  the  phrase  "  Eoute  via 
East  Buffalo,  New  York,  or  Eochester,  New  York."    What  relation 
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has  that  to  the  matter  of  routing  so  far  as  Rochester  is  concerned,  in 
shipments  from  Olean  to  Norwood? 

Mr.  Kellogg.  Same  objection. 

A.  That  indicates  that  they  have  two  general  routes  between  Penn- 
sylvania Railroad  stations  and  R.  W.  &  O.  stations  on  the  New  York 
Central,  and  that  those  two  general  routes  that  are  specified  on  the 
title  page  of  the  tariff  are  those — either  one  or  the  other  of  them  is 
used  in  the  individual  routing  that  is  specified  on  the  other  pages  of 
the  percentage  sheet  as  between  the  specific  points. 

Q.  Then,  why  does  not  that  percentage  sheet  make  a  route  from 
Olean  to  Norwood  by  way  of  Rochester  on  petroleum  ? 

Mr.  Kellogg.  Same  objection. 

A.  Whj  does  it  not  ? 

Q.  Yes. — A.  The  percentage  sheet  No.  39 — in  fact,  both  percentage 
sheets  specifically  point  out  Olean  as  being  in  a  certain  group  as  a 
shipping  point,  and  specifically  point  out  that  Norwood  is  in  a  cer- 
tain group  of  destinations. 

Q.  Name  those  groups. — A.  In  the  case  of  percentage  sheet  No.  221, 
Olean,  the  shipping  point,  is  specified  as  being  in  group  E, 

10502  and  Norwood  as  destination  is  specified  as  being  in  group 
No.  5.     The  routing  shown  on  the  title  page  of  the  percentage 

sheet  from  stations  in  group  No.  E  to  destination  shown  in  group 
No.  5  is  via  Western  New  York  &  Pennsylvania  Railroad,  groups  via 
Buffalo  and  Charlotte.  In  the  case  of  percentage  sheet  No.  39  Olean 
is  shown  as  being  in  route  group  No.  8.  Norwood  is  shown  as  being 
in  route  group  letter  G  as  destination.  On  the  second  page  of  the  per- 
centage sheet  the  routing  from  group  8  to  group  G  is  shown  as  being 
via  East  Buffalo. 

Q.  So  that  under  neither  of  these  percentage  sheets,  taken  in  con- 
nection with  that  tariff,  could  the  routing  from  Olean  to  Norwood  be 
made  via  Rochester  ?— A.  No,  no ;  very  clearly  not. 

(A  recess  was  here  taken  until  2  o'clock  p.  m.,  at  which  time  the 
examination  of  the  witness  was  resumed  as  follows:) 

By  Mr.  Rosenthal: 
Q.  I  show  you  a  copy  of  petitioner's  Exhibit  608,  being  Pennsyl- 
vania Railroad  Company's  Tariff  G.  F.  D.  114,  the  same  being  rate 
order  S1530,  dated  October  8,  1903,  not  filed  with  the  Interstate 
Commerce  Commission.  I  also  call  your  attention  to  a  copy  of 
petitioner's  Exhibit  612,  the  same  being  New  York  Central  &  Hudson 
River  Railroad  Company's  rate  order  W.  K.  201,  not  filed  with  the 
Interstate  Commerce  Commission.  I  also  call  your  attention  to  peti- 
tioner's Exhibit  615,  being  Central  Vermont  Railway  Company's 
Tariff  ICC.  Y5,  effective  January  6,  1893,  canceled  by  Rutland 
Railroad  I  C.  C.  1436,  effective  December  6,  1905;  these  three  tariffs 
being  the  tariffs  which  name  a  9-cent  per  barrel  rate  between  Olean 
and  Rochester;  9  cents  a  hundredweight  between  Rochester 

10503  and  Norwood  and  $23  a  car  rate  between  Norwood,  New  York, 
and  Burlington,  Vermont.     I  call  your  attention  to  the  two 

percentage  sheets  that  you  had  before  you  just  before  adjournment, 
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W.  N.  Y.  &  p.  E.  R.  percentage  sheet  No.  221  and  Pennsylvania  Rail- 
road percentage  sheet  No.  39,  and  also  joint  through  tariff  on  petro- 
leum and  its  products  of  the  Pennsylvania  Railroad  Company, 
I.  C.  C.  No.  459 ;  the  local  freight  tariff  of  the  Western  New  York  & 
Pennsylvania  Railroad  Company  I.  C.  C.  No.  161 ;  the  Rutland  Rail- 
road Tariff,  I.  C.  C.  No.  421,  effective  December  10,  1900,  together 
with  two  exceptions  to  the  official  classification  of  the  Pennsylvania 
Railroad  Company,  numbered,  respectively,  I.  C.  C.  1977  and  I.  C.  G. 
2242.  Now  assuming  that  these  tariffs  or  prior  or  subsequent  issues 
of  precisely  the  same  character  as  these  tariffs  except  as  to  their 
numbers,  naming  the  same  rates  in  the  same  way,  were  in  effect  on 
May  1,  1904,  and  assuming  in  your  consideration  thereof  that  on 
that  date  the  Rutland  Railroad  Company  had  filed  with  the  Inter- 
state Commerce  Commission  exceptions  to  the  official  classification 
putting  oil  in  carloads  in  3d  class ;  could  you  at  that  time  have  quoted 
a  rate  on  a  shipment  of  petroleum  oil  in  tank  cars,  carloads,  from 
Olean  to  Burlington,  over  the  Pennsylvania  Railroad  from  Olean 
to  Rochester,  New  York,  over  the  New  York  Central  &  Hudson 
River  Railroad  from  Rochester,  New  York,  to  Norwood,  New  York, 
and  over  the  Rutland  Railroad  or  the  Central  Vermont,  'whichever 
company  was  operating  the  road  at  the  time,  from  Norwood  to  Bur- 
lington, Vermont;  and  if  so,  what  would  you  have  quoted  as  the  then 
lawful  rate? 

Mr.  Kellogg.  Same  objection. 

A.  The  question  is,  as  I  understood  it,  could  I  name  a  rate; 
10604     and  if  so,  what  rate? 

Q.  Yes. — A.  I  would  name  a  rate,  using  9  cents  per  barrel 
from  Olean  to  Rochester ;  9  cents  per  100  pounds  from  Rochester  to 
Norwood,  and  $23  per  car  from  Norwood  to  Burlington. 

Q.  I  show  you  petitioner's  Exhibit  592,  the  same  being  a  com- 
modity tariff  of  the  Missouri  Pacific  Railway  Company,  I.  C.  C.  No. 
635,  applying  on  petroleum  oil  and  its  products,  in  carloads,  from 
St.  Louis,  Missouri,  to  Alexandria,  Louisiana,  a  rate  of  25  cents  per 
100  pounds.  This  particular  tariff  became  effective  July  16,  1896. 
Assume  in  answering  this  question  that  it  continued  effective  through- 
out the  years  1903  and  1904.  I  also  show  you  tariff  of  the  Missouri 
Pacific  Railway  Company,  I.  C.  C.  No.  1744,  the  same  being  a  joint 
freight  tariff  of  the  Missouri  Pacific  and  other  roads,  naming  rates 
from  St.  Louis,  Missouri,  Kansas  City,  Missouri,  and  divers  other 
points,  to  Shreveport,  Monroe,  Alexandria,  and  Boyce,  Louisiana, 
effective  August  10,  1897,  it  being  the  tariff  marked  "Defendant's 
Exhibit  190  A."  Assume  in  your  consideration  of  this  tariff  that  it 
also  continued  effective  during  the  years  1903  and  1904.  From  a 
consideration  of  both  of  those  tariffs,  could  you  quote  a  rate  from  St. 
Louis,  Missouri,  on  petroleum  and  its  products,  in  carloads,  to  Alex- 
andria, Louisiana,  during  the  years  1903  and  1904;  and  if  so,  what 
in  your  opinion  would  the  lawful  effective  rate  have  been  ? 

Mr.  Kellogg.  Same  objection. 
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A.  These  tariffs  show  two  different  rates ;  one  of  25  cents  per  hun- 
dred and  the  other  one  of  30  cents  per  hundred.     I  should  say 

10505  that  the  rate  to  be  used  was  the  lower  one  of  the  two.     I  will 
add  that  I  notice  that  the  tariff  issued  in  1897,  while  it  states 

6n  its  face  that  it  cancels  other  tariffs,  does  not  include  in  that  note 
the  cancellation  of  the  single-sheet  tariff  which  was  issued  in  1896. 

Q.  And  which  names  the  25-cent  rate  ? — A.  And  which  names  the 
25-cent  rate. 

Q.  I  show  you  petitioner's  Exhibit  596,  the  same  being  Tariff 
I.  C.  C.  830  of  the  MissoiTri  Pacific  Railway  Company,  making  a 
rate  of  15  cents  per  100  pounds  from  St.  Louis,  Missouri,  to  Alexan- 
dria, Louisiana,  on  shipments  destined  to  points  in  Louisiana  on 
Southern  Pacific  Railway  Company,  except  certain  stations  on  joint 
track  between  Alexandria  and  Cheneyville,  on  petroleum  and  its 
products  in  tank  cars,  together  with  Government  Exhibits  597  and 
598,  the  same  being  local  State  tariffs  making  rates  from  Alexandria 
to  divers  points  on  Morgan's  Louisiana  &  Texas  Railroad  &  Steam- 
ship Company,  a  branch  of  the  Southern  Pacific,  of  varying  rates 
to  those  different  points.  Also  a  tariff  designated  as  Through 
Freight  Tariff  No.  16F,  I.  C.  C.  No.  168,  a  tariff  purporting  to  name 
through  rates  from  St.  Louis  to  the  same  points  that  are  indicated 
upon  the  two  local  State  tariffs,  Government  Exhibits  597  and  598 ; 
the  through  rates  named  in  the  Through  Freight  Tariff  No.  16F, 
I.  C.  C.  168,  being  higher  rates  than  the  combination  of  the  15-cent 
rate  and  the  rate  made  by  the  local  State  tariff.  You  may  assume 
that  the  supplements  do  not  affect  the  rates  named  in  the  through 
freight  tariff.  Please  examine  those  tariffs,  and  state  if  you  can 
what  the  rate  would  have  been  during  the  period  of  time 

10506  covered  by  the  tariffs,  between  St.  Louis,  Missouri,  and  the 
points  named  on  the  local  State  tariffs,  and  what  you  would 

have  quoted,  with  all  those  tariffs  before  you,  as  the  lawful  rate  be- 
tween those  points,  on  petroleum  and  its  products,  in  carloads. 

Mr.  Kellogg.  Same  objection. 

A.  Do  you  want  me  to  specify  the  through  rates  that  I  would  make 
to  each  point  of  destination? 

Q.  Yes ;  or  take  any  one  point  now  as  an  illustration— any  one  of 
the  points  named  on  the  local  tariffs;  any  one  of  the  points  named 
in  Louisiana  on  the  local  State  tariff.— A.  From  St.  Louis  to  Crowley, 
Louisiana,  I  would  quote  a  through  rate  of  34  cents  per  100  pounds 
in  tank  cars,  and  40  cents  per  100  pounds  in  box  cars. 

Q.  Now,  how  do  you  get  at  that?— A.  The  rate  of  34  cents  per  100 
pounds  is  on  the  basis  vof  the  proportional  rate  of  15  cents  per  100 
pounds  from  St.  Louis  to  Alexandria,  plus  the  local  State  rate  of 
19  cents  from  Alexandria  to  Crowley  on  shipments  m  tank  cars,  and 
25  cents  per  100  pounds  from  Alexandria  to  Crowley  m  box  cars. 

Q   And  in  your  consideration  of  that  question  would  it  make  any 
difference  whether  those  local  State  tariffs  had  been  filed  or  not  with 
the  Interstate  Commerce  Commission? 
3255.'>— VOL  14— OS 30 
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Mr.  Kellogg.  Same  objection. 

A.  No,  sir ;  it  would  not  affect  my  act  in  quoting  a  rate,  and  consid- 
ering that  that  rate  was  available  for  use  locally. 

Q.  Now,  you  would  quote  rates  to  all  of  the  other  points  named  on 

those  State  tariffs  in  precisely  the  same  way,  would  you?     What  I 

mean  to   say   is,  you   would   apply   the   same   principle?— 

10507  A.  Yes ;  I  would.     I  will  look  up  one  of  these,  to  see  whether 
or  not  the  same  basis  would  apply.     To  Lafayette,  Louisiana, 

I  would  quote  a  through  rate  of  33  cents  per  100  pounds. 

Q.  You  would  get  at  that  how  ? — A.  On  a  basis  of  the  proportional 
rate  of  15  cents  per  100  pounds  from  St.  Louis  to  Alexandria,  adding 
thereto  the  local  rate  of  18  cents  per  100  from  Alexandria  to  Lafay- 
ette, which  latter  rate  applies  on  shipments  either  in  tank  cars  or  in 
box  cars. 

Q.  I  show  you  petitioner's  Exhibit  669,  the  same  being  a  rate  of 
7^  cents  per  barrel  of  42  gallons  on  crude  petroleum  and  its  products 
from  Eedondo,  California,  to  Los  Angeles,  California,  issued  by  the 
general  freight  agent  of  the  Santa  Fe  road,  covering  shipments  of 
petroleum  over  that  road  between  those  two  points,  which  tariff  was 
not  filed  with  the  Interstate  Commerce  Commission;  also  a  tariff  of 
the  Santa  Fe  system,  I.  C.  C.  No.  1381,  referred  to  by  the  Government 
in  this  case,  and  direct  your  attention  particularly  to  page  9  of  said 
tariff,  the  same  purporting  to  make  a  rate  of  10  cents  per  barrel  of 
42  gallons,  on  petroleum,  from  Redondo,  California,  to  Los  Angeles; 
also  tariff  of  the  Santa  Fe  system  numbered  5821,  naming  class  rates 
between  stations  on  the  Southern  California  road,  being  a  tariff  of 
the  Santa  Fe  system,  said  last-named  tariff  not  being  filed  with  the 
Interstate  Commerce  Commission.  Assuming  that  said  last-named 
tariff  is  governed  by  the  western  classification,  and  considering  all 
three  of  these  tariffs  as  purporting  to  be  effective  at  the  same  time, 
what  would  you  have  named  as  the  lawful  rate  on  shipments  of 
petroleum  in  carload  lots  between  Eedondo  and  Los  Angeles, 

10508  said  shipments  being  destined  to  points  in  Arizona  on  the 
Southern  Pacific  Railway  ?     You  may  assume  that  under  the 

western  classification  petroleum  was  in  the  5tli  class,  in  the  absence  of 
a  special  commodity  tariff.  Assume  in  your  consideration  of  that 
question,  in  addition  to  what  I  have  stated,  that  there  was  no  pub- 
lished and  filed  through  rate  from  Redondo  to  said  points  in  Arizona. 

Mr.  Kellogg.  Same  objection. 

A.  These  tariffs  seem  to  show  four  different  rates ;  one  a  class  rate 
of  25  cents  per  100  pounds  for  a  certain  length  of  time ;  a  class  rate  of 
10  cents  per  100  pounds;  a  commodity  rate  of  10  cents  per  barrel, 
and  a  second  commodity  rate  of  7'J  cents  per  barrel.  I  would  quote 
the  lowest  rate  of  the  four. 

Q.  Assuming  that  a  shipment,  then,  had  been  made,  for  which  the 
railway  company  had  charged  the  shipper  10  cents,  while  the  7|-cent 
tariff  was  in  effect,  and  a  claim  had  been  made  by  the  shipper  against 
the  railway  company  for  overcharge,  would  you,  as  an  expert  freight 
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traffic  man,  with  that  claim  coming  up  to  you,  have  allowed  it  and 
paid  it  ? 

Mr.  Kellogg.  Same  objection. 

A.  Why,  yes;  the  authority  was  in  effect  for  the  agent  to  use  7^ 
cents  as  the  rate  from  Kedondo  to  Los  Angeles.  If  through  oversight 
or  any  other  reason  he  did  not  use  it  at  the  time  the  shipment  was 
made,  I  certainly  would  feel  authorized  to  apply  that  rate  by 
refunding  any  overcharge,  which  would  have  precisely  the  same  effect 
as  though  the  shipment  had  been  billed  originally  at  the  7  J -cent 
rate. 

10509  Q.  I  show  you  a  tariff  of  the  Grand  Trunk  Eailway  sys- 
tem, with   an   I.    C.    C.   number   A944,   naming  a   rate  on 

petroleum  products,  in  carloads,  from  Toledo,  Ohio,  to  divers  points, 
marked  "  Defendants'  Exhibit  124A"  for  identification,  effective  De- 
cember 12,  1904.  Please  examine  that  tariff  and  state  whether  or  not 
it  makes  a  rate  from  Toledo  to  Boston,  and  if  so,  how  much  the 
rate  is. 

Mr.  Kellogg.  Same  objection.  The  tariff  is  the  best  evidence  of 
the  rate. 

A.  Yes,  sir;  the  tariff  shows  a  through  rate  of  27  cents  per  100 
pounds. 

Q.  Now,  just  how  is  that  rate  shown,  Mr.  Hurlbut? — A.  The  title 
page  or  front  page  of  the  tariff  states  that  it  applies  on  petroleum 
products,  carloads,  in  wood  or  in  tanks,  from  Toledo  to  Central 
Freight  Association  territory  and  trunk-line  teritory  points.  On 
the  reverse  side  of  the  tariff,  under  the  caption  "  From  Toledo,  Ohio, 
to  trunk-line  teritory,"  there  is  shown  in  the  second  column,  among 
other  destinations,  Boston,  Massachusetts.  Immediately  opposite 
that  name  is  a  column  headed  "  Rate  in  cents  per  100  pounds,"  with 
the  figure  "  27  "  opposite  the  town  of  Boston. 

Q.  I  show  you  in  connection  with  that  tariff.  Tariff  No.  9  of  the 
National  Despatch-Great  Eastern  Line,  under  date  of  1903,  effective 
January  1,  1903.  Assuming  in  your  consideration  of  this  ques- 
tion that  this  last-named  tariff  continued  effective  during  the  period 
that  defendants'  Exhibit  124A  continued  effective,  this  last-named 
tariff,  to  wit.  National  Despatch-Great  Eastern  Line  tariff, 

10510  being  marked  "Defendants'  Exhibit  124B "  for  identifica- 
tion; and  directing  your  attention  in  your  consideration  of 

these  tariffs,  particularly  to  the  third  paragraph  on  page  numbered  1 
of  said  124B  for  identification,  I  ask  you  whether  those  two  tariffs 
taken  together  name  a  rate  on  petroleum  and  its  products  in  carloads, 
from  Toledo,  Ohio,  to  Burlington,  Vermont;  and  if  so,  what  that 
rate  is  ? 

Mr.  Kellogg.  That  is  objected  to  on  the  same  grounds. 

A.  I  should  state  that  the  same  rate  as  to  Boston,  namely  27  cents 
per  100  pounds,  was  the  proper  rate  from  Toledo  to  Burlington. 

Q.  Now,  please  tell  us  how  you  reach  that  conclusion. 

Mr.  Kjjllogg.  Same  objection. 
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A.  The  National  Despatch-Great  Eastern  Line,  that  is  the  Fast 
Freight  Line  Guide  Book  as  there  termed,  was  issued  in  1903  (that 
being  defendants'  Exhibit  124B  for  identification)  ;  and  while  that 
guide  book  states  that  the  basis  shown  in  the  tariff  does  not  apply 
on  petroleum 

Q.  Where  does  it  state  that  ? — A.  On  page  1,  the  third  paragraph. 

Q.  That  is  the  paragraph  that  I  specifically  called  your  attention 
to  on  page  numbered  1  ? — A.  Yes. 

Q.  What  is  that  paragraph? — A.  It  reads  as  follows:  "  Petroleum 
or  its  products,  whether  in  tank  cars  or  in  packages,  must  not  be 
taken  under  the  instructions  of  this  guide;  but  such  shipments  will 
be  subject  to  special  tariffs  and  local  regulations  of  railroads  inter- 
ested." Now,  while  this  Fast  Freight  Line  Guide  Book  contains 
that  stipulation,  it  also  shows  that  the  general  basis  of  rates  to 
Burlington,  Vermont,  is  the  same  as  to  Boston. 

10511  Q.  "\¥liere  does  it  show  that? — A.  On  page  26. 

Q.  Read  what  it  says  there  that  leads  you  to  that  conclu- 
sion, or  show  me  how  j'ou  reach  that  conclusion  from  your  con- 
sideration of  page  '20. — A.  From  page  21  to  page  68,  inclusive,  in 
the  guide  there  is  shown  an  alphabetical  list  of  points  of  destina- 
tion. The  list  not  only  names  the  specific  points,  but  also  names 
the  State  in  which  each  one  is  located,  likewise  the  terminal  rail- 
road ;  also  a  column  of  instructions  to  agents,  showing  the  point  to 
which  they  are  to  waybill  for  each  point  of  destination;  also  a 
column  showing  either  the  basis  of  rates  that  is  to  apply  to  each 
destination,  or  a  reference,  which  reference  elsewhere  in  the  book 
states  what  basis  of  rates  is  to  apply.  Likewise  there  is  a  column 
on  each  page  showing  the  basis  of  divisions — some  reference  to  divi- 
sions. On  page  26  Burlington  is  shown  as  follows:  Under  the  cap- 
tion of  station,  Burlington;  State,  Vermont;  railroad,  C.  V.,  mean- 
ing the  Central  Vermont  Railroad;  waybill  to  Burlington;  rates, 
Boston.  That  means  that  the  rates  to  Burlington,  Vermont,  are  the 
same  as  to  Boston.  Now,  while  this  Fast  Freight  Line  Guide  con- 
tains the  stipulation  mentioned  before  with  respect  to  petroleum,  and 
the  tariff  was  issued  in  1903,  the  later  issue  of  the  Grand  Trunk  Rail- 
way system,  effective  December  12,  1904,  makes  a  party  to  the  tariff 
the  Central  Vermont  Railway,  on  which  Burlington  is  located;  like- 
wise mentions  the  National  Despatch-Great  Eastern  Line,  which  is 
the  line  that  issued  the  guide  book,  and  it  states  specifically,  as 
already  mentioned,  that  the  rate  from  Toledo  to  Boston  is  27  cents. 

Mr.  Miller.  On  that  jjarticular  commodity. 

10512  Witness.  On  that  particular  commodity,  yes  sir;  and  be- 
ing a  later  issue,  I 

Q.  That  is  a  special  commodity  tariff? — A.  A  Grand  Trunk  Rail- 
way system  special  commodity  tariff.  Being  a  later  issue  than  the 
issue  of  the  National  Despatch-Great  Eastern  Line,  I  should  say  that 
the  Grand  Trunk  tariff  supersedes  the  former,  so  far  as  there  may 
be  any  conflict  between  the  two. 
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Q.  In  the  same  manner  would  the  Boston  rate  apply,  speaking  now 
of  the  rate  on  petroleum,  to  all  points  named  on  the  Central  Vermont 
road  in  the  National  Despatch-Great  Eastern  Line  Shippers'  and 
Agents'  Guide  No.  9  as  taking  Boston  rates? — A.  Yes,  sir;  that  is  to 
say,  if  there  are  any  other  points  in  this  tariff  that  take  the  Boston 
basis  in  the  same  way  that  I  have  mentioned  with  respect  to  Burling- 
ton, I  should  say  that  the  Boston  rates  apply  to  those  other  points. 

Mr.  Rosenthal.  I  now  oifer  in  evidence  defendants'  exhibits  for 
identification  124:A  and  124B,  and  ask  that  they  be  marked  defend- 
ants' Exhibits  124A  and  124B. 

Mr.  Kellogg.  Do  you  want  the  whole  thing  in  the  record? 

Mr.  Rosenthal.  I  want  all  of  124:A  in. 

Mr.  Kellogg.  That  is  already  in. 

Mr.  Rosenthal.  And  so  much  of  12-tB  as  is  in  relation  to  this 
subject-matter. 

Mr.  Kellogg.  How  is  anybody  going  to  determine  it,  who  is  going 
to  determine  it,  and  when  is  it  going  to  be  determined  ? 

Mr.  Rosenthal.  It  will  all  have  to  go  in  for  the  time  being,  until 
we  can  get  together  and  determine  it. 

Mr.  Kellogg.  But  the  trouble  is,  Mr.  Rosenthal,  you  never 

10513  get   together    and    determine.     You   put   this    in,    and    then 
that  stops. 

Mr.  Rosenthal.  Well,  I  know,  but  I  do  not  want  to  stop  now  and 
spend  a  couple  of  hours  with  you  in  determining  which  of  these  we 
will  exclude,  or  what  portions  of  this  we  will  exclude  and  what  por- 
tions we  will  put  in. 

Mr.  Kellogg.  They  are  objected  to  as  immaterial. 

Q.  I  show  you  B.  &  O.  Railroad  Joint  Freight  Tariff,  I.  C.  C.  No. 
4538,  being  a  tariff  effective  February  1,  1904,  together  with  the  east- 
bound  billing  instruction  No.  15,  via  the  Erie  Railroad  Company  and 
connections  of  the  Erie  Despatch  I.  C.  C.  No.,  2,  and  ask  you  whether 
from  a  consideration  of  those  documents  you  can  name  a  lawful  rate 
on  petroleum  and  its  products  in  carloads  from  Cleveland,  Ohio,  to 
Arlington,  Massachusetts,  for  the  time  covered  by  those  two  tariffs. 

Mr.  Kellogg.  Same  objection. 

A.  The  rate  shown  in  the  original  tariff— that  is,  independent  of 
the  supplements— in  connection  with  the  Erie  Despatch  Fast  Freight 
Line  Book  from  Cleveland  to  Arlington,  Massachusetts,  is  24  cents 
per  100  pounds,  being  the  all-rail  rate  to  Boston. 
Cross-examination  by  Mr.  Kellogg  : 

Q.  What  is  your  business  now  ?— A.  I  am  traffic  manager  for  the 
Wisconsin  pulp  and  paper  manufacturers,  about  thirty  in  number 
with  their  mills  located  in  the  State  of  Wisconsin. 

Q.  Thirty  mills?— A.  About  thirty  companies. 

Q.  About  thirty  companies  ?— A.  I  think  they  have  about  forty 
mills  between  them. 

10514  Q.  Previous  to  your  being  the  traffic  manager  for  these 
•  companies,   you    were   in    what   position?— A.  Immediately 
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previous  to  that  I  was  general  freight  agent  for  the  Missouri  Pacific 
and  Iron  Mountain  railroads  in  St.  Louis. 

Q.  Weren't  you  the  general  traffic  manager  of  the  General  Paper 
Company  ? — A.  Prior  to  the  time  that  I  went  to  St.  Louis  with  the 
Missouri  Pacific  I  was  traffic  manager  for  the  General  Paper  Com- 
pany. 

Q.  The  General  Paper  Company  was  the  company  that  was  held 
by  the  court  to  be  illegal,  wasn't  it  ? 

Mr.  JMiLLER.  I  object  to  that  as  irrelevant  and  immaterial. 

A.  I  could  not  tell  you.  All  I  know  is,  they  dissolved  business  and 
we  were  all  out  of  jobs. 

Q.  They  dissolved  after  they  were  held  illegal  by  the  Supreme 
Court  of  the  United  States,  didn't  they? 

Mr.  Miller.  All  this  same  line  of  testimony  is  objected  to  for  the 
same  reason. 

A.  I  have  never  seen  the  decree. 

Q.  You  have  heard  of  it,  haven't  you  ? — A.  Oh,  yes ;  I  have  heard 
of  it.     I  heard  that  we  were  out  of  business. 

Q.  Put  out  of  business  by  the  court  ? — A.  I  don't  know.  I  under- 
stood it  was  by  agreement. 

Q.  By  agreement? — A.  I  think  so. 

Q.  You  knew  they  were  fighting  for  a  number  of  years,  didn't 
you? — A.  No;  I  did  not.  I  was  not  with  them  for  a  very. great 
length  of  time;  but  I  knew  the  fight  was  on  when  I  came  with 

them. 
10515        Q.  That  was  commonly  known  as  the  paper  trust,  wasn't 
it? — A.  By  some  people — by  some  few  people. 

Q.  And  the  court  entered  a  decree  declaring  it  a  trust,  and  that  it 
was  illegal,  and  enjoining  it  from. continuing,  didn't  it? — A.  I  could 
not  say  that,  Mr.  Kellogg.     I  never  have  seen  the  decree,  or 

Q.  Shortly  after  the  decree  they  went  out  of  business  pretty  quick, 
didn't  they  ? 

Mr.  Rosenthal.  He  said  he  never  saw  the  decree  and  does  not 
know  that  there  was  a  decree. 

Q.  Well,  since  the  dissolution  of  the  paper  trust  you  went  to  work 
for  the  Missouri  Pacific  road,  did  you? — A.  Not  immediately  after 
the  General  Paper  Company  discontinued  doing  business ;  no.  I  was 
connected  with  the  paper  mills  for  a  few  months,  and  was  also  en- 
gaged in  winding  up  some  of  the  affairs  of  the  General  Paper  Com- 
pany. 

Q.  When  did  you  go  back  to  the  paper  mills  in  Wisconsin? — A.  A 
year  ago  March.  I  believe  I  stated  yesterday  in  1906,  but  it  was 
March  1,  1907.  The  General  Paper  Company  was  still  in  existence 
on  March  1, 1906. 

Q.  Generally  speaking,  Boston  takes  a  lower  rate  on  petroleum 
than  the  interior  towns  in  New  England,  doesn't  it? — A.  I  could  not 
say  that. 

Q.  You  are  not  familiar  with  the  rates? — A.  I  am  not  familiar 
with  the  rates  on  petroleum  in  that  section. 
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Q.  Now,  referring  to  this  National  Despatch-Great  Eastern  Line, 
which  is  defendants'  Exhibit  124B,  and  the  joint   freight 

10516  tariff  on  petroleum  of  the  Grand  Trunk,  124A,  you  say  that 
the  124A  having  been  issued  after  the  National  Despatch 

Billing  Book,  it  would  make  the  Boston  rate  apply  to  Burlington  ? 

Mr.  Rosenthal.  That  is  not  what  he  said. 

Q.  Is  that  your  statement  ? — A.  In  effect  that  is ;  yes. 

Q.  So  that  if  124A  had  been  issued  before — in  other  words,  if  the 
billing' book  had  been  issued  afterward — then  the  clause  therein  ex- 
cluding petroleum  would  be  the  last  issue  and  the  24-cent  rate  or 
27-cent  rate  would  not  apply  to  Burlington? — A.  Well,  I  would  not 
state  that  positively;  no. 

Mr.  Rosenthal.  I  submit  that 

Mr.  Kellogg.  Now,  wait  a  minute.     Let  the  witness  answer,  please. 

Mr.  Rosenthal.  I  am  going  to  let  him  answer 

Q.  What  is  your  explanation  of  that? 

Mr.  Rosenthal.  I  submit  that  the  witness  ought  not  to  be  called 
upon  to  answer  without  the  tariffs  being  shown  him. 

Mr.  Kellogg.  He  has  got  them  before  him. 

Mr.  Rosenthal.  I  mean  the  other  tariffs  that  you  are  referring  to. 

Mr.  Kellogg.  And  he  has  just  been  examining  them.  I  have  re- 
ferred to  no  others  except  those  two. 

Mr.  Rosenthal.  Oh,  yes ;  you  have. 

Q.  What  is  your  answer? — A.  I  believe  you  did  refer  to  some  other 
tariffs,  did  you  not? 

Q.  No;  124A  and  124B. 

Mr.  Rosenthal.  Read  the  question. 

10517  Witness.  You  referred  to  tariffs  that  were  in  effect   or 
issued  afterward. 

Mr.  Kellogg.  Oh,  no. 

Q.  You  said,  as  I  understood  you,  that  the  124A,  being  the  last 
issue A.  This  tariff. 

Q.  This  tariff  that  you  have  before  you,  being  the  last  issue  of  the 
Grand  Trunk  Railway,  it  superseded  the  clause  in  the  124B,  which 
excluded  petroleum,  and  therefore  made  the  Boston  rate  apply  to 
Burlington.  Now,  that  is  in  effect  what  you  stated,  isn't  it  ?— A.  I 
believe  so;  yes. 

Q.  Yes,  sir. — A.  Yes. 

Q.  So  I  say,  had  the  Grand  Trunk  Billing  Book  or  the  Great  East- 
em  Billing  Book  124B  been  issued  after  124A,  then  the  clause  therein 
excluding  petroleum  would  have  been  the  last  issue,  and  the  Boston 
rate  would  not  have  applied.  That  is  the  other  side  of  it,  isn't  it?— 
A.  If  that  had  happened— of  course,  we  don't  know  anything  about 

that. 

Q.  No;  but  if  that  had  happened?— A.  If  that  had  happened,  m 
all  probability  the  Grand  Trunk  people  would  immediately  have 
reissued  this  tariff,  or  issued  a  supplement  to  it,  statmg  m  effect,  if 
they  wished  to  exclude  petroleum,  that  the  tariff  would  not  apply 
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to  certain  points;  that  is  Boston  &  Maine  points,  I  believe,  as  men- 
tioned in  here. 

Q.  But  suppose  they  had  issued  that  book  exactly  as  it  is  and  issued 
it  after  Tariff  124A? 

Mr.  EosENTHAL.  Then  they  would  not  have  referred 

Mr.  Kellogg.  Wait  a  minute. 

Mr.   Rosenthal.  Wait  a  moment.     That  is  not  possible. 

10518  How  could  they  have  issued  No.  9  after  this  Tariff  124A,when 
IS-tA  by  its  terms  relates  to  No.  9  and  specifies  No.  9  as  one 

of  the  tariffs  that  is  to  be  used  in  connection  with  it  ? 

Mr.  Kellogg.  But  it  does  not  specify.  It  just  simply  specifies  the 
Great  Eastern  Billing  Book. 

Mr.  Rosenthal.  Certainly. 

Mr.  Kellogg.  Not  by  number.  Suppose  this  billing  book  had  been 
reissued  with  that  clause  in  it,  just  as  it  is.  It  does  not  even  specify 
the  book  at  all.    Look  and  see  if  it  does. 

A.  Well,  the  transaction  would  not  necessarily  have  been  completed 
then.  The  Grand  Trunk  ijeople  then  would  be  in  the  attitude  of 
having  a  tariff  in  existence  that  conflicted  with  this.  Now,  if  the 
Grand  Trunk  had  such  a  tariff,  and  said  that  that  tariff  included 
Boston,  just  as  it  stands,  and  they  accepted  a  shipment,  it  seems  to 
me  that  they  would  be  legally  responsible  for  the  protection  of  the 
rates  shown  in  the  tariff,  which  had  not  been  properly  amended 

Q.  But  you  have  not  answered  my  question. — A.  And  they  would 
have  to  fight  it  out  between  their  connections. 

Q.  Suppose  thej'  had  reissued  that  billing  book A.  I  under- 
stood that. 

Q.  With  that  clause  in  it  later  than  this  tariff? — A.  Precisely,  the 
new  tariff  being  still  unmodified,  you  mean? 

Q.  No;  just  answer  the  question. 

Mr.  Rosenthal.  Yes. 

Q.  Why,  yes;  that  tariff  standing  as  it  is. — A.  Yes. 

10519  Q.  And  had  reissued  that  billing  book  ? — A.  Yes,  sir. 

Q.  With  that  clause  in  it,  that  would  have  superseded  th^ 
tariff,  would  it? — A.  Not  necessarily.  If  that  tariff  remained  in 
effect  unmodified  by  anything  that  might  have  been  in  that  tariff,  the 
Grand  Trunk  Railway  would  have  been  responsible  for  the  protec- 
tion of  whatever  that  tariff  showed. 

Q.  I  have  not  asked  you  that  question.  I  asked  you  if  the  billing 
book — you  said  that  this  tariff  124,  being  the  last  issue,  would  con- 
trol, didn't  you? — A.  I  said  that  this  tariff  superseded  that  tariff 
wherever  the  two  came  in  conflict. 

Q.  Very  well.  It  is  because  it  is  the  last  issue,  isn't  it? — A.  That 
is  one  reason  why  it  is,  yes. 

Q.  Is  there  any  other  reason? — A.  Yes.  Another  reason  is  that 
that  is  issued  by  a  railroad,  a  common  carrier,  and  that  is  not  a  com- 
mon carrier. 
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Q.  Who  issued  the  National  Despatch  book?— A.  The  National 
Despatch-Great  Eastern  Line  is  not  a  common  carrier.  It  is  not 
a  railroad  company. 

Q.  It  is  issued  by  the  Grand  Trunk  Railway,  isn't  it?— A.  Where 
does  it  show? 

Q.  Isn't  it  issued  by  the  Grand  Trunk  Railway  ?— A.  Where  does 
it  show? 

Q.  I  ask  you  if  it  is  issued  by  the  Grand  Trunk  Railway 

10520  Company? — A.  I  have  not  examined  it,  but  I  don't  believe 
it  is. 

Q.  Look  and  see. — A.  It  seems  to  be  issued  by  the  manager  of  the 
National  Despatch-Great  Eastern  Line. 

Q.  Whom  is  it  issued  by  ?— A.  By  C.  A.  Hayes,  manager. 

Q.  Who  was  C.  A.  Hayes  ?— A.  Manager  of  the  National  Despatch- 
Great  Eastern  Line. 

Q.  Who  was  C.  A.  Hayes,  president  of  the  Grand  Trunk? — A.  No. 

Q.  Who  was  he? — A.  As  far  as  I  know,  he  was  manager  of  this 
line.  I  know  that  later  he  was  assistant  general  freight  agent  of  the 
Grand  Trunk  in  Chicago,  and  now  he  is  general  freight  agent. 

Q.  Now,  that  was  not  issued  by  the  Grand  Trunk  Railway,  was 
it? — A.  I  should  say  not,  by  examining  it. 

Q.  You  should  say  not? — A.  I  should  say  not. 

Q.  Then,  the  witnesses  that  have  testified  that  that  was  issued  by 
the  Grand  Trunk  don't  know  what  they  are  about  ? — A.  I  don't  know 
anything  about  that. 

Q.  All  right. — A.  But  it  is  a  Great  Eastern  Line  issue. 

10521  Q.  Now,  will  you  tell  me  where  in  124  that  tariff  refers  to 
this  National  Despatch-Great  Eastern  Line  book,  this  particu- 
lar No.  9  book  ? — A.  I  have  not  said  that  it  did  refer  to  that  particular 
No.  9  book. 

Q.  You  have  not  ? — A.  No ;  I  do  not  recall  that  I  have  referred  to 
that  particular  No.  9  book. 

Q.  Then,  you  don't  know  that  it  does  refer  to  it  ? — A.  I  don't  know 
that  it  refers  to  that  particular  No.  9  book,  but  it  refers  to  whatever 
Great  Eastern  Line  book  was  in  effect  at  the  time  the  tariff  was  in 
effect — the  latest  issue  of  that. 

Q.  Read  the  language  by  which  it  refers  to  the  National  Despatch- 
Great  Eastern  Line  book.  Read  the  whole  of  it.— A.  It  goes  on  to 
say  Grand  Trunk  Railway  System,  etc.,  in  connection  with  certain 
specified  railroads  and  connections  as  specified  in  the  following 
agents'  guides  and  billing  lists,  and  among  others  it  mentions  the 
National  Despatch-Great  Eastern  Line. 

Q.  That  is  the  only  way  it  refers  to  it?  This  biling  book  names 
rates  to  a  large  number  of  places  in  New  England,  does  it  not?— A. 
I  imagine  it  does.     Yes,  quite  a  large  number.  ,    .  ,      .     v 

Q.  And  covers  many  classes  of  products,  doesn't  it?— A.  les,  I 
should  say  it  covers  everything. 

Q.  Then,  standing  by  itself,  this  book  excludes  petroleum,  does  it 
not,  on  its  face?— A.  Yes,  standing  by  itself  it  does. 
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Q.  Very  well. — A.  But  standing  by  itself  it  does  not  mean  any- 
thing to  a  shipper,  because  there  are  no  rates  in  that  tariff; 

10522  there  is  not  a  rate  shown  in  it.     It  is  not  a  tariff  as  a  mattw 
of  fact. 

Q.  Now,  the  purpose  of  that  book  is  to  show  that  rates  named  in 
other  tariffs  on  various  products — steel,  iron,  and  other  products 
and  classes — which  apply  to  Boston,  apply  to  certaiji  other  places 
named  in  that  book;  isn't  that  true?— A.  That  is  the  theory  of  this; 
yes. 

Q.  And  in  so  applying  those  other  tariffs  it  excludes  on  its  face 
petroleum,  does  it  not? — A.  It  excludes  on  its  face  petroleum;  yes— 
on  its  face. 

Q.  That  means  that  if  there  was  at  that  time  a  tariff  on  petroleum 
to  Boston  that  book  would  not  include  it,  would  it? — A.  No;  not 
necessarily. 

Q.  In  other  words,  if  there  was  a  tariff  in  existence,  at  the  time 
that  book  was  made,  on  petroleum  to  Boston,  it  would  not  be  included 
in  that  book  because  of  that  class ;  isn't  that  true  ? — A.   No. 

Q.  Why  not  ? — A.   No ;  not  necessarily ;  certainly  not. 

Q.  Well,  now,  let  us  see. 

Mr.  EosENTHAL.  Let  him  answer. 

Witness.  This  simply  shows  a  basis  of  rates.    It  shows  no  rates. 

Q.  Certainly. — A.  Now,  if  a  railroad  comes  along  and  issues  a 
tariff  showing  rates  to  the  basing  points,  why,  the  rates  shown  in  this 
guidebook  will  apply.    That  is  all  there  is  to  it. 

Q.   Now,  let  me  illustrate.    Suppose  there  were  a  dozen  tariffs  in 

existence  at  that  time  naming  rates  to    Boston    on    various   other 

articles  than  petroleum,  and  there  was  also  a  tariff  in  existence 

10523  at  that  time  naming  rates  to  Boston  on  petroleum — just  to 
Boston — this  billing  book  would  apply  to  all  those  tariff  ex- 
cept petroleum,  and  that  would  be  excluded  because  of  that  clause; 
isn't  that  true? 

Mr.  Rosenthal.  I  object  to  that,  because  the  question  does  not 
comprehend  all  of  the  points  necessary  to  enable  the  witness  to  in- 
telligently and  properly  answer  it.  He  must,  necessarily,  have  the 
petroleum  tariff  before  him,  so  that  he  may  have  all  of  the.  terms 
of  that  petroleum  tariff  in  his  consideration  of  his  answer  to  that 
question. 

Q.  Now,  please  answer  the  question. — A.  Let  me  have  that  tariff, 
will  you? 

Q.  I  am  not  talking  about  that  tariff  at  all. — A.  But  I  am  going 
to  take  that  tariff  in  connection  with  this. 

Q.  I  am  not  talking  about  this  other  tariff  at  all. — A.  This  is  not  a 
tariff,  in  the  first  place.  Now,  if  any  railroad  issues  a  tariff  on  petro- 
leum oil  and  mentions  that  the  rates  in  that  tariff  are  to  be  applied  in 
connection  with  this  fast  freight  line  guidebook,  or  any  other  fast 
freight  line  guidebook,  and  if  there  is  anything  in  that  fast  freight 
line  guidebook  that  might  lead  anyone  to  believe  that  certain  rates 
would  not  apply  to  certain  points,  the  railroad  would  properly  make 
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a  notation  of  that  in  the  tariff  that  it  issues,  that  is  to  be  used  in  con- 
nection with  the  guidebook. 

Q.  That  is  not  the  question  I  asked  you  at  all. — A.  Well,  I  am  ex- 
plaining to  you. 

Q.  I  haven't  asked  any  explanation  of  that  kind.  Now,  will  you 
please  answer  my  question? 

Mr.  Rosenthal.  Just  wait  a  moment. 

10524  Mr.  Kellogg.  I  shall  not  wait  a  moment.    I  want  him  to 
answer  by  question. 

Mr.  Rosenthal.  I  insist  that  the  witness  has  answered  the  question. 
And  I  want  to  say  to  you  now,  Mr.  Hurlbut,  that  unless  the  examin- 
ing counsel  gives  you  an  opportunity  to  finish  any  answer  that  you 
are  making,  you  are  not  under  the  slightest  obligation  to  pay  the 
slightest  attention  to  anything  that  he  may  ask  you  until  you  do  have 
that  opportunity,  and  don't  permit  him  to  hurry  you  at  all. 

Mr.  Kellogg.  Please  read  the  question. 

(The  reporter  then  read  all  of  that  portion  of  the  record  begin- 
ning with  the  question,  "  Now,  let  me  illustrate.") 

Q.  Now,  will  you  please  answer  the  question  I  asked  you? — A. 
I  have  answered  it  as  far  as  I  am  able  to  see. 

Q.  Suppose  when  this  guidebook  was  issued  there  were  various 
tariffs  in  force  to  Boston  on  iron,  steel,  and  various  other  products. 
Would  this  apply  the  Boston  rates  to  the  other  towns  named  herein 
taking  Boston  rates? — A.  On  iron,  steel,  etc.? 

Q.  Yes,  sir. — A.  I  should  say  yes. 

Q.  You  would  say  it  would? — A.  Yes. 

Q.  Now,  suppose  at  that  same  time  there  was  a  tariff  in  force,  when 
this  was  issued,  simply  naming  rates  from  Toledo  to  Boston,  and  said 
nothing  about  any  other  rates,  but  just  a  rate  from  Toledo  to  Boston 
of  27  cents  a  hundred ;  would  this  billing  book  extend  that  tariff  to 
other  towns? 

Mr.  Rosenthal.  I  object  to  that  upon  the  ground  that  that  is  a 
hypothetical  question  not  based  upon  any  of  the  facts  in  this 

10525  case,  the  facts  in  this  case  being  that  the  petroleum  tariff  is- 
sued in  terms  specifically  re:£ers  to  the  Despatch  billing  book 

for  a  list  of  stations,  which  is  not  a  hypothesis  included  within  your 
question. 

Q.  Answer  the  question.— A.  Your  question,  as  I  understand  it, 
refers  to  a  tariff  showing  simply  one  rate  on  one  commodity. 

Mr.  Rosenthal.  I  don't  think  it  is  fair  for  the  examiner  to  stand 
over  the  witness  as  he  is  now  doing 

Mr.  Kellogg.  Go  ahead  and  answer  the  question. 

Mr.  Rosentpial. within  six  inches  of  him. 

The  Examinee.  I  did  not  hear  your  remark. 

Mr.  Rosenthal.  I  say  I  do  not  think  it  is  fair  for  the  cross-examin- 
ing counsel  to  stand  within  six  or  eight  inches  of  the  witness  and  half 
the  time  shaking  his  fist  in  the  witness'  face. 

Mr.  Kellogg.  I  haven't  done  anything  of  the  kind. 
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The  Examiner.  That  is  hardly  a  fair  statement  for  the  record  to 
show,  Mr.  Rosenthal. 

Mr.  Rosenthal.  It  is  fair  for  the  record  to  show  that,  without 
the  slightest  occasion  for  so  doing,  counsel  is  standing  almost  on  top 
of  the  witness. 

Mr.  Kellogg.  I  submit  to  the  witness  whether  I  have  done  any- 
thing of  the  kind,  whether  I  have  shook  my  fist  in  his  face. 

Mr.  Rosenthal.  Well,  you  are  shaking  your  glasses.  I  will  modify 
my  statement  to  that  extent. 

Mr.  Kellogg.  Well,  you  had  better,  before  you  make  remarks  here- 
after. 

The  Examinee.  I  have  not  seen  counsel  shake  his  fist  in 

10526  the  witness'  face. 

Mr.  Kellogg.  It  is  impossible  for  me  not  to  be  near  the 
witness  when  I  hand  him  a  tarifi'  that  he  is  testifying  about. 

The  Examinee.  I  don't  think  there  is  any  cause  for  criticism.  If 
the  witness  is  embarrassed  he  may  ask  the  counsel  to  stand  farther 
back. 

Mr.  Rosenthal.  But  a  witness,  may  it  please  the  examiner,  does 
not  always  know  his  rights  in  that  regard,  and  I  am  now  calling  his 
attention  to  the  situation;  and  I  am  also  here,  among  other  things, 
for  the  purpose  of  protecting  the  witness  in  his  rights  by  making  the 
necessary  objection. 

Q.  Now  please  answer  the  question. — A.  I  would  have  to  see  the 
tariil  to  which  you  refer,  Mr.  Kellogg. 

Mr.  Rosenthal.  Pardon  me  just  one  moment.  Not  only  does  the 
cross-examining  counsel  stand  in  this  close  relationship  to  the  witness, 
but  Mr.  Durand  and  frequently  Mr.  Schindler  and  the  rest  of  the 
Government  cohorts  are  at  his  elbow. 

The  Examinee.  Now,  Mr.  Rosenthal,  I  think  that  is  hardly  a  fair 
statement  to  go  into  the  record.  In  the  course  of  an  examination  of 
this  kind  counsel  on  both  sides  have  found  it  necessary,  and  properly 
so,  to  stand  immediately  beside  the  witness  and  in  front  of  him,  call- 
ing his  attention  to  various  documents. 

Mr.  Rosenthal.  I  have  no  objection  to  that  being  done  wherever 
his  attention  is  being  called  to  a  document,  but  I  object  to  the  cross- 
examiner  doing  it  when  he  is  not  specifically  calling  his  attention  to 
a  document.    We  have  all  taken  great  liberties  of  course  in 

10527  being  around  the  witness  when  we  are  pointing  out  docu- 
mentary evidence,  and  there  is  not  the  slightest  objection  to 

that,  nor  to  Mr.  Durand  nor  Mr.  Schindler  doing  that,  and  I  have 
permitted  them  to  sit  one  on  each  side  of  the  witness  and  one  stand- 
ing by  the  witness  here  for  days  while  we  were  examining  documents. 
That  is  not  the  basis  of  this  objection  and  that  is  not  the  character  of 
conduct  that  counsel  is  now  assuming. 

The  Examiner.  Well,  go  ahead. 

Mr.  Kellogg.  I  submit  I  have  not  stood  any  nearer  the  witness 
than  was  necessary  to  hand  him  documents  and  look  at  them,  and  I 
am  not  doing  so  now. 
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Q.  Now  will  you  please  answer  the  question? — A.  Yes.  Your 
question,  Mr.  Kellogg,  could  hardly  be  answered  fairly  and  under- 
standingly.  You  say  a  tariff  applying  from  one  point,  Toledo,  to 
one  destination,  Boston,  on  one  commodity — oil. 

Q.  Yes,  sir. — A.  Now  one  would  have  to  know,  or  see,  rather,  what 
road  issued  the  tariff,  what  roads  are  parties  to  the  tariff,  whether 
or  not  any  fast  freight  lines  are  parties  to  that  tariff,  before  one  could 
answer  as  to  whether  or  not  that  tariff  could  properly  be  applied  in 
connection  with  a  fast  freight  line  guidebook. 

Q.  You  stated  that  if  tariffs  were  in  existence  to  Boston  on  iron, 
steel,  and  various  other  products,  that  billing  book  would  make  them 
applicable  to  certain  other  towns,  didn't  you  ? — A.  In  case  the  tariffs 
referred  to  the  billing  books,  of  course. 

Q.  Well,  suppose  the  tariffs  had  been  issued  before  and  did  not 
specifically  refer  to  the  billing  books — that  billing  book  is  for 

10528  the  purpose  of  making  them  applicable  to  Boston  or  to  these 
other  towns,  isn't  it  ? — A.  If  the  tariff  did  not  specifically  re- 
fer to  the  billing  book,  the  fast  freight  line  guides,  then  the  rates 
could  not  legally  be  used  to  other  points,  to  points  in  the  guide  not 
shown  on  the  tariff. 

Q.  Well,  suppose  they  simply  referred  to  the  book,  and  suppose 
the  rate  on  petroleum  simply  referred  to  the  book,  do  you  say  the 
petroleum  rate,  if  issued  before  that  book,  would  apply  to  all  those 
towns? — A.  I  say  this:  That  if  the  tariff  refers  to  the  fast  freight 
line  billing  book  and  the  tariff  applies  on  the  one  item,  petroleum, 
as  in  that  case,  that  whatever  basing  rates  are  shown  in  the  tariff 
are  legally  and  properly  applicable  to  the  other  points  that  are  in 
the  guidebook  and  which  take  the  basing  point  rates  according  to 
the  guidebook. 

Q.  Whether  it  was  issued  before  or  after  the  book?  Whether  the 
tariff  was  issued  before  or  after  the  billing  book? — A.  If  they  are 
both  in  effect. 

Q.  It  doesn't  make  any  difference  ? — A.  If  they  are  the  last  issues 
and  they  are  both  in  effect. 

Q.  Then,  what  did  you  mean  by  saying  that  this  oil  rate  applied 
to  Burlington  because  this  tariff  124-A  was  issued  after  the  billing 
book  and  superseded  that  clause?— A.  I  would  like  to  have  my  answer 
in  that  connection  read. 

Q.  You  have  no  explanation  to  make  beyond  that? 

Mr.  KosENTHAL.  Oh,  yes. 

A.  I  am  not  certain  that  you  have  stated  my  answer  just  exactly 
as  I  have  put  it. 

Q.  You  have  forgotten  what  the  reason  was,  have  you?— 

10529  A.  Oh,  no ;  oh,  no. 

Mr.  Miller.  Let  him  hear  his  answer  and  then  he  will  reply 

to  your  question. 

Q.  Doesn't  this  124r-A  make  rates  on  petroleum  to  various  other 
places?— A.  Than  Boston? 

Q.  Yes,  sir.— A.  Yes. 
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Q.  Are  there  any  other  billing  books  besides  this  billing  book  which 
would  extend  those  rates  to  other  places  ? — A.  The  tariff  refers  to  Com- 
mercial Express  Line  and  several  other  lines  besides  the  National 
Despatch-Great  Eastern,  yes.     That  is  shown  on  the  face  of  the  tariff. 

Q.  Now,  in  order  to  make  a  rate  to  Burlington  you  have  to  take 
the  National  Despatch-Great  Eastern  book  in  connection  with  that 
tariff,  do  you  ? — A.  Well,  I  don't  know  that  I  do.  I  don't  know  that 
Burlington  is  mentioned,  only  in  that  particular  fast  freight  line 
book.  It  may  be  in  several  other  fast  freight  line  books  which  have 
not  been  submitted  to  me. 

Q.  How  do  you  make  the  rate  to  Burlington? — A.  How  would  I 
make  a  rate  to  Burlington  ? 

Q.  How  do  you  make  the  rate  to  Burlington  that  you  testified 
about  ? — A.  I  take  this  tariff  which  shows  the  rate  to  Boston ;  I  take 
the  guidebook  and  see  what  it  says  under  Burlington,  and  put  the  two 
together. 

Q.  So  you  use  the  tariff  and  the  billing  book  together? — A.  Cer- 
tainly ;  to  get  a  rate  to  Burlington  via  that  line. 

Mr.  Rosenthal.  Via  the  Great  Eastern. 

Witness.  Via  the  National  Despatch-Great  Eastern  Line. 

Q.  This  clause  which  you  read  does  not  apply,  you  say, 

10530  because  the  specific  tariff  cuts  it  out ;  is  that  correct  ? — A.  That 
is  one  thing  that  I  said,  yes ;  that  is  not  all  I  said,  though. 

Q.  It  isn't?— A.  No. 

Q.  What  was  the  object  of  putting  that  clause  in  the  billing  book 
excluding  petroleum? — A.  I  am  sure  I  don't  know.  I  didn't  get  it 
up  myself. 

Q.  You  don't  know  what  the  object  was? — A.  Wait  until  I  read 
it  again.  I  don't  know  exactly.  I  can  make  a  guess  at  it  if  you 
would  like  to  have  that. 

Q.  Go  ahead. — A.  Possibly  the  National  Despatch-Great  Eastern 
Line  people  preferred  not  to  handle  petroleum  oil  via  all  routes  at 
what  were  understood  to  be  the  current  rates,  but  were  willing  that 
certain  railroads  comprising  their  line  should  issue  tariffs  providing 
for  the  application  of  rates  over  the  National  Despatch-Great  Eastern 
Line,  because  in  those  cases  there  would  be  no  objection  on  the  part 
of  the  fast  freight  line  to  that  being  done.  This  also  occurs  to  me  in 
that  connection :  They  might  be  entirely  willing,  for  example,  for  the 
Grand  Trunk  road,  as  this  tariff  seems  to  indicate,  to  issue  rates  from 
Toledo  into  Boston,  but  they  might  not  be  willing  for  other  roads  to 
issue  rates  from  some  other  points  into  New  England.  And,  accord- 
ing to  the  gaiidebook,  no  matter  what  point  the  rates  applied  from, 
the  basis  shown  in  the  guidebook  applies  regardless  of  the  point  of 
origin. 

Q.  Has  the  National  Despatch-Great  Eastern  Line  got  any  cars? — 
A.  I  don't  know.     I  don't  believe  it  owns  any  cars. 

Q.  Did  it  ever  transport  a  pound  of  oil? — A.  I  could  not 

10531  say  as  to  that. 
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Q.  Did  you  ever  know  of  one  of  those  despatch  lines  transporting 
any  oil  or  anything  else  ? — A.  Carrying  oil  ? 

Q.  Yes.     It  is  not  a  transporting  company,  is  it? — A.  No. 

Q.  It  is  merely  a  guide  for  shipping,  isn't  it  ? — A.  Yes. 

Q.  Taken  in  connection  with  tariffs  ? — A.  Some  of  them  own  their 
own  cars ;  not  all  of  them ;  very  few  of  them. 

Q.  You  never  heard  of  this  one,  did  you  ?— A.  No ;  I  never  heard 
of  any  of  them  having  any  locomotives. 

Q.  You  never  heard  of  the  National  Despatch-Great  Eastern  Line 
having  any  cars,  did  you?— A.  I  have  seen  cars  marked  with  their 
name,  but  I  do  not  believe  they  own  them.  I  believe  they  are  owned 
by  the  railroads  that  comprise  the  line. 

Q.  It  is  merely  a  billing  instruction,  isn't  it? — A.  Well,  it  is,  and 
it  is  more  than  that,  too. 

Q.  How  much  more? — A.  It  is  a  combination  of  railroads  that 
appoints  representatives  to  solicit  freight  for  the  benefit  of  the  rail- 
roads forming  the  line;  that  is,  the  railroads  get  together  and  form 
a  line.  They  figure  that  to  have  one  man  representing  them,  with  a 
few  agents,  is  less  expensive  than  for  each  individual  line  to  have  a 
lot  of  representatives. 

Q.  How  many  lines  are  parties  to  that  book  ? — A.  This  book  [point- 
ing to  book  in  front  of  witness]  ? 

Q.  Yes. — A.  On  the  inside  of  the  cover  it  shows  to  be,  I  should 
say,  about  80. 

Q.  Now,  when  was  it  that  the  Illinois  Central  road  opened 
10532  its  line  from  Evansville,  Indiana,  to  Grand  Junction  ? — A.  It 
took  possession  of  the  Ohio  Valley  road  about  the  1st  of 
August,  1897.  It  took  possession  of  the  line  from  Princeton  to  Ful- 
ton, Kentucky,  about  August  1, 1896.  Its  possession  of  the  line  from 
Fulton  to  Grand  Junction  runs  away  back  of  the  time  that  I  ever  had 
anything  to  do  with  the  railroad. 

Q.  But  the  Illinois  Central  has  a  direct  line  from  Chicago  to  Grand 
Junction? — A.  Yes. 

Q.  All  the  way  ? — A.  All  the  way. 

Q.  By  way  of  Cairo  ? — A.  Yes,  sir. 

Q.  Without  running  over  the  rails  of  any  other  company? — A. 
Yes,  sir. 

Q.  Effective  February  11,  1896,  the  Illinois  Central  road  published 
a  tariff A.  Yes,  sir. 

Q.  or  filed  a  tariff  with  the  Commission,  making  a  13-cent  rate 

from  Dolton,  is  it  ? — A.  Whiting. 

Q.  From  Whiting,  Indiana,  to  Grand  Junction,  Tennessee?— A. 
Yes,  sir. 

Q.  That  is  true,  isn't  it? — A.  Yes. 

Q.  And  that  tariff  was  in  force— that  of  reissues  of  that  tariff — 
until  February  25,  1898,  wasn't  it  ?— A.  I  don't  know.  Let  me  see 
it,  please. 

Q.  Look  them  over.— A.  According  to  these  tariffs  the  rate  ex- 
pired February  25,  1898. 
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Q.  It  was  never  reissued,  was  it,  Mr.  Hurlbut? — A.  I  could  iiot 
say ;  I  have  no  knowledge. 

Q.  Were  you  with  the  road  at  that  time?— A.  1898? 

Q.  Yes. — A.  Yes,  sir.     But  I  had  at  that  time  no  control 

10533  over  the  traffic  out  of  Chicago  or  Chicago  territory,  which  in- 
cluded Whiting,  into  the  South.     My  jurisdiction  was  south 

of  the  Ohio  River. 

Q.  Then  you  don't  know  anything  about  how  those  shipments  of 
oil  under  that  tariff  were  billed  at  all,  do  you? — A.  Oh,  I  know 
something  about  it,  just  in  a  general  way.  I  know  that  the  traffic 
was  moved,  and  I  know  that  there  had  been  other  business  moved 
through  Riverdale,  but  I  do  not  have  any  specific  knowledge  about 
this  particular  traffic,  as  to  how  it  was  billed. 

Q.  That  tariff  expired  on  the  25th  of  February,  1898,  and  in  Sep- 
tember, 1897,  the  Chicago  &  Eastern  Illinois,  the  Evansville  &  Terre 
Haute,  and  the  Illinois  Central  railroads  issued  a  tariff  of  13  cents 
per  hundred,  which  was  reissued  February  3,  1898,  from  Dolton  to 
Grand  Junction,  Tennessee.  I  show  you  the  one  of  February  3, 1898. 
Now,  you  were  familiar  with  the  circumstances  leading  up  to  the 
issuing  of  that  tariff,  were  you  ? — A.  I  know  something  about  it,  yes. 

Q.  And  why  it  was  made  and  why  the  oil  was  blind  billed?  Is 
that  true? — A.  I  knoAv  something  about  it,  yes. 

Q.  You  stated  this  morning,  I  believe,  the  reasons  why  the  oil  was 
blind  billed. — A.  Yes. 

Mr.  EosENTHAL.  He  stated  why  he  requested  that  it  should  be 
blind  billed,  Mr.  Kellogg. 

Q.  Will  you  tell  me  why  the  Illinois  Central  gave  up  the  traffic 

from  Whiting,  Indiana,  to  Grand  Junction,  where  it  had  the  entire 

haul  and  got  the  entire  rate,  and  accepted  a  proportion  of  the  rate 

with  two  other  roads,  its  proportion  of  the  haul  being  from 

10534  Evansville  to  Grand  Junction? — A.  It  gave  it  up  because  it 
could  not  help  itself.     The  Illinois  Central  did  not  have  the 

traffic.  It  was  somebody  else'  traffic.  The  shipper  wanted  to  move 
the  traffic  via  a  different  route  than  that  which  it  had  been  moving. 
The  Illinois  Central  consented  to  take  a  part  of  the  revenue  and  get 
a  partial  haul  of  the  traffic  rather  than  lose  it  entirely.  If  the  Ilh- 
nois  Central  had  not  agreed  to  join  in  the  13-cent  rate  via  Evansville 
and  Grand  Junction  in  connection  with  the  E.  &  T.  H.  and  the  C.  & 
E.  I.  roads  the  business  could  have  been  given  over  to  the  Louisville  & 
Nashville  Railroad  at  Evansville,  and  the  Illinois  Central  would  not 
have  gotten  anything  out  of  it.  Just  simply  the  theory  that  half  a 
loaf  is  better  than  none. 

Q.  It  was  done  because  the  Standard  Oil  Company  insisted  on 
doing  it,  was  it? — ^A.  I  take  that  for  granted,  that  the  Standard  Oil 
Company,  or  whoever  the  shippers  were,  presumably  the  Standard 
Oil  Company,  preferred  to  turn  the  business  the  other  way. 

Q.  You  certainly  would  not  have  taken  out  the  13-cent  rate  and 
quit  hauling  the  oil  all  the  way  unless  the  shipper  had  compelled  you 
to  do  it,  would  you  ? — A.  Well,  I  know  this — that  the  Illinois  Central 
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never  was  looking  for  very  much  of  a  fight  with  such  big  shippers  as 
the  Standard  Oil  Company. 

Q.  That  is  what  I  supposed.  You  have  no  doubt  that  it  was  at  the 
request  of  the  Standard  Oil  Company  that  that  change  was  made 
and  you  accepted  a  proportion  of  the  13-cent  rate  from  Evansville 
instead  of  having  the  whole  haul,  have  you  ? — A.  Without  any  defi- 
nite recollection  on  that  point,  I  should  say  that  that  is  a  very  reason- 
able conclusion. 

10535  Q.  Now,  so  far  as  you  know,  the  oil  had  not  been  blind  billed 
from  Whiting  to  Grand  Junction  before  you  put  in  the  new 

tariff  and  commenced  to  take  it  in  connection  with  the  Evansville  & 
Terre  Haute  and  the  C.  &  E.  I.  ? — A.  So  far  as  I  know,  it  was  not, 
and  the  tariff  contains  no  instruction  in  that  regard. 

Q.  Now,  why  was  it  any  more  necessary  to  blind  bill  the  oil  when 
it  was  shipped  over  the  C.  &  E.  I.,  the  Evansville  &  Terre  Haute,  and 
your  line  to  Grand  Junction  than  it  Avas  to  blind  bill  it  when  it  was 
shipped  over  your  road  alone,  the  rates  being  the  same? — A.  The 
reason  was  that  the  L.  &  N.  road  got  into  Evansville  as  did  the  Illi- 
nois Central,  and  the  L.  &  N.  road  did  not  get  into  Cairo  or  Grand 
Junction  when  the  shipments  moved  direct  from  Riverdale  to  Grand 
Junction  over  the  Illinois  Central.  There  was  another  reason. 
There  had  always  been  very  close  relations  existing  between  the 
Evansville  &  Terre  Haute  Railroad,  north  of  Evansville,  and  the 
Louisville  &  Nashville.  The  Evansville  &  Terre  Haute  Railroad  was 
under  considerable  obligation  to  the  L.  &  N.  road  for  the  large  amount 
of  northbound  traffic  that  was  given  to  it  by  the  L.  &  N.,  and  the 
E.  &  T.  H.  road  therefore  felt  that  they  had  to  be  very  careful  as  to 
anything  they  did  with  the  Illinois  Central  that  might  offend  the 
Louisville  &  Nashville.  Now,  you  take  that  fact  in  conjunction  with 
the  pretty  well-known  fact  that  the  Louisville  &  Nashville  road  had 
means  of  ascertaining  what  their  competitors  were  doing,  and  it  made 
it  necessary  to  take  extra  precautions  to  prevent  them  from  knowing 
what  rate  was  being  charged. 

Q.  If  there  was  danger  of  the  Evansville  &  Terre  Haute  giving 
it    away    to    the    Louisville    &    Nashville,    there    was    just 

10536  as  much  danger  when  it  was  blind  billed  as  when  it  was  not 
blind  billed,  wasn't  there?— A.  Not  necessarily,  no;    oh,  no. 

It  was  not  a  question  of  the  Evansville  &  Terre  Haute  giving  away 
any  information  to  the  Louisville  &  Nashville ;  that  was  not  the  point. 
The  point  was  this— that  the  Louisville  &  Nashville  Railroad  had  its 
headquarters,  or  one  of  its  headquarters,  you  might  term  it,  in  Evans- 
ville, as  they  have  a  general  freight  agent  there  and  they  have  a  large 
force  of  men  there.  Now,  they  could  obtain  information  more  read- 
ily in  a  town  like  Evansville  where  the  men  were  than  they  could 
some  other  place  where  they  were  not  located. 

Q.  Well,  it  was  just  as  much  an  object  for  your  company 
to  conceal  the  13-cent  r;ite  from  lAHiiting  to  Grand  Junction 
as  it  was  from  Whiting  by  way  of  Evansville  to  Grand  Junction, 
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wasn't  it  ? — A.  Yes.  I  will  say  right  now  that  I  have  no  information 
about  the  blind  billing,  whether  there  was  blind  billing  or  other  kinds 
of  special  billing  by  the  Illinois  Central  direct  to  Grand  Junction. 
I  told  you  that  I  had  no  inforaiation  on  that  point. 

Mr.  EosENTHAL.  That  is,  before  the  rate  via  Evansville  was  put  in? 

Witness.  Before  the  13-cent  rate  was  made  applicable  via  Evans- 
ville. 

Q.  But  you  stated  this  morning,  as  I  recall  (and  if  I  am  in  error 
you  will  correct  me),  that  the  clause  in  this  tariff  which  provided 
"  Allow  the  C.  T.  E.  K.  $3  per  car,  regardless  of  weight,  from  Whit- 
ing, Indiana,  to  Eiverdale,  and  waybill  from  Eiverdale  to  des- 
tination at  remainder  of  rate,"  was  evidence  to  you  that  it 
10637  Avas  waybilled  at  the  rate. — A.  It  indicated  that,  yes.  Now, 
let  me  see  that.  This  was  the  last  tariff,  wasn't  it?  Yes,  I 
did  state  that.     There  is  no  doubt  about  it. 

Q.  Now,  this  letter  says :  "  In  view  of  the  circumstances  which 
surround  the  making  and  application  of  the  tariff,  and  with  which 
you  are  of  course  entirely  familiar,  we  believe  that  it  would  beadvisable 
to  arrange  to  have  the  shipments  waybilled  through  prepaid,  which 
means  not  to  show  any  rates  or  divisions  of  the  same,  and  have 
settlements  as  between  your  road  and  the  E.  &  T.  H.  and  our  line 
made  through  the  accounting  department."  "  The  circumstances 
surrounding  the  making  of  the  rate  "  were  what  ? — A.  As  I  explained 
this  morning,  I  believe. 

Q.  Well,  please  explain  it  again. — A.  The  whole  conditions  were 
that  the  Illinois  Central  and  the  C.  &  E.  I.  did  not  care  to  have  other 
roads  know  what  rate  they  were  making. 

Q.  On  oil?— A.  On  oil. 

Q.  Because  the  L.  &  N.  was  a  competitor,  is  that  the  reason? — 
A.  That  is  one  reason.  The  L.  &  N.  was  one  competitor,  yes.  There 
were  other  roads  that  could  have  hauled  the  oil  out  of  Wliiting,  too, 
I  presume — gotten  it  down  into  the  Southeast.  It  might  have  come 
out  over  the  Pan  Handle  or  the  Monon,  or  some  other  road  running 
to  the  Ohio  River. 

Q.  The  regular  tariff  rate  to  the  Ohio  Eiver  at  Evansville  was  11 
cents  a  hundred,  wasn't  it  ? — A.  I  could  not  say,  Mr.  Kellogg. 

Q.  Well,  isn't  that  your  recollection  ? — A.  As  to  what  the  rate  was 
to  the  Ohio  Eiver  I  would  not  have  any  definite  recollection. 
10538    My  jurisdiction  was  south  of  the  Ohio  Eiver  then. 

Q.  Well,  assuming  it  was  11  cents.     That  appears  in  this 
case. — A.  Yes. 

Q.  The  published  tariff'  rate  was  11  cents. — A.  Yes. 

Q.  The  rate  from  Evansville  to  Grand  Junction  added  to  that  11 
cents  made  it  more  than  13  cents,  didn't  it  ? — A.  Oh,  yes,  a  good  deal 
more,  I  should  say. 

Q.  Now,  what  was  your  object  in  putting  in  the  13-cent  rate  from 
Whiting  to  Grand  Junction  either  over  your  line  or  in  connection 
with  the  other  lines? — A.  Why,  Grand  Junction  was  not  the  destina- 
tion of  the  oil. 
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Q.  I  quite  understand  that.— A.  The  rate,  of  course,  did  not  apply 
to  Grand  Junction  proper. 

Q.  I  quite  understand  that.— A.  The  rate  to  Grand  Junction  was 
only  a  part  of  Vv-hat  would  ultimately  be  a  through  rate. 

Q.  But  at  the  time  the  13-cent  tariff  was  put  in  the  combination 
of  rates  through  Grand  Junction  to  the  South  far  exceeded  13  cents, 
didn't  it?— A.  Why,  the  rates  from  Wliiting  into  the  Southeast  were 
not  made  with  any  regard  to  Grand  Junction,  ordinarily,  at  all. 
They  were  made  ordinarily,  almost  entirely,  if  not  entirely,  on  the 
Ohio  Eiver  basis,  as  it  was  termed. 

Q.  Yes,  but  that  Ohio  Eiver  basis  far  exceeded  the  13  cents  to 
Grand  Junction,  didn't  it,  plus  the  proportion  south  of  the  Ohio 
Eiver?— A.  Plus? 

Q.  I  mean  plus  the  proportion  south  of  Grand  Junction.     In  other 

words,  there  was  no  combination  by  which  you  could  get  oil  into 

Grand  Junction  at  13  cents  a  hundred  when  you  made  that 

10539  rate,  was  there?— A.  No  combination?  I  don't  understand 
that.     I  don't  know  as  you  do. 

Q.  In  other  words,  when  you  made  the  13-cent  rate,  there  was  no 
combination  by  which  you  could  get  that  oil  from  Whiting  to  point 
of  destination  as  cheaply  as  you  could  after  you  made  the  13-cent 
rate,  or  as  cheaply  as  they  did  ? — A.  Well,  I  could  not  say  as  to  that 
right  now.  In  the  first  place,  I  want  to  say  that  I  did  not  make 
that  13-cent  rate. 

Q.  Who  did  make  it? — A.  I  mention  that  because  your  question 
rather  would  infer  that.  I  did  not  make  it.  The  tariff  shows  that 
the  C.  &  E.  I.  road  made  it. 

Q.  I  am  talking  about  the  first  Grand  Junction  rate.  You  con- 
curred in  it,  didn't  you? — A.  We  concurred  in  it,  certainly,  as  has 
been  suggested. 

Q.  Well,  the  combination  that  you  made  with  the  Louisville  & 
Nashville  and  the  Evansville  &  Terre  Haute  on  this  oil  was  much 
less  than  the  combinations  of  the  other  lines  at  that  time? — A.  I 
could  not  say  as  to  that.  What  I  understand  you  to  mean  is  this: 
That  by  using  13  cents  a  hundred  to  Grand  Junction,  either  via  the 
Illinois  Central  direct  or  via  the  C.  &  E.  I.  and  the  E.  &  T.  H.  and 
Illinois  Central  through  Evansville  (in  either  case)  to  Grand  Junc- 
tion, that  the  rate  charged  through  from  the  shipping  point  to  ulti- 
mate destination  was  less  than  would  have  been  charged  had  the 
shipments  been  forwarded  via  other  routes? 

Q.  On  the  11  cents  to  Evansville  and  the A.  Well,  whatever 

it  was.  I  could  not  say,  but  I  presume  it  was.  I  would  like  to  add 
to  that,  please,  that  I  really  believe  that  that  was  the  object  in 

10540  making  the  rate,  so  that  it  would  be  less  than  the  other  fel- 
low's rates. 

Q.  I  have  no  doubt  that  is  true,  Mr.  Hurlbut.  That  is  what 
I  supposed  all  the  time.  Now,  Mr.  Hurlbut,  you  said  that  prior 
to  the  Commission's  order  of  1906  it  was  the  practice  of  railroads 
to  use  local  State  rates  not  filed  with  the  Interstate  Commerce  Com- 
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mission   in   interstate   shipments. — A.  To   make   tliroiigh   interstate 
rates  ? 

Q.  Yes. — A.  Yes,  sir ;  I  did  say  that. 

Q.  Then,  in  your  opinion,  it  did  not  make  any  difference  wlictbcr 
the  rate  was  filed  with  the  Interstate  Commerce  Comniission;  it 
could  be  used  for  an  interstate  shipment? — A.  Yes,  sir;  as  regards  a 
local  State  rate. 

Q.  Under  that  condition  you  could  ship  a  car  of  freight  from  New 
York  to  California  without  ever  complying  with  any  tariff  on  file 
with  the  Interstate  Commerce  Commission,  if  each  State  had  sepa- 
rate rates,  could  you? — A.  You  could;  but  in  that  case  you  '.^ould 
p;>y  a  T^'hole  lot  more  than  if  you  Avould  ship  it  on  a  through  rate. 

Q.  Suppose  the  railroads  had  started  out  to  defeat  the  interstate 
commerce  act  and  had  filed  rates  separately  in  each  State — I  jnean 
made  lates  separately  in  each  State — and  had  not  filed  them  with  the 
Commission,  all  of  the  commerce  of  the  country  could  have  been 
shipped  on  those  rates  and  not  on  the  rates  filed  with  the  Interstate 
Commerce  Commission,  couldn't  it? — A.  I  don't  believe  it  could. 

Q.  Why  not? — A.  Too  much  work  attached  to  it,  for  one  thing. 
Q.  Yrell.  it  could  have  been  done,  couldn't  it,  under  your 
10.541     theory  ? — A.  I  do  not  believe  so.    I  will  tell  you  now.  as  a  gen- 
eial  proposition,  that  when  combinations  of  local  rates  were 
discovered  it  was  not  very  long  afterwr.rds  that  there  were  incor- 
porated into  through  tariffs 

Q.  Discovered  by  whom? — A.  By  anyone. 

Q.  By  the  Interstate  Commerce  Commission? — A.  Oh,  no,  no;  I 
don't  mean  that.  Discovered  by  anyone.  That  is,  combinations  of 
local  rates  lower  than  through  rates  were  considered  to  be  an  advan- 
tage to  the  railroads  who  discovered  them.  As  a  general  proposi- 
tion those  advantages  did  not  last  very  long  before  somebody  else 
got  on  to  them — some  competitor  found  them  out. 

Q.  Your  idea  is  that  the  practice  of  the  railroads  was  to  use  a 
local  State  rate  not  filed  with  the  Commission,  in  order  to  get  traffic 
away  from  some  other  road  at  a  lower  rate? — A.  If  by  so  doing  it 
made  a  lower  rate  than  was  in  effect  by  the  other  road;  yes,  sir. 

Q.  But  as  soon  as  it  was  discovered  by  the  other  road  it  was  gen- 
erally published  in  a  tariff? — A.  That  was  very,  very  frequently  the 
case ;  yes. 

Q.  And  the  purpose,  then,  was,  in  using  that  combination  of  State 
rates,  to  conceal  it  from  the  other  fellows? — A.  Just  as  long  as  it 
could  be  done — so  long  as  the  road  that  discovered  it  could  continue 
to  handle  the  business  at  the  rates  that  were  in  effect  legally. 

Mr.  Rosenthal.  Thus  carrying  to  its  greatest  length  the  doctrine 
of  competition. 

Q.  And  such  State  rates  were  made  for  that  veiv  purpose,  weren't 
they?— A.  How  is  that? 

Q.  Such    State    rates — local    State    rates — were    made    for    that 
purpose,  weren't  they,  by  the  railroads  ? — A.  No,  indeed ;  no. 
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10542  Q.  Often  made  for  that  purpose,  weren't  they? — A.  N"ot 
often,  no.     Those  combinations  were  accidents  a  good  deal 

oftener  than  they  were 

Mr.  RosENTHAi,.  Designed. 

Witness.  Yes;  designed  or  intentionally  made. 

Q.  You  think  all  these  local  State  rates  that  have  been  used,  the 
combination  of  them,  were  usually  accidents,  do  j^ou? — A.  Yes,  so 
far  as  it  may  be  possible  for  them  to  be  used  to  make  lower  through 
rates  than  the  published  through  rates.  Now,  let  me  illustrate.  There 
are  quite  a  number  of  factories  just  west  of  here,  say  at  Rockford, 
at  Dixon,  at  Freeport,  Illinois,  big  concerns  to  which  low  rates  are 
made  from  Chicago  on  a  lot  of  raw  materials,  on  leather,  on  lumber, 
and  on  different  articles  that  are  used  in  those  factories.  Those  are 
exceptionally  low  rates  made  by  the  Chicago  railroads  in  order  to 
build  up  those  industries.  It  so  happens  that  on  a  shipment  from 
the  East  a  through  rate  might  be  simply  a  class  rate,  and  the  class 
rate  to  this  manufacturing  point  west  of  Chicago  is  quite  high  in 
proportion  to  the  rate  to  Chicago.  So  that  by  taking  the  rate  to 
Chicago  proper  and  then  adding  to  it  the  low  commodity  rate  that 
was  made  on  the  raw  materials  from  Chicago  to  the  western  point  in 
Illinois,  the  two  together  T^ould  make  less  than  the  through  class  rate. 
But  in  that  case  this  low  commodity  rate  from  Chicago  was  not  made 
for  the  purpose  of  cutting  a  through  rate ;  it  was  made  for  the  pur- 
pose of  helping  the  manufacturer  out  there. 

Q.  Now,  you  say,  in  giving  your  opinion  about  quoting  a  lawful 
rate   on    an   interstate   shipment — you   have  used   the   word 

10543  that  it  was  a  lawful  rate  several  times.    Do  you  mean  now  or 
prior  to  1906  ? — A.  I  mean  prior  to  1906.    As  a  matter  of  fact, 

there  is  some  doubt  in  my  mind,  personally,  about  whether  it  is  lawf id 
now  or  not — in  my  own  mind,  I  say. 

Q.  You  have  doubt  about  its  being  lawful  now? — A.  No;  I  mean 
that  there  is  some  doubt  in  my  mind  as  to  whether  it  is  unlawful ;  that 
is  what  I  mean. 

Mr.  Rosenthal.  As  to  whether  the  Commission  had  any  lawful 
right  to  make  the  new  rule? 

Witness.  That  is  what  I  mean,  or  whether  the  new  rule  is  really 
a  law  or  whether  it  is  the  expression  of  an  opinion. 

Q.  Then  you  are  giving  your  opinion  as  to  whether  that  rate  is 
lawful  or  not  as  a  legal  proposition,  are  you?— A.  Oh,  no;  oh,  no. 
I  am  talking  now  of  prior  to  1906.  The  Hepburn  bill,  when  the 
Commission  was  given  additional  authority 

Q.  Now,  what  change  did  the  Hepburn  bill  make  in  the  require- 
ment of  filing  tariffs— any?— A.  Yes,  quite  a  lot  of  them. 

Q.  What  were  they  ?— A.  Well,  in  the  first  place  you  have  got  to 
put  the  postage  on  them  that  they  need ;  otherwise  they  will  be  thrown 
out. 

Q.  Is  that  provided  in  the  Hepburn  bill?— A.  No;  but  by  the  rules 
that  go  with  the  Hepburn  bill,  that  were  issued  subsequent  to  it. 

Q.  In  what  respect?     Name  one  single  thing  in  the  Hepburn  bill 
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that  changed  the  law  as  to  the  filing  of  tariffs,  as  to  railroads? — A. 

Well,  now,  let  us  see  if  I  can  recollect  any. 
10544        Mr.  Rosenthal.  Simply  filing  them  or  posting  them,  do 
you  mean,  or  both  ? 

Mr.  KJELLOGG.  Filing  the  tariffs  with  the  Interstate  Commerce 
Commission. 

Mr.  Rosenthal.  I  suppose  the  two  acts  themselves,  by  being  com- 
pared, are  the  best  evidence  of  whether  or  not  there  is  any  difference 
between  them. 

Q.  Please  answer  the  question. — A.  I  can  not  recite  any  now. 

Q.  The  fact  is  there  isn't  any  difference,  is  there  ? — A.  I  will  take 
your  word  for  it. 

Q.  The  law  has  alway.s  required  the  filing  of  tariffs,  hasn't  it? — 
A.  Interstate  tariffs. 

Q.  Yes,  sir,  and  any  tariff  used  for  interstate  shipments  ? — A.  No ; 
I  don't  understand  it  that  way. 

Q.  You  don't? — A.  No.  When  I  was  handling  tariffs  as  a  tariff 
man,  in  charge  of  it,  those  were  not  the  instructions  I  got  from  the 
officers.  My  instructions  were  to  send  to  the  Interstate  Commerce 
Commission  the  interstate  tariffs  and  not  send  them  anything  else. 

Q.  You  cited  instructions  of  the  Commission  issued  in  1906.  Isn't 
it  a  fact  that  those  instructions,  in  substantially  the  same  form, 
have  always  existed,  and  were  made  shortly  after  the  organization 
of  the  Commission  in  1888  ? — A.  Well,  I  should  say  not. 

Q.  Well,  should  you? — A.  Not  that  I  know  of.  Otherwise  it 
seems  to  me  it  would  not  have  been  necessary  for  the  Commission  to 
hold  t]ie  big  conference  which  they  did  in  1906,  riiTht  in  this 
building,  with  a  committee  representing  all  of  the  freight 
1054"!  traffic  men  of  the  railroads  all  over  the  country  in  order  to 
determine  what  the  rule  should  be  with  respect  to  making  up 
and  posting  and  filing  tariffs. 

Q.  The  Commission  found,  didn't  they,  that  the  roads  had  been 
violating  the  law,  and  jerked  them  up? — A.  No,  no.  The  idea  was 
that  the  Commission  wanted  the  railroads  to  do  more  at  that  time 
than  the  railroads  had  been  doing. 

Q.  Well,  you  base  your  opinion  that  these  tariffs  you  have  been 
testifying  to  were  lepal  prior  to  1906  on  the  ground  that  the  Com- 
mission at  that  time,  in  1906,  changed  its  ruling,  do  you? 

Mr.  Rosenthal.  He  hasn't  said  anything  of  the  kind,  and  he  has 
not  been  asked  about  that.  I  asked  him  as  to  the  practice  that  pre- 
vailed. 

Q.  Well,  you  have  frequently  said  that  these  were  lawful  tariffs 
prior  to  1906;  is  that  true? — A.  They  were  lawful  tariffs;  why, 
certainly. 

Q.  On  which  to  make  interstate  shipments? — A.  That  is  the  local 
State  tariff,  for  example  in  Illinois,  was  lawful  tariff. 

Q.  To  make  an  interstate  shipment  on? — A.  Yes. 

Q.  Prior  to  1906?— A.  Yes. 
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Q.  Do  you  consider  it  so  now  ?— A.  Well,  I  wouldn't  want  to  ex- 
press any  opinion  on  that  now. 

Q.  Well,  you  are  very  clear  about  prior  to A.  If  I  could  get  a 

railroad  to  take  some  of  my  shipments  on  that  basis,  I,  as  a  shipper, 
would  not  be  afraid  to  stand  the  test  of  it. 

10546  Q.  That  is  now?— A.  Now. 

Q.  But  you  were  very  clear  about  it  prior  to  1906? — A. 
Yes ;  I  was  quite  clear  on  that  prior  to  that  time.  Prior  to  that  time, 
you  might  say,  I  was  in  the  railroad  business,  and  I  don't  know  that 
my  views  on  that  question  have  changed  since  I  have  gotten  out  of 
the  railroad  business  as  to  whether  or  not  it  was  legal  to  use  those 
tariffs. 

Q.  But  the  difference  in  your  opinion  is  by  reason  of  the  ruling  of 
the  Commission  made  in  1906,  is  it? — A.  Well,  I  have  not  admitted 
that  my  opinion  has  changed.  I  stated  that  I  was  in  some  doubt 
as  to  whether  or  not  the  law  in  that  regard  is  any  more  stringent 
than  it  has  been,  than  it  was. 

Q.  Well,  you  had  no  doubt  prior  to  1906  ? — A.  I  never  thought  of 
it.  It  never  came  into  my  mind  that  there  was  anything  illegal 
about  it. 

Q.  Now,  let  me  call  your  attention  to  the  order  made  by  the  Com- 
mission in  1888 :  "  Interstate  Commerce  Commission,  Auditor's  Office, 
Washington,  February  13,  1888.  Roads  located  wholly  in  one  State 
or  Territory,  which  interchange  freight  or  passenger  traffic  with  con- 
nections to  or  from  points  outside  of  such  State  or  Territory  on 
through  tickets  or  bills  of  lading,  should  file  tariffs  covering  such 
traffic  with  the  Conomission."  That  is  part  of  the  order  particularly 
applying  to  that  subject.  Now,  if  that  order  was  in  force  since  1888, 
then  the  Commission's  ruling  in  1908  has  not  changed  it,  has  it? — A. 
No;  but  I  don't  know  anything  about  this. 

Q.  Well,  there  is  the  order,  and  it  was  made  in  1888  [hand- 

10547  ing  pamphlet  to  witness] .  That  is  a  publication  of  the  Com- 
mission, or  a  compilation  republished  in  1896. — A.  I  don't 

know  that  I  ever  have  seen  that. 

Q.  Well,  that  is  a  regular  publication  of  the  Commission. — A.  I 
make  that  statement  with  the  added  statement  that  I  was  directly  in 
charge  of  issuing  tariffs  and  certainly  would  have  paid  some  atten- 
tion to  it  unless  the  legal  department  of  the  railroad  company  had 
said  not  to  pay  any  attention  to  it. 

Q.  If  that  order  was  in  force  after  1888,  then  the  Commission  did 
not  change  the  law  any  in  1906,  did  it,  by  its  order?— A.  Oh,  yes; 
they  have. 

Q.  In  what  respect?— A.  You  take  this  through  bill  of  lading 
business,  it  has  changed  the  whole  thing. 

Q.  It  does?  Now,  I  will  come  to  that.— A.  That  i^,  it  could  be 
made  to  avoid  that  very  easily. 

Q.  Now,  what  is  a  through  bill  of  lading?— A.  A  through  bill  of 
lading  is  a  document  issued  by  one  railroad  as  a  receipt  for  certain 
goods  tendered  to  it  for  shipment  to  another  point  of  destination, 
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and  the  term  ■•  thvougli  bill  of  lading  '"  usually  means  that  the  destina- 
tion is  located  in  n  different  State  from  the  shipping  point  than  the 
one  in  which  the  shipping  point  is  located,  and  also  on  another 
railroad. 

Q.  That  is,  the  railroad  gives  the  shipper  a  receipt  or  bill  of  lading 
for  the  goods  vrhich  specifies  that  it  is  to  be  shipped,  we  will  say, 
from  Chicago,  Illinois,  to  Kansas  City,  Kansas,  off  from  the  line, 
into  another  State.  That  is  what  yon  would  call  a  through  bill  of 
lading,  isn't  it  ^ — A.  Yes. 

Q.  That  is  the  receipt  to  the  shipper.     Now,  that  is  what 

10548  you  call  a  through  consignment,  isn't  it? — A.  No;  not  neces- 
sarily. 

Q.  It  is  consigned  through  b_y  a  through  bill  of  lading;  isn't  that 
correct  ? — A.  The  term  "  through  consignment  "  is  not  very  clear- 
cut.  It  maj'  mean  one  thing  in  one  case  and  another  thing  in  another. 
It  is  not  a  generally  used  term. 

Q.  What  is  the  meaning  of  "  through  consignment?"  How  would 
you  consign  goods  through  to  a  point  of  destination  in  another 
State? — A.  The  term  "  through  consignment ''  might  mean  a  through 
shipment  because  oftentimes  the  words  "  consignment ''  and  "  ship- 
ment "  are  synonomous — that  is,  it  depends  upon  the  connection  in 
which  they  are  used. 

Q.  If  a  railroad  consigns  goods  through  from  one  point  in  a 
State  to  a  point  in  another  State,  what  kind  of  a  document  do  they 
make  for  the  consignment? — A.  Now,  right  there — the  railroad  does 
not  make  the  consignment  through ;  it  is  the  shipper. 

Q.  If  a  shipper  consigns  a  shipment  through  from  one  State  to 
another,  by  what  sort  of  a  document  is  it  done? — A.  Why,  the  evi- 
dence of  shipment  is  usually  in  the  shape  of  a  bill  of  lading  or  ship- 
ping receipt. 

An  adjournment  was  here  taken  until  the  morning  of  Mondav, 
October  19,  1908,  at  10.30  o'clock. 

10549  lioujr  617,  Federal  Building, 
Chicago,  III.,  Monday,  October  19, 1908—10.30  a.  m. 

A  recess  was  taken  until  3  o'clock  p.  m  when  the  hearing  was  re- 
sumed before  tlie  special  examiner,  Hon.  Franklin  Ferriss,  at  the 
above  i3lace. 

Present:  On  behalf  of  the  petitioner,  Mr.  Frank  B.  Kellogg,  Mr. 
Charles  B.  Morrison.  On  behalf  of  the  defendants,  Mr.  John  S. 
Miller,  Mr.  Chauncey  W.  Martyn. 

Mr.  Martyn.  It  is  agreed  by  counsel  for  the  Government  and  for 
the  deferdants,  with  regard  to  defendant's  Exhibits  190-A,  190-B, 
190-C,  and  190-D,  that  the  cover  of  Missouri  Pacific  Railway  Tariff 
I.  C.  C.  1744,  the  same  being  defendants'  Exhibit  190-A,  shall  be 
copicKl  into  the  record ;  that  the  rest  of  the  tariff  need  not  be  copied. 

It  is  also  agreed  that  this  tariff'  is  a  printed  document  consisting  of 
•24  printed  pages;  that  the  tariff  names  rates  on  a  large  number  of 
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commodities  other  than  on  petroleum  oil,  as  testified  to ;  that  pages  7 
to  20  contain  various  information  with  regard  to  different  territories 
under  the  heading  "  Territorial  boundaries,"  including  a  large  num- 
ber of  points  from  and  to  which  the  tariff  applies,  the  rates  therein 
named  being  between  such  points  and  the  particular  points  specified 
on  the  cover,  namely,  Shreveport,  Monroe,  Alexandria,  and  Boyce. 
Pages  7  to  14  consist  of  the  information  above  specified  with  refer- 
ence to  points  west  of  the  Mississippi  River.     On  page  14, 

10550  after  such  information,  is  the  f oUowins:  languasre : 

"The  foregoing  will  be  subject  to  the  following  exceptions: 
Bates  so  made  to  Monroe  and  Alexandria  must  not  be  higher  than 
present  published  tariff  rate-;  to  those  points.  (See  Freight  Tariff 
No.  2890,  I.  C.  C.  No.  1650,  and  Tariff  No.  2000,  I.  C.  C.  No.  10,  or 
subsequent  issues  thereof.)" 

It  is  further  agTeed  that  four  subsequent  issues  to  Missouri  Pacific 
Tariff  I.  C.  C.  1744,  viz,  I.  C.  C.  2758,  effective  February  15,  1899; 
I.  C.  C.  3586,  effective  October  15.  1900;  I.  C.  C.  4288,  effective  June 
16, 1902,  and  I.  C.  C.  5336,  effective  July  1,  1903  (three  of  such  issues 
being  the  tariffs  previously  marked  Defendants'  Exhibits  190-B, 
190-C,  and  190-D)  continued  the  same  rate  on  oil  until  October  25, 
1905,  and  are  in  substantially  the  same  form  as  Tariff  I.  C.  C.  1774. 
The  four  last-named  tariffs,  however,  are  not  to  be  copied  into  the 
record ;  but  all  of  said  tariffs  shall  be  considered  in  evidence  and  may 
be  produced  on  any  hearing  of  this  cause  in  any  court,  for  the  use  of 
court  and  counsel  in  this  case,  with  the  same  effect  as  if  copied  into 
the  record,  and  the  counsel  for  the  Government  will  procure  the  pro- 
duction thereof  from  the  Interstate  Commerce  Commission. 

With  regard  to  petitioner's  Exhibit  929,  the  same  being  joint 
freight  tariff  of  the  Missouri  Pacific  Railway  and  other  railways,  No. 
16-A,  compiled  by  S.  Frink,  St.  Louis,  Missouri,  bearing  I.  C.  C.  No. 
60,  it  is  agreed  that  it  is  a  printed  document  consisting  of  26  printed 
pages,  and  names  rates  on  various  commodities  and  on  flasses  be- 
tween the  points  specified  on  the  cover;  that  only  the  cover  and 
page  19  need  be  copied  into  the  record,  page  19  being  the 

10551  only  page  which  show>  commodity  rate-  on  petroleum  oil  in 
carloads,  but  that  the  original  tariff  will  he  produced  ?ih  above 

agreed  as  to  the  tariffs  last  previously  specified. 

Mr.  Miller.  It  is  admitted  for  the  purposes  of  this  case  only,  but 
not  to  be  used  in  any  other  case  or  proceeding,  that  the  Standard  Oil 
Company  of  Indiana  received  from  the  auditor  of  the  Chicago  & 
Eastern  Illinois  Railroad  Company  from  time  to  time  during  the 
period  from  January  1,  189';),  to  November  30,  1905,  and  usually 
semimonthly  during  'that  period,  bills  known  us  collection  vouchers 
for  the  freight  charges  on  shipments  of  oil  made  by  the  Standard 
Oil  Company  of  Indiana  from^  ^.Vhiting  to  Evansville,  and  that  at- 
tached to  such  bills  there  were  statements  of  billing  or  lists  of  ship- 
ments showing  in  many  cases,  as  to  each  shipment  covered  by  the  col- 
lection bill  or  collection  voucher,  the  date  of  shipment,  the  waybill 
number,  the  car  number,  the  weight,  the  rate  of  11  cents  per  hundred 
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pounds  on  shipments  of  oil,  or  the  amount  of  freight  charges  com- 
puted at  said  rate  of  11  cents  on  oil,  or  both,  and  the  final  destination 
of  said  cars,  and  that  among  said  statements,  containing  either  the 
said  rate  of  11  cents  per  hundred  pounds  on  shipments  of  oil  or  the 
said  computation  of  freight  charges  at  that  rate,  v>-ere  all  of  the  state- 
ments for  the  period  from  September,  1903,  to  June,  1905,  inclusive; 
that  among  the  collection  vouchers  and  statements  of  billing  so  ren- 
dered to  the  Standard  Oil  Company  of  Indiana  were  collection 
voucher  29007  and  attached  statement  of  billing,  being  petitioner's 
Exhibit  525,  and  collection  voucher  1309  and  attached  statement  of 
billing,  being  petitioner's  Exhibit  526,  and  collection  voucher  7568 
and  attached  statement  of  billing,  being  petitioner's  Exhibit  527; 
which  three  last-mentioned  exhibits  are  illustrative  forms 

10552  of  the  greater  part  of  said  collection  vouchers  and  the  state- 
ments of  billing  attached  thereto  above  mentioned  in  this 

stipulation;  and  that  the  bills  or  collection  vouchers  thus  rendered 
to  the  Standard  Oil  Company  of  Indiana  were  based  on  rates  of 
either  8^  cents  or  6  cents  per  hundred  pounds,  and  that  such  bills 
(sometimes  with  minor  clerical  corrections)  were  paid  by  the  Stand- 
ard Oil  Company  of  Indiana  to  the  Chicago  &  Eastern  Illiiaois  Rail- 
road Company. 

W.  D.  HuELBXjT,  recalled,  and  his  cross-examination  resumed,  as 
follows : 

By  Mr.  Kellogg  : 

Q.  Mr.  Hurlbut,  when  we  adjourned  Friday  night,  as  I  recollect 
you  stated  that  a  through  consignment  would  be  made  by  what  was 
known  as  through  bill  of  lading.  Now  please  explain  to  me  the 
distinction  you  proposed  to  make,  or  I  understood  you  desired  to 
make,  between  this  order  of  February  13,  1888,  which  in  substance 
required  State  rates  used  for  interstate  shipments  on  through  tick- 
ets or  bills  of  lading  to  be  filed  with  the  Commission,  and  the  order 
of  1906,  which  did  not  use  the  words  "  of  through  bill  of  lading." — A. 
There  is  a  difference,  Mr.  Kellogg,  but  frankly  I  will  say  I  do  not 
believe  that  difference  was  intended.  A  consignment,  for  example, 
might  start  from  New  York  to  Chicago  and  be  consigned  to  a  man 
in  Chicago  who  had  a  customer  at  a  point  west  of  Chicago,  and  the 
man  in  Chicago  might  re-consign  the  shipment  to  the  point  west 
of  Chicago,  say  to  Freeport,  Illinois.  In  that  case  it  would  not  be 
a  through  consignment  from  the  original  point  of  shipment  to  the 
final  destination.  However,  as  I  first  stated,  I  do  not  believe  that 
that  difference  was  intended. 

Q.  That  is,  if  a  consignment  of  goods  is  made  from  New  York  to 

San  Francisco  on  a  bill  of  lading  or  receipt  to  the  shipper,  it  states 

that  it   is  to   be   shipped   from   New   York  to   San   Fran- 

10553  cisco,  you  would   consider  that  a    through  shipment  on  a 
through  bill  of  lading,  would  you  ? — A.  Yes. 
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Q.  And  on  such  a  shipment  as  that,  under  this  order  of  the  Com- 
mission of  1888,  if  that  order  was  made,  it  has  been  necessary  to  file 
any  tariff  used  as  a  part  of  the  through  shipment,  hasn't  it  ? — A.  Yes, 
I  should  say  so,  according  to  the  wording  of  that  order. 

Q.  Now,  you  do  not  pretend  to  state,  do  you,  Mr.  Hurlbut,  as  a 
proposition  of  law,  that  it  has  not  always  been  necessary  to  file  a 
tariff  used  upon  a  through  shipment  under  a  through  bill  of  lad- 
ing?— ^A.  I  could  not  say,  Mr.  Kellogg,  as  to  the  law  feature.  Any 
orders  that  were  issued  by  the  Commission  relating  say  to  tariff  mat- 
ters, when  received  by  the  railroads,  were  very  promptly  referred  to 
their  legal  department  for  instructions,  and  the  legal  department  of 
the  railroad  would  tell  the  officers  of  the  freight  department  what  it 
would  be  necessary  for  them  to  do ;  the  freight  department  men  hav- 
ing no  knowledge  of  the  law  and  being  busy  with  other  matters,  sim- 
ply carried  out  orders. 

Q.  Then,  all  of  your  answers  in  which  you  include  these  local  State 
rates  which  were  not  filed  with  the  Interstate  Commerce  Commission 
are  based  on  the  assumption  that  as  a  matter  of  law  it  was  not  neces- 
sary to  file  local  State  rates,  although  used  as  a  part  of  the  through 
shipment  as  a  basis? — A.  That  has  always  been  my  understanding, 
up 

Q.  And  your  answers  here  about  using  these  local  rates  are  upon 

the  assumption  that  they  were  not  required  by  law  to  be  filed 

10554    when  so  used  ? — A.  I  will  have  to  repeat  that  I  can  not  say  as 

to  the  law,  but  I  can  say  very  positively  as  to  the  general 

custom. 

Q.  In  answering  Mr.  Rosenthal,  you  used  the  word  that  you  would 
quote  as  a  "  lawful  "  rate,  certain  rates. — A.  Yes. 

Q.  Now,  that  is  based,  of  course,  upon  the  assumption  that  those 
rates  were  lawful  rates? 

Mr.  MiLLBE.  That  they  so  understood. 

Witness.  Precisely. 

Q.  You  do  not  pretend  to  pass  upon  the  question  whether  those 
rates  were  required  to  be  filed  or  not  ? 

Mr.  Miller.  You  mean  now? 

Q.  No. — A.  I  say  that  according  to  all  custom  in  the  general  freight 
offices  that  I  was  connected  with  and  of  which  I  was  the  head,  it  was 
not  necessary  to  file  those  rates  with  the  Interstate  Commerce  Com- 
mission. 

Q.  Now  I  refer  you  to  a  decision  of  the  Interstate  Commerce  Com- 
mission which  you  may  be  familiar  with,  dated  April  12,  1899,  in 
which  the  Commission  decided  that  "  when  rates  established  to  apply 
between  points  within  a  single  State  are  applied  as  a  part  of  combi- 
nation rates  on  transportation  through  different  States,  such  rates, 
as  well  as  the  interstate  rates  with  which  they  are  combined,  must  be 
published  at  stations  and  filed  with  the  Commission  as  provided  by 
section  6  of  the  act  to  regulate  commerce." 

Mr.  Miller.  I  would  suggest  that  the  counsel  either  show  that 
paragraph  to  the  witness  or  read  the  whole  paragraph. 


2076  HUKLBUT. 

Q.  I  will  read  the  whole  paragraph  of  you  desire. 

Mr.  Miller.  Very .  well,  read  the  whole  paragraph — that 

10555  which  precedes  what  you  have  cited. 

Q.  I  will  read  it :  "  It  is  found  in  this  case  that  various 
carriers  engaged  in  the  carriage  of  com  at  combination  rates  from 
Illinois  points  to  the  seaboard  had  not  filed  with  the  Commission  the 
local  rates  in  Illinois  which  they  apply  on  that  traffic  in  connection 
with  through  rates  from  Chicago  or  other  market  cities  in  Illinois, 
and  special  request  had  to  be  made  by  the  Commission  for  such  rates 
before  Ave  could  determine  what  rates  were  actually  in  effect  from 
such  originating  points  in  Illinois  to  the  seaboard.  A  similar  prac- 
tice of  not  filing  State  rates  with  the  Commission  is  followed  by  car- 
riers in  other  parts  of  the  country.  When  rates  established  to  apply 
between  points  within  a  single  State  are  applied  as  a  part  of  combi- 
nation rates  on  transportation  through  different  States,  such  State 
rates  as  well  as  the  interstate  rates  with  which  they  are  combined  must 
be  published  at  stations  and  filed  with  this  Commission,  as  provided 
in  section  6  of  the  act  to  regulate  commerce."  Now,  I  call  your  at- 
tention to  the  fact  that  that  decision  was  made  in  1899,  seven  years 
before  this  other  ruling  which  you  mentioned,  and  all  of  the  western 
lines  of  railroad  were  parties  to  that  investigation,  including  the 
Illinois  Central,  the  Chicago  &  Eastern  Illinois,  and  all  the  Chicago 
roads.  Now,  if  that  decision  was  made  in  1899,  you  can  hardly  claim 
that  after  that  a  rate  which  was  not  filed  could  be  used  any  more  than 
it  could  after  1906,  can  you? — A.  I  will  reply  to  that  question  in 
this  way,  Mr.  Kellogg:    At  the  time  that  decision  was  made 

10556  by  the  Commission  I  do  not  know  that  they  issued  any  order 
to  the  railroads  in  conformity  with  the  terms  of  that  decision, 

I  mean  as  regards  the  filing  of  tariffs.  Furthermore,  that  decision 
was  rendered  about  nine  j^ears  after  the  issuance  of  the  rules  to  which 
you  formerly  alluded,  and  after  a  lapse  of  nine  years  the  Commission 
itself  stated,  not  only  with  respect  to  the  particular  case  in  point,  but 
in  a  general  way,  that  the  railroads  were  not  filing  local  State  tariffs 
with  them,  and  it  seems  to  me  that  they  recognized  by  that  decision — 
in  fact,  their  statement  is  direct  on  the  point — that  that  was  the 
custom. 

Q.  Yes;  but  they  did  not  recognize  the  validity  of  it,  did  they,  be- 
cause they  said  it  was  not  valid? — A.  They  recognized  the  custom 
that  had  been  in  effect  for  at  least  nine  years  after  their  circular  had 
been  issued. 

Q.  That  is,  they  recognized  that  the  railroads  were  violating  the 
law,  the  same  as  they  frequently  did,  and  called  on  them  to  stop  it  ? 

Mr.  MiLLEE.  No,  they  did  not  call  on  them  to  stop  it.  They  did 
not  issue  any  order  on  that. 

Q.  Now,  you  do  not  pretend  to  say  that  because  railroads  paid 
rebates  for  many  years  that  made  them  legal,  because  it  was  the  cus- 
tom to  pay  rebates,  do  you  ? 

Mr.  Miller.  I  object  to  that  as  assuming  a  fact,  and  also  as 
immaterial. 
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Q.  Mr.  Hurlbut,  you  don't,  do  you?— A.  I  would  say  this,  that 
if  any  railroad  did  pay  a  rebate  during  the  time  that  the  interstate 
law  was  in  effect,  a  rebate  applying  on  interstate  traffic,  that  they 
were  certainly  violating  the  law. 

10557  Q.  Well,  you  know  they  did  do  it,  don't  you? 
Mr.  Miller.  I  object  to  that. 

A.  I  have  heard  of  its  being  done. 

Q.  You  do  not  think  that  practice  made  it  legal,  do  you,  Mr. 
Hurlbut;  do  you? — A.  Oh,  no;  by  no  means. 

Q.  Now,  Mr.  Hurlbut,  I  am  not  going  over  each  one  of  those  cases, 
but  j^ou  take  the  6-cent  rate  out  of  Chicago  which  you  used  as  a  part 
of  an  interstate  shipment,  the  rates  in  New  York  called  the  Olean 
and  Norwood  rates  which  you  said  you  would  quote  as  part  of  a 
through  shipment,  and  those  other  rates.  Your  answer  was  based 
entirely  upon  the  fact  that  those  rates,  although  not  filed  with  the 
Commission,  might  be  used  as  a  jsart  of  an  interstate  shipment? — A, 
Yes,  sir. 

Q.  That  is  all  I  wanted  to  know  about  that.  Now,  you  say  if  you 
were  asked  to  quote  a  rate  from  Olean  to  Burlington,  you  would 
quote  the  9  cents  a  barrel  rate  from  Olean  to  Rochester,  the  9  cents 
a  hundred  rate  from  Rochester  to  Norwood,  and  the  $23  a  car  rate 
from  Norwood  to  Burlington,  the  latter  only  of  which  was  filed  with 
the  Commission.  You  assume,  of  course,  that  you  knew  about  those 
rates,  and  as  a  railroad  officer  you  would  quote  them,  don't  you? — A. 
Yes.  If  a  shipper  came  to  me  and  asked  me  for  the  lowest  rate  that 
could  be  made  on  oil  from  Olean  to  Burlington,  I  would  immediately 
look  around  to  see  what  through  rate  was  in  effect,  and  whether  there 
were  any  local  rates  which  combined  would  be  lower  than  the  through 
rate,  and  whichever  was  the  lower,  I  would  have  quoted  it. 

Q.  That  is,  if  you  did  your  duty  by  the  shipper  ? — A.  And  the  com- 
pany that  I  represent. 

10558  Q.  Now,  if  those  rates  were  marked  "  For  account  of  Stand- 
ard Oil  Company,"  any  of  them,  you  would  not  have  any  right 

to  quote  them  to  any  other  shipper,  would  you,  if  the  traffic  manager 
had  made  a  rate  and  furnished  it  to  you  as  the  local  agent  of  the 
company  ? 

Mr.  Miller.  You  are  not  referring  now  to  Olean  ? 

Q.  No,  not  to  Olean.  If  the  traffic  manager  had  made  a  billing 
order,  or  whatever  you  call  it,  and  furnished  it  to  the  company,  which 
read  "  For  account  of  Standard  Oil  shipments,"  you,  as  local  agent, 
would  obey  the  tariff,  wouldn't  you,  and  you  would  quote  that  to  the 
Standard  Oil  alone?— A.  If  another  shipper  came  to  me  and  asked 
what  the  rate  was,  and  I  noticed  that  the  tariff  showed  for  account 
of  any  given  shipper,  I  would  immediately  communicate  with  the 
main  office  and  say  another  shipment  was  offered,  and  what  rate 
should  I  use,  and  I  will  venture  to  say  the  reply  would  come  back, 
"  Use  the  rate  that  is  shown  in  the  tariff  to  which  you  refer." 

Q.  But  without  authority  from  your  traffic  manager  you  would 
not  have  any  right  to  quote  that  rate,  would  you  ?— A.  No.     No  agents 
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have  any  right  to  quote  any  rate  except  those  shown  in  the  tariffs  or 
billing  orders. 

Q.  Now,  if  a  shipper  out  in  Ohio,  for  instance,  should  get  it  into 
his  head  that  he  wanted  to  ship  to  northern  Vermont,  and  wrote  to 
the  Interstate  Commerce  Commission  for  the  rate,  he  would  not  be 
apt  to  know  anything  about  this  rate  which  you  say  you  would  quote, 
because  there  is  no  notice  of  it  whatever  ? — A.  That  is  true. 

Q.  What  does  the  tariff  mean  where  it  says  "  Not  to  be 

10559  posted,"  like  this  Clean  rate  or  this  Norwood  rate? — A.  Is 
that  on  the  tariff? 

Q.  Yes. — A.  I  do  not  recollect  that  I  noticed  that  feature  of  it. 

Q.  Now,  you  take  this  rate  from  Glean  to  Rochester  (I  show  you 
petitioner's  Exhibit  608) ;  you  will  notice  on  the  top  of  it,  "  Not  to  be 
posted."  What  does  that  mean? — A.  I  should  say  that  it  means 
that  the  tariff  is  not  to  be  placed  in  the  waiting  rooms  of  the  shipping 
station  in  the  same  manner  that  interstate  tariffs  are  supposed  to  be 
placed  in  the  waiting  rooms. 

Q.  Placing  the  tariff  in  the  waiting  room  is  what  you  understand 
by  posting  ? — A.  By  posting  them ;  yes,  sir. 

Q.  Now,  if  those  were  not  to  be  placed  in  the  waiting  rooms  where 
the  station  agent  does  business,  how  is  he  going  to  quote  them  to  the 
general  shipper?  Would  not  you  call  that  a  restriction? — A.  No;  I 
can't  see  that  that  would  prevent  any  agent — that  is,  the  agent  at 
Glean  in  this  case,  from  quoting  this  rate  to  any  shipper — the  fact 
that  it  says  "  Not  to  be  posted." 

Q.  If  he  knew  anything  about  it? — A.  Why,  the  agent  certainly 
would  know  about  it,  because  the  tariff  was  undoubtedly  sent  to  him. 

Q.  What  is  the  object  of  keeping  it  out  of  his  files,  then? — A.  It 

was  not  kept  out  of  his  files.     It  was  kept  out  of  the  public  files,  I 

presume,  because  it  is  simply  a  State  rate  and  not  an  interstate  rate. 

Q.  And  the  intention  was  to  keep  it  out  of  the  public  file, 

10560  where  anybody  could  go  and  look  at  it,  wasn't  it? — A.  This 
presumably  is  only  one  of  a  great  many  others.     I  do  not 

know  the  rules  in  New  York  State,  but  I  imagine  that  they  are  the 
same,  very  likely,  as  the  rules  in  Illinois.  Railroads  are  not  required 
to  post  tariffs  in  Illinois,  and  probably  not  in  New  York,  but  I  can't 
say  definitely  on  that  point. 

Q.  Now,  if  you  were  the  agent  at  Glean,  how  would  you  know  how 
to  quote  a  through  rate  or  a  combination  of  rates  on  a  shipment  from 
Glean  to  Burlington,  if  the  tariff  from  Rochester  to  Norwood  was 
not  posted  in  your  file  ? — A.  It  would  be  impossible  for  him  to  quote 
it  from  the  information  in  his  possession. 

Q.  Now,  the  only  thing  you  could  do  would  be  to  quote  the  rate 
from  Rochester,  wouldn't  it,  if  the  tariff  from  Rochester  to  Norwood 
had  the  saine  notice  on  it,  "  Not  to  be  posted?" — A.  Yes. 

Q.  It  is  on  the  bottom  of  that? — A.  Yes. 

Q.  Then,  that  would  not  be  in  your  hands,  at  Glean,  would  it? — A. 
No,  sir;  presumably  not. 
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Q.  So  you  would  not  know,  then,  as  the  agent  at  Olean,  a  combina- 
tion of  rates  including  that  9-cent  rate  from  Rochester  to  Norwood,' 
would  you? — A.  No,  sir. 

Q.  Then,  if  any  shipper  at  Olean  wanted  to  quote  a  through  rate 

from  Olean  to  Burlington  via  Rochester  and  Norwood,  you  would 

have  to  quote  him  some  other  tariff,  wouldn't  you  ? — A.  I  doubt  very 

much,  Mr.  Kellogg,  if  the  agent  would  quote  any  rate  at  all  without 

communisating  with  his  superior  freight  officer. 

10561  Q.  He   could  certainly   quote  the   26|-cent  rate   which  I 
show  you,  couldn't   he? — A.  He  certainly  could  from  this 

tariff,  yes. 

Q.  That  tariff  was  filed  and  posted? — A.  Yes,  sir. 

Q.  And  the  agent  at  Olean,  if  called  upon  for  a  rate,  could  quote 
that  as  far  as  Norwood,  and  the  $23  a  car  rate  beyond — that  is,  from 
Olean  to  Norwood  via  East  Buffalo,  as  you  say? 

Mr.  Miller.  What  is  the  number  of  the  exhibit,  Mr.  Kellogg,  that 
is  so  shown  to  the  witness? 

Mr.  Kellogg.  I  do  not  know,  because  this  is  an  original,  not  marked. 

Mr.  MiLLEE.  It  is  the  tariff  that  refers  to  the  division  sheet. 

Mr.  Kellogg.  Yes,  I  just  mentioned  it,  which  he  construes  to  go 
via  East  Buffalo. 

Witness.  Yes. 

Mr.  Miller.  Via  Buffalo,  and  not  to  furnish  a  rate  by  way  of 
Olean  or  Rochester? 

Mr.  KJELLOGG.  I  am  asking  him  if  he  would  not  quote  a  rate  from 
Olean  to  Norwood.    I  am  not  asking  about  the  particular  route. 

Mr.  Miller.  About  the  route. 

Witness.  This  being  the  only  tariff  that  the  agent  at  Olean  is 

supposed  to  have  in  his  possession,  I  do  not  see  how  he  could  have 

quoted  other  than  what  that  tariff  showed,  provided  he  quoted  any. 

Q.  By  that  tariff  you  mean  the  26|-cent  rate? — A.  I  mean 

10562  that  26J-cent  rate,  because  that  is  all  the  information  that  he 
had. 

Q.  Now,  as  I  recollect,  you  said  in  the  early  90's  the  railroads 
commenced  to  use  application  sheets  to  make  Chicago  rates  applicable 
to  Chicago  switching  district  points.     That  was  correct,  wasn't  it  ? 

Mr.  Miller.  In  1890  ? 

Mr.  Kellogg.  In  the  early  90's,  he  said. 

Mr.  Miller.  In  the  90's;  yes. 

Witness.  Yes. 

Q.  Later,  and  about  1901  or  1902  (I  may  be  mistaken  about  the 
date) ,  the  Commission  required  the  roads  to  schedule  the  tariffs  upon 
the  application  sheets,  did  they  not?— A.  I  can't  say  as  to  that  re- 
quirement, but  I  know  that  the  roads  commenced  to  do  it. 

Q.  Now,  in  your  testimony  I  notice  you  said  the  roads  commenced 
to  put  the  principal  tariffs  upon  their  application  sheets.  Is  it  not  a 
fact  that  about  1902,  '3,  and  '4,  at  various  dates,  the  Commission 
wrote  to  various  railroads  in  the  Chicago  district,  requiring  them  to 
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schedule  all  their  tariffs,  all  Chicago  tariffs,  which  they  made  appli- 
cable to  the  Chicago  switching  district? — A.  I  can"t  say  as  to  that, 
Mr.  Kellogg,  but  I  know  that  one  part  of  their  circular  15~A  is  quite 
specific  on  that  point. 

Q.  I  show  you  petitioner's  Exhibits  931-A,  931-B,  and  931-C, 
purporting  to  be  the  correspondence  between  the  auditor  of  the  Inter- 
state Commerce  Commission  and  Mr.  Wann,  of  the  Alton  road,  in 
.tiigust,  1901,  and  ask  you  if  you  understand  that  to  require 

10563  the  scheduling  of  all  the  tariff's  applicable  to  the  Chicago 
switching      district? — A.   (After      examining      documents.) 

What  was  the  question,  jDlease,  sir? 

Q.  Do  you  understand  that  to  require  the  scheduling  of  all  the 
tariffs  applicable  to  the  Chicago  switching  points  on  the  application 
sheets? — A.  That  may  have  been  the  intention;  but  I  do  not  believe 
that  the  Interhtate  Commerce  Commission  auditor  expressed  that  idea 
very  clearly. 

Q.  That  was  the  intention  of  that  correspondence,  wasn't  it? — A. 
One  part  says,  in  effect,  that  a  cojjy  of  the  application  sheet  should 
be  attached  to  each  tariff,  meaning  the  tariffs  in  connection  with 
which  the  application  sheet  was  to  be  used. 

Q.  Or A.  Or  in  lieu  of  that,  I.  C.  C  981  should  give  specific 

reference  to  the  I.  C.  C.  numbers  of  the  tariffs  affected  thereby. 

Q.  Yes. — A.  That  is  to  say,  that  latter  part  which  I  have  just 
quoted  is  an  alternative  proposition.  We  will  take  it  just  as  it  reads, 
and  in  view  of  the  fact  that  a  lot  of  tariffs  applying,  say,  in  Illinois 
locally  do  not  have  I.  C.  C.  numbers,  why,  it  can  be  seen  that  that 
request,  even  if  complied  with,  as  he  put  it,  would  not  cover  the 
Illinois  tariffs. 

Q.  But  that  is  plain  evidence  that  the  Commission  understood  that 
any  tariffs  that  they  were  to  use  were  to  be  filed  and  scheduled  under 
their  I.  C.  C.  numbers,  wasn't  it  ? — A.  No,  I  do  not  see  it  that  way. 

Q.  You  do  not  think  so? — A.  I  do  not  see  it  that  way. 

Q.  Do  they  say  anything  about  using  a  tariff  not  filed? — A.  No; 
but  it  says,  "  Should  give  specific  reference  to  I.  C.  C.  numbers  of  the 
tariff's." 

10564  Q.  Does  not  the  first  letter  say,  "Your  I.  C.  C.  No.  981,  tak- 
ing effect  August  13,  1901,  does  not  plainly  show  the  rates  to 

be  charged,  as  the  law  requires?" 

Mr.  Miller.  Has  that  been  offered  in  evidence? 

Mr.  Kellogg.  Yes;  this  is  in  evidence. 

Q.  "  I  have  to  request,  therefore,  that  the  schedule  be  reissued  as  a 
supplement  to  the  tariffs,  showing  the  rates,  or  that  reference  be  at 
least  made  to  the  I.  C.  C.  numbers  of  such  tariffs,  so  that  the  Com- 
mission may  have  ready  access  to  the  same ;"  in  other  words,  that  the 
application  sheets  should  show  the  rates  which  were  applicable.  Is 
not  that  stated  in  the  first  letter? — A.  The  first  letter,  the  one  which 
you  just  read,  can  be  taken  just  as  I  stated  with  respect  to  their  last 
letter,  dated  September  4. 

Q.  Now,  Mr.  Hurlbut,  how  would  the  application  sheet  show  the 
rates  that  were  applicable  to  Wliiting  on  its  face  unless  they  were 
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scheduled  in  some  way  ?  Will  you  tell  me?  Is  not  that  so  the  Com- 
mission would  have  in  its  files  either  the  rates  or  reference  to  the  rates 
so  they  could  find  them?— A.  That  is  probably  what  they  desired, 
but 

Q.  Yes,  sir. — A.  But  they  did  not  so  state  it.  Both  of  those  letters 
could  have  been  complied  with  literally  without  the  Commission 
obtaining  the  information  that  possibly  they  intended  to  ask  for. 

Q.  Now,  I  will  read  further :    "  The  schedule  in  question,  which 

you  term  an  application  sheet,  is,  in  fact,  an  amendment  to  all  tariffs 

affected,  in  that  it  increases  the  number  of  points  between 

10565  which  the  rates  in  said  tariffs  will  apply.     Copy  thereof 
should  therefore  be  attached  to  each  of  such  tariffs,  or,  in 

lieu  of  that,  I.  C.  C.  No.  981  should  give  specific  reference  to  the 
I.  C.  C.  numbers  of  the  tariffs  affected  thereby."  Well,  now,  if  that 
meant  what  it  says,  it  meant  that  the  application  sheet  should  show 
the  rates  from  Whiting,  didn't  it,  so  they  would  know  and  have  defi- 
nite reference  to  them? 

Mr.  Miller.  I  think  I  will  object  to  this  as  incompetent.  The 
letter  shows  for  itself. 

A.  You  can  readily  see,  Mr.  Kellogg,  that  if  compliance  was  had 
with  the  alternative  proposition  mentioned  by  the  Commission  their 
request  would  have  been  complied  with,  but  at  the  same  time  they 
would  not  have  had  all  of  the  rates  in  their  possession. 

Q.  They  would  not  have  had  the  rates  unless  those  rates  were  filed 
with  the  Commission  ? — A.  No.  Well,  of  course,  that  is  obvious ;  but 
what  I  mean  is,  if  there  was  a  tariff'  in  effect  from  Chicago  to  Bloom- 
ington,  Illinois,  a  local  tariff  without  an  I.  C.  C.  number  on  it,  and 
that  was  not  filed  with  the  Commission  because  it  did  not  have  an 
I.  C.  C.  number  on  it,  as  they  say,  to  please  file  the  tariffs  bearing 
I.  C.  C.  numbers,  that  is  what  they  have  asked 

Q.  You  do  not  pretend  to  say  that  this  letter  means  that  the  appli- 
cation sheet  must  show  the  rates  "  except  rates  that  we  do  not  know 
anything  about,"  do  you? 

Mr.  Miller.  I  object  to  that  as  incompetent.  The  letter  shows  for 
itself. 

A.  Oh,  no ;  I  do  not  intend  to  convey  any  such  idea  as  that. 

Mr.  Miller.  This  witness  was  not  put  on  as  an  expert  to 

10566  construe  correspondence  of ,  the  secretary  or  auditor  of  the 
Interstate  Commerce  Commission. 

Mr.  Kellogg.  He  has  been  construing  rates  and  giving  his  opinion 
on  them. 

Mr.  Miller.  That  is  a  different  proposition. 

Mr.  Kellogg.  That  is  all. 

Witness.  May  I  make  a  statement  here?  Would  it  be  proper,  m 
Connection  with  that  correspondence? 

Mr.  Miller.  Yes. 

Witness.  I  notice  that  correspondence  is  dated  1901. 

Mr.  Kellogg.  Yes. 
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Witness.  The  Commission  in  the  letter  do  not  seem  to  refer  to  their 
1888  circular,  nor  to  the  1899  decision. 

Q.  What  about. — A.  I  mean  about  filing  tariiis  with  the  Commis- 
sion, even  state  tariffs. 

Q.  This  letter  was  solely  on  the  subject  of  application  sheets  show- 
ing  A.  It  is  a  tariff',  because  it  bears  an  I.  C.  C.  number. 

Q.  I  do  not  know  whether  that  letter  should  include  anything 

about A.  I  am  making  that  statement  to  bear  out  my  previous 

statement  as  to  the  custom  and  the  general  understanding  of  the  rail- 
road men  about  there  being  no  necessity  for  filing  State  tariffs  with 
the  Interstate  Commerce  Commission. 

Redirect  examination  by  Mr.  Miller: 
Q.  You  were  asked  upon  cross-examination  by  Mr.  Kellogg  as  to 
what  change  the  Hepburn  bill  made  in  the  requirement  of  filing 
tariffs,  and  you  said  it  made  changes,  quite  a  lot  of  them.    By 

10567  the  Hepburn  bill  you  referred  to  the  act  of  1906,  amendatory 
of  the  interstate  commerce  act  ? — A.  1906 ;  yes,  sir. 

Q.  Approved  June  29,  1906?— A.  Yes,  sir. 

Q.  Now,  I  show  you  a  copy  of  that  act,  and  call  your  attention  to 
section  2,  of  that  act,  which  amends  section  6  of  the  interstate  com- 
merce act,  and  ask  you  to  read  from  the  beginning  of  this  amended 
section  6  down  to  the  word  "  transportation  "  at  the  end  of  the  first 
sentence  of  the  amended  section  [handing  witness  pamphlet].  Read 
it  aloud. — A.  "  Section  2.  That  section  6  of  said  act,  as  amended 
March  2,  1889,  be  amended  so  as  to  read  as  follows:  Section  6.  That 
every  common  carrier  subject  to  the  provisions  of  this  act  shall  file 
with  the  Commission  created  by  this  act,  and  print  and  keep  open 
to  public  inspection  schedules  showing  all  the  rates,  fares,  and 
charges  for  transportation  between  different  points  on  its  own  route, 
and  between  points  on  its  own  route  and  points  on  the  route  of  an- 
other carrier  by  railroad,  by  pipe  line,  or  by  water,  Avhen  a  through 
route  and  joint  rate  have  been  established.  If  no  joint  rate  over  the 
through  route  has  been  established,  the  several  carriers  in  such  through 
route  shall  file,  print,  and  keep  open  to  public  inspection  as  afore- 
said the  separately  established  rates,  fares,  and  charges  applied  to 
the  through  transportation." 

Q.  Now,  was  there  any  such  provision  as  that  last  in  the  interstate 

commerce  act  prior  to  that  amendment?     I  refer  you  now  to  a  copy 

of  section  6  of  the  act  which  was  amended  by  this  Hepburn 

10568  act.     You  may  look  it  over. — A.  No,  sir ;  I  can  not  find  any- 
thing in  the  original  act  that  corresponds  with  that  section 

2  of  the  amended  act. 

Q.  This  requirement  of  the  amended  section  6,  "  that  if  no  joint 
rate  over  the  through  route  has  been  established,  the  several  car- 
"'.ers  in  such  through  route  shall  file,  print,  and  keep  open  to  public 
inspection  the  separately  established  rates,  fares,  and  charges  applied 
to  the  through  transportation,"  that  is  now  in  the  Hepburn  Act,  is 
it? — A.  Yes,  sir. 
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Q.  Now,  looking  at  section  6  of  the  interstate-commerce  act  before 
it  was  so  amended,  and  to  the  provision  as  to  the  filing  of  tariffs  with 
the  Commission,  will  you  read  as  to  what  tariffs  it  was  that  were  to 
be  so  filed? — A.  "Every  common  carrier  subject  to  the  provisions 
of  this  act  shall  file  with  the  Commission  hereinafter  provided  for 
copies  of  its  schedules  of  rates,  fares,  and  charges  which  have  been 
established  and  published  in  compliance  with  the  requirements  of 
this  section,  and  shall  promptly  notify  said  Commission  of  all 
changes  made  in  the  same."     I  think  that  covers  the  point  you  want. 

Mr.  Kellogg.  Don't  you  think,  Mr.  Miller,  that  the  court  is  compe- 
tent to  construe  the  acts  of  Congress  ? 

Mr.  MiLLEK.  Oh,  yes ;  but  my  friend  on  the  other  side  was  the  one 
who  asked  the  witness  whether  the  Hepburn  Act  had  made  any 
changes. 

Mr.  Kellogg.  No;  he  said  he  based  his  view  largely  on  the  fact 

that  this  only  had  been  required  to  be  filed  after  the  passage  of  the 

Hepburn  Act.     So  I  asked  him  what  change  was  made.    In 

10569  fact,  it  has  not  made  any  change  in  that  regard.     The  lan- 
guage of  the  law  is  exactly  the  same. 

Mr.  Miller.  It  has  made  an  absolute  change  in  the  respects  to 
which  I  have  called  your  attention,  that  it  now  expressly  requires 
the  carriers  to  file  their  tariffs  on  their  separate  lines,  if  used  as  a 
portion  of  a  through  route. 

Mr.  Kellogg.  Well,  the  Supreme  Court  of  the  United  States  has 
held  long  ago 

Mr.  Miller.  And  in  the  other  case  I  will  ask  the  witness  to  read 
the  provision  as  to  joint  tariffs  and  the  filing  of  them. 

Witness.  "  Every  such  common  carrier  shall  also  file  with  said 
Commission  copies  of  all  tariffs,  agreements,  or  arrangements  with 
other  common  carriers  in  relation  to  any  traffic  affected  by  the  pro- 
visions of  this  act  to  which  it  may  be  a  party;  and  in  cases  where 
passengers  and  freight  pass  over  continuous  lines  or  routes  operated 
by  more  than  one  common  carrier,  and  the  several  common  carriers 
operating  such  lines  or  routes  establish  joint  tariffs  of  rates  or  fares 
or  charges  for  such  continuous  lines  or  routes,  copies  of  such  joint 
tariffs  shall  also,  in  like  manner,  be  filed  with  said  Commission." 

Mr.  Kellogg.  I  think,  Mr.  Miller,  you  will  admit  that  the  Supreme 
Court  of  the  United  States  held  long  ago  that  all  local  tariffs  used 
as  a  part  of  a  through  route  had  got  to  be  filed  ? 

Mr.  Miller.  Where  did  they  so  decide  ?  I  should  like  to  get  hold 
of  that  decision. 

Mr.  Kellogg.  I  will  refer  you  to  it  on  the  argument. 

Q.  Keferring  to  the  questions  that  Mr.  Kellogg  has  put  to  you 

about   the    assumption   on   which   the   use   of   unfiled    State    rates 

on  transportation  commencing  "in  one  State  and  destined  to 

10570  another  was  made,  I  will  ask  you  whether  or  not  the  fact  was 
that  you  and  other  rate  men  to  your  knowledge  understood 

the  interstate-commerce  law  to  authorize  such  use  of  unfiled  State 
rates  as  you  have  testified  about? 
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Mr.  Kellogg.  That  is  objected  to  as  incompetent. 

A.  I  did ;  yes,  sir.  We  understood  that  in  a  general  way  the  law 
was  to  prevent  discriminations  as  between  shippers,  but  that  it  was 
not  framed  with  the  idea  of  preventing  the  railroads  from  giving 
the  shippers  the  lowest  rates  that  could  be  figured  out. 

Mr.  Kellogg.  'W'Tiether  they  were  filed  or  not  ? 

Witness.  Whether  they  were  filed  or  not,  as  regards  State  rates. 

Q.  But  if  a  line  of  road,  we  will  say,  for  instance,  the  Chicago 
Terminal  Transfer  Railroad  as  an  illustration,  extends  from  a  point 
in  Indiana,  say  Whiting,  over  to  a  point  in  Illinois,  say  Chappell  on 
the  Alton,  what  would  you  say  as  to  the  necessity  of  filing  the  rate 
for  that  transportation  from  Whiting  over  to  Chappell  by  that  road? 

Mr.  Kellogg.  Same  objection. 

A.  Why,  that  would  be  an  interstate  rate. 

Q.  Sure. — A.  And  should  be  filed,  according  to  the  interstate-com- 
merce act. 

Q.  Yes ;  that  haul  is  from  one  State  into  another  ? — A.  Yes,  sir. 

Q.  Now,  how  would  it  be  with  respect  to,  say,  a  railroad  to  which 
that  freight  was  delivered,  say  the  Alton  at  Chappell,  which  took  that 
property  at  Chappell,  Illinois,  and  hauled  it  through  Illinois  to  East 
St.  Louis,  Illinois? 

10571  Mr.  Kellogg.  Same  objection. 

A.  Why,  it  was  never  understood  by  me,  or  by  other  rail- 
road men  that  I  associated  with  and  did  business  with,  that  it  was 
necessary  to  file  that  latter  tariff  to  which  you  allude. 

Q.  Again,  if  the  property  was  destined  ultimately  to  St.  Louis, 
Missouri,  or  westward,  and  was  transported  from  East  St.  Louis, 
Illinois,  over  to  St.  Louis,  Missouri,  what  would  you  say  as  to  the 
tariff  between  East  St.  Louis  and  St.  Louis? 

Mr.  Kellogg.  Same  objection. 

A.  That  would  be  the  bridge  company's  tariff  ordinarily,  and  that 
tariff  would  have  to  be  filed  with  the  Commission.  Otherwise  I  doubt 
whether  any  of  the  railroads  would  have  used  it. 

Q.  And  to  your  knowledge,  or  as  you  understood  it,  those  bridge 
tariffs  were  filed  by  the  bridge  companies  ? — A.  Yes,  sir ;  that  is  my 
understanding. 

Q.  Now,  did  you  ever  know,  Mr.  Tlurlbut,  of  any  order  sent  out 
to  your  railroad  that  you  were  connected  with,  or  any  other 
railroad,  following  that  decision  of  April  12,  1899,  of  the  In- 
terstate Commerce  Commission  to  which  Mr.  Kellogg  referred 
you? — A.  No,  sir;  I  never  heard  of  it.  I  want  to  say  also  that  for 
a  great  many  years  and  up  to  that  time  I  was  directly  in  charge  of 
the  tariff  business  of  the  railroad  that  I  was  connected  with;  that 
if  I  did  not  personally  make  the  tariffs  they  were  made  under  my 
directions,  and  they  were  distributed  and  posted  and  filed  under  my 
directions;  and  any  rules  that  were  laid  down  by  the  legal  depart- 
ment of  the  company,  based  on  any  decisions  or  other  advices,  always 
came  to  me. 

Q.  Now,  taking  up  another  matter ;  Mr.  Kellogg  asked  you 

10572  about  tariffs  that  would  contain  some  such  statement  upon 
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them  as  that  they  were  for  the  account  of  a  certain  company,  say 
the  Standard  Oil  Company,  or  other  language  that  indicated  or 
that  named  a  particular  shipper.  Were  tariffs  of  that  kind  customary 
with  the  railroads,  and  under  what  circumstances? — A.  I  have  seen 
a  great  many  of  them,  a  number  of  them. 

Q.  Under  what  circumstances  would  they  be  issued  ? — A.  Why,  I 
know  that  it  was  quite  the  custom  to  issue  tariffs  and  rate  orders, 
which  are  equivalent  to  tariffs,  between  points  in  Illinois  for  manu- 
facturing concerns,  and  the  rate  orders  would  show  the  names  of 
those  manufacturing  concerns  as  the  consignees  or  the  shippers,  as  the 
case  might  be — that  is,  the  rates  were  for  the  account  of  certain  speci- 
fied parties. 

Q.  That  would  be  done  under  circumstances  where  the  particular 
shipper,  which  was  so  named,  was  alone  in  the  business  at  that 
point  ? — A.  Properly  so ;  yes. 

Q.  That  is,  where  there  was  not  any  competing  shipper  at  that 
point  with  that  commodity  or  that  article? — -A.  Yes,  sir;  that  was 
usually  the  case — that  is,  for  example,  there  might  be  a  boot  and  shoe 
factory  in  a  town  and  rates  would  be  made  on  some  materials  for  that 
concern,  and  the  rate-order  tariff  would  show  for  account  of  that  con- 
cern, there  being  but  one  of  them  there. 

Q.  Does  it  follow  that  if  there  were  another  shipper  there,  or 
another  shipper  came  there  with  a  commodity  to  transport  over  that 
railroad,  that  the  same  rate  would  not  be  given  to  that  ship- 
10573  per? — A.  Not  at  all.  There  is  no  doubt  but  what  the  same 
rate  would  be  given  him,  because  the  railroads  would  be  very 
glad  indeed  to  give  to  two  shippers  what  it  would  give  to  one  there, 
showing  an  increase  in  its  traffic. 

Q.  In  other  words,  would  that  issue  of  a  tariff  or  rate  sheet  with 
any  such  language  as  that  upon  it  indicate  any  intent  on  the  part  of 
the  railroad  company  to  discriminate  between  different  shippers? 

Mr.  Kellogg.  That  is  objected  to  as  incompetent. 

A.  Not  at  all. 

Q.  Now,  referring  to  a  statement  on  tariff  shown  you  by  counsel 
for  the  Government  upon  cross-examination  upon  which  the  words 
"  not  to  be  posted  "  were  contained,  I  show  you  defendants'  Ex- 
hibits 119-A,  119-B,  119-C,  and  I  also  show  you  119-D.  You  will 
observe  on  Exhibits  119-A,  119-B,  and  119-C  that  the  words  "  not  to 
be  posted  "  are  printed  upon  the  first  sheet  [handing  papers  to  wit- 
ness]. I  also  show  you  defendants'  Exhibit  119-D,  which  by  its  terms 
takes  effect  August  28,  1906,  while  the  other  tariffs  shown  you— of 
the  Pennsylvania  Eailroad— took  effect  prior  to  1906.  Would  you 
say  that  under  the  circumstances  there  was  anything  unusual  or 
suspicious,  or  that  indicated  secrecy  upon  those  tariffs,  by  the  use  of 
the  words  "  not  to  be  posted?" 

Mr.  Kellogg.  That  is  objected  to  as  incompetent. 

A.  No,  sir ;  I  should  say  that  there  is  not.  After  lookmg  through 
these  tariffs  hastily  I  should  judge  that  they  contain  principally,  if 
not  entirely,  local  State  rates. 
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10574  Q.  Do  you  notice  of  the  last  exhibit,  119-D,  that  it  is  a 
continuation,  after  the  passage  of  the  Hepburn  Act  in  1906, 

of  one  of  the  others  ? — A.  Yes,  sir. 

Q.  What  is  the  fact  about  that? — A.  It  states  that  Supplement  No. 
24  to  Local  Eate  Order  G-727,  which  is  this  issue,  will  hereafter  be 
known  as  Supplement  No.  1  to  I.  C.  C.  G  No.  2778. 

Mr.  Kellogg.  "WTiat  is  the  date  of  that  ? 

Witness.  That  is  dated  effective  February  13,  1905. 

Q.  But  the  supplement  bearing  the  I.  C.  C.  number  is  effective 
when  ?— A.  Taking  effect  August  28,  1906. 

Q.  1906.  Well,  then,  is  this  the  fact,  that  the  Pennsylvania  Eail- 
road  thereby  took  a  tariff  which  was  made  prior  to  the  passage  of  the 
Hepburn  Act,  and  which  was  apparently  an  unfiled  tariff,  and  con- 
taining the  words  "  not  to  be  posted,"  and  reissued  that  after  the 
Hepburn  Act  with  an  I.  C.  C.  number  ? — A.  Yes,  sir. 

Q.  And  what  is  the  provision  upon  that  tariff  with  respect  to  its 
being  posted — I  mean  the  tariff  of  August,  1906,  defendants'  Ex- 
hibit 119-D? — A.  It  states  near  the  top  of  the  page,  "To  be  posted 
in  each  freight  station  as  required  by  law." 

Q.  Then,  it  is  apparent  from  that,  that  that  railroad,  after  the 
passage  of  the  Hepburn  Act  in  1906,  adopted,  or  changed  its  prac- 
tice, at  any  rate,  with  respect  to  that  tariff  as  to  its  taking  an  I.  C.  C. 
number  and  being  posted? 

Mr.  EIellogg.  That  is  objected  to  as  incompetent. 
A.  Yes,  sir. 

10575  Q.  Mr.  Hurlbut,  I  call  your  attention  for  a  moment  again 
to  defendants'  Exhibit  124— A,  being  a  joint  freight  tariff  on 

petroleum  products,  carload,  from  Toledo,  Ohio,  to  points  in  Central 
Association  territory  and  Trunk  Line  territory.  Do  I  understand 
that  that  tariff  alone  covers  petroleum  or  petroleum  products  ? 

Mr.  Kellogg.  That  is  objected  to.  The  tariff  is  the  best  evidence 
of  what  it  covers. 

A.  Yes,  sir;  it  does. 

Q.  No  other  commodity  is  named  upon  it,  or  class  of  conmiodities, 
or  provided  for? 

Mr.  Kellogg.  Same  objection. 

A.  No,  sir. 

Q.  Then,  if  petroleum  products  could  not  be  carried  on  that  tariff, 
no  other  could,  could  it? — A.  No,  sir. 

Q.  When  that  tariff  refers  to  the  National  Despatch-Great  East- 
ern Line,  Shippers  and  Agents'  Guide,  if  the  Shippers  and  Agents' 
Guide  so  referred  to  forbade  the  transportation  of  petroleum  prod- 
ucts under  that  tariff,  while  the  tariff  later  to  the  guide  provided 
that  petroleum  products  should  be  carried  under  the  tariff,  then  the 
tariff  would  have  defeated  itself  by  the  very  reference  there  to  the 
National  Despatch-Great  Eastern  Line  Guide? 

Mr.  Kellogg.  How  about  the  other  towns  ?  There  are  other  towns 
named. 
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Q.  Bead  that  reference  to  the  National  Despatch-Great  Eastern 
Line  upon  the  tariff. — A.  It  mentions,  first,  the  Grand  Trunk  Rail- 
way system,  mentions  a  number  of  railroads  in  connection 
10576    with  which  the  tariff  applies,  and  adds:  "And  connections  as 
specified  in  the  following  Agents'  Guides  and  Billing  Lists," 
among  which  is  included  National  Despatch-Great  Eastern  Line. 

Mr.  Kellogg.  That  is,  the  connection  is  named  in  the  National 
Despatch-Great  Eastern  Line,  isn't  it? 

WiTJS'ESS.  And  connections.  That  is,  it  means  the  Grand  Trunk 
Eailway  system,  certain  specified  railroads  that  are  mentioned  here, 
and  connections  of  those  roads  as  specified  in  the  following  Agents' 
Guides  and  Billing  Lists. 

Q.  Then,  what  are  the  stations  on  the  back? — A.  Among  the  sta- 
tions on  the  back  are  some  in  New  York  State,  New  Jersey,  Boston, 
Massachusetts,  and  one  point  in  Pennsylvania.  That  is  in  what  they 
call  the  Trunk  Line  territory,  those  being  the  points  east  of  Buffalo 
and  Pittsburg.  And  then  it  states,  after  naming  those  specific  points, 
which  are  known  as  the  eastern  basing  points,  "  For  list  of  stations  to 
which  above  rates  apply,  see  various  fast  freight  line  billing  instruc- 
tions." Those  billing  instructions  give  additional  points  in  the 
eastern  Trunk  Line  territory  which  take  one  or  the  other  of  the  bas- 
ing point  rates  which  are  specified  in  the  tariff  itself. 

Q.  The  reference  there  is  to  the  very  book  that  is  known  as  Na- 
tional Despatch-Great  Eastern  Line  Shippers  and  Agents'  Guide, 
No.  9.    Take  that  in  connection  with  the  reference  on  the  first  page 
for  the  list  of  stations. 
Mr.  Kellogg.  He  has  been  all  over  that  once,  Mr.  Miller. 
A.  Let  me  see  the  guide  and  I  can  tell  you  better.    No ;  so  far  as 

this  tariff  goes  it  does  not  refer  to  this  particular  issue 

Q.  But  whatever  issue  was  then  in  force? — A.  Whatever 
10577  issue  was  in  effect  at  the  time  the  shipment  moved,  provided 
this  tariff  was  in  effect  at  the  same  time. 
Q.  I  understand.  Assume  that  Shippers  and  Agents'  Guide  No.  9 
was  in  effect,  giving  effect  to  the  reference  upon  the  tariff  to  the 
Agents'  Guide  and  Billing  List  of  the  National  Despatch-Great 
Eastern  Line  and  to  the  fast  freight  line  billing  instructions  for 
a  list  of  stations,  could  those  words  on  the  tariff  be  given  any  effect 
at  all  if  petroleum  and  its  products  could  not  be  carried  to  the  points 
named  in  the  shippers'  guide?— A.  No;  they  could  not,  so  far  as  the 
National  Despatch-Great  Eastern  Line  is  concerned. 

Q.  Those  words  would  be  meaningless,  then,  would  they?— A.  En- 
tirely so,  with  respect  to  that  fast  freight  line. 

Q.  Now,  what  would  you  say  as  to  whether  that  tariff,  that  Grand 
Trunk  tariff,  was  one  of  those  referred  to  in  the  paragraph  on  page 
1  of  the  Shippers'  Guide  No.  9  by  the  words,  "  but  such  shipments 
will  be  subject  to  special  tariffs,"  referring  to  shipments  of  petroleum 
products?  Is  that  such  a  tariff? 
Mr.  Kellogg.  Same  objection. 
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A.  I  should  say  it  is.  It  is  a  special  tariff.  That  is  to  say,  it  ap- 
plies only  on  one  article  of  freight,  at  least  what  might  be  termed  one 
commodity — petroleum  and  its  products. 

Q.  With  reference  to  the  tariff  of  the  Illinois  Central  Eailroad, 
naming  a  13-cent  rate  from  Whiting  to  Grand  Junction,  I  think  you 
said  you  had  nothing  whatever  to  do  with  the  making  or  issue  of 
that  tariff? — A.  That  is  true  with  respect  to  the  tariff'  that  applied 
direct  from  Riverdale  over  the  Ilinois  Central,  down  the  Illinois 
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Cairo.     The  only  connection  I  had  with  the  13-cent  tariff 
was  the  one  that  applied  from  Whiting  to  Grand  Junction  via 
Evansville. 

Q.  Did  you  have  to  do  with  making  the  joint  tariff  by  way  of 
Evansville?     Did  you  testify  about  that? 

Mr.  Kellogg.  He  testified  about  that. 

Q.  Over  the  Eastern  Illinois  and  the  Illinois  Central  to  Grand 
Junction. — A.  Yes ;  that  is  the  tariff  that  is  referred  to  in  that  letter 
of  mine  that  was  brought  to  light. 

Q.  The  letter  was  written  after  the  tariff  was  in  force  ? — A.  Yes. 

Q.  Did  you  have  to  do  with  making  the  tariff? — A.  I  had  nothing 
to  do  with  with  making  the  rate ;  no,  sir. 

Q.  You  did  not  make  the  rate? — A.  No,  sir. 

Q.  Then,  you  do  not  know  anything  about  the  circumstances  by 
which  that  13-cent  rate  from  Riverdale,  over  the  Illinois  Central, 
through  Cairo  to  Grand  Junction  was  determined  and  that  tariff 
made — the  tariff  by  way  of  Evansville? 

Mr.  Kellogg.  He  said  he  did. 

Q.  Do  you  know  the  circumstances? 

Mr.  Kellogg.  He  explained  them. 

Mr.  Miller.  I  mean  of  his  own  knowledge. 

A.  I  know  the  circumstances  under  which  the  tariff  was  made; 
that  is  to  say,  I  know  why  the  tariff  was  made.  The  tariff  itself 
via  that  route,  however,  was  not  made  under  my  directions. 

Q 


